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Dear Senator 

Export Control Amendment (Streamlining Administrative Processes) Bill 2022 (Bill)

Thank you for your letter of 9 February 2023 on behalf of the Senate Scrutiny of Bills 
Committee in relation to the above Bill. I am writing to respond to the issues identified by the 
committee in the committee’s Scrutiny Digest 1 of 2023. 

Privacy - Significant matters in delegated legislation

The committee has requested more detailed advice in relation to why it is both necessary and 
appropriate to include new rulemaking powers in proposed section 397E, proposed paragraph 
397F(1)(e), and in the definition of 'entrusted person' in the proposed amendment to section 12.

By way of an overarching comment, I note that any rules made pursuant to proposed new 
section 397E, proposed paragraph 397F(1)(e), and in the definition of 'entrusted person' in 
the proposed amendment to section 12, would be subject to disallowance and parliamentary 
scrutiny. This would ensure that the rules are subject to parliamentary oversight and allow 
privacy concerns to be raised if relevant. 

Prescribing other Commonwealth officers as an ‘entrusted person’

The proposed rule-making power to prescribe other Commonwealth officers as an ‘entrusted 
person’ in the proposed amendment to section 12 is necessary to ensure that other officers not 
employed by the Department can be authorised to use and disclose information in appropriate 
circumstances. An example where this rule-making power would be needed is where officers 
from another agency are seconded to the Department to work on an inter-agency taskforce. 
Allowing for rules to specify additional persons would also ensure that the appropriate 
protections for protected information would extend to those persons.
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Prescribing the use or disclosure of relevant information in other circumstances – section 397E

As noted in the statement of compatibility, one of the reasons for the rule-making power in 
proposed section 397E is to cover those classes of person who only have functions and powers 
under the various export control rules, but who are not mentioned in the Export Control Act 2020 
(Act). An example is qualified marine surveyors, who perform functions and powers pursuant to 
the Export Control (Plants and Plant Products) Rules 2021 in carrying out bulk vessel surveys 
for the purpose of deciding whether the vessel is suitable to transport prescribed plants or plant 
products. 

The proposed rule-making power will enable the Secretary to prescribe the kinds of information 
that may be used or disclosed, the classes of persons who may use or disclose the information, 
and the purposes for the use or disclosure, including any specific conditions. 

This level of specificity would not be possible to set out in the Act given that the structure of 
the export control legislation provides for the rules to specify the detailed arrangements for 
each export commodity. Without a rule making power, the powers under the Act for the use or 
disclosure of information would need to be drafted more broadly to cover the range of uses and 
disclosures by the various entities which are (and may in future be) prescribed to perform 
functions and powers under the Act. 

Prescribing additional kinds of protected information – subsection 397F(2)

As noted in the Explanatory Memorandum, and highlighted by the committee, the Australian 
Government considers that it is necessary to allow the rules to be able to prescribe additional 
kinds of protected information, in order to be able to quickly adapt to changing circumstances, 
technology and, potentially Australia’s international obligations, in the future. 

Enforceable consultation requirements

The government does not support the committee’s recommendation to provide enforceable 
consultation requirements on rules made pursuant to the new rule-making powers. Section 17 
of the Legislation Act 2003 imposes an obligation on rule-makers to be satisfied before making 
a legislative instrument that any consultation that is considered by the rule-maker to be 
appropriate and is reasonably practicable has been undertaken. 

Consistent with this obligation, the Department undertakes consultation on proposed rules to be 
made by the Secretary under the Export Control Act. As also noted above, rules made pursuant 
to the new rule-making powers are subject to disallowance. 

Reversal of the evidential burden of proof

I thank the committee for seeking further information about the proposed reversal of the onus 
of the evidential standard of proof in relation to the defences in proposed subsections 397G(3) 
and (4) to the proposed offence of using or disclosing protected information. 

As the committee notes, proposed subsection 397G(3) provides that the offence does not apply 
if the use or disclosure of the information is required, or authorised, by the Export Control Act 
or a law of the Commonwealth, or a state or territory law that is prescribed by the rules. 
Proposed subsection 397G(4) provides that the offence does not apply if the use or disclosure 
occurred in good faith and was undertaken in the performance of functions and duties or 
assisting another person in the performance of their functions or duties.
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