


WRITTEN RESPONSE TO A REQUEST FOR INFORMATION BY THE SENATE
SCRUTINY OF BILLS COMMITTEE IN RELATION TO THE AUSTRALIAN
PASSPORTS AMENDMENT (IDENTITY-MATCHING SERVICES) BILL 2018

The committee requests the Minister’s detailed advice as to why it is
considered necessary and appropriate to leave to delegated legislation
the details of the kind of personal information that may be disclosed,
to whom such information may be disclosed, and the services to
which such information may be disclosed.

Section 46 of the Australian Passports Act 2005 (the Act) lists particular
purposes for which personal information may be disclosed under the Act.
Section 46 further provides that the kind of personal information disclosed
for these purposes, and the persons to whom it may be disclosed, are to be
specified in a Minister’s determination.

Section 46 currently lists five purposes for which personal information may
be disclosed:

(a) confirming or verifying information relating to an applicant for an
Australian travel document or a person to whom an Australian travel
document has been issued

(b) facilitating or otherwise assisting the international travel of a person
to whom an Australian travel document has been issued

(c) law enforcement
(d) the operation of family law and related matters

(e) the purposes of a law of the Commonwealth specified in a Minister’s
determination.

The Australian Passports Determination 2015 (the Determination) specifies
in section 23 the kinds of information that may be disclosed for each of

these purposes, the persons to whom it may be disclosed and, with regard
to paragraph 46(e) of the Act, laws in respect of which it may be disclosed.

The matters regulated in section 23 are matters of administration and
detail and are subject to frequent technical changes, such as changes to
the titles of the agencies and office-holders to whom different disclosures
may be made. In enacting the Act, Parliament considered it appropriate
that these matters be regulated through delegated legislation.



The Australian Passports Amendment (Identity-matching Services) Bill 2018

(the Bill) will amend the Act to add a new purpose for disclosing
information, namely to participate in a service to share or match
information relating to the identity of an individual. It is appropriate, and
consistent with the general operation of the Act, that this new purpose be
inserted into the list in section 46, and that, by normal operation of that
section, details about the kinds of information that may be disclosed, the
persons to whom it may be disclosed, and the services or kinds of service
by which such disclosures may be made, be specified in the Determination.















Although the proposed delegation power would enable the ACMA to delegate the issuing of
notices to officers below the Senior Executive Service (SES) level, this does not necessarily
mean that the ACMA would exercise the power in such a way. Ultimately this would be a
matter for the ACMA, as an independent statutory body, and it will have in place appropriate
governance and supervisory arrangements for all staff, including for those staff exercising
delegations below the SES Band 1 level. Prior to the commencement of the Register, the
ACMA will have in place procedures that will ensure that only those staff with appropriate
qualifications and experience, and relevant training, are delegated key functions associated
with the administration of the Register. I am satisfied that, in light of the above safeguards,
that amendments to the proposed delegation powers are not necessary.

Committee comment

1.15 The committee requests the minister’s advice as to why it is considered appropriate to
provide the Commonwealth, the ACMA and ACMA officials with civil immunity so that
affected persons have their right to bring an action to enforce their legal rights limited to
situations where lack of good faith is shown.

Response

Proposed section 74T (at item 5 of Schedule 1 to the Bill) would provide an immunity to the
Commonwealth, the ACMA, and ACMA officials for an act or matter in the performance or
purported performance of any function, or in the exercise or purported exercise of any power
conferred on the ACMA by proposed Subdivision B, unless bad faith can be established. As
noted in the Explanatory Memorandum to the Bill, the operation of this provision is designed
to prevent the Commonwealth, ACMA or individual ACMA officials from being sued for
any error in the information published on the Register.

The granting of immunities to public authorities is both appropriate and necessary to ensure
that public authorities can perform their statutory duties effectively. The grant of executive
immunities is also relatively common across Commonwealth legislation. In this regard, the
civil immunity provision under proposed section 74T was modelled on, and consistent with,

similar immunities that protect Commonwealth agencies and their officials against liability
for acts performed in good faith in the performance of legislative functions. These include:

o subsection 68(6) of the Interactive Gambling Act 2001

e section 58 of the Age Discrimination Act 2004,

e section 246 of the Australian Securities and Investments Commission Act 2001
e section 57 of the Ausiralian Sports Commission Act 1989; and

e section 35 of the Australian Information Commissioner Act 2010.




























































Response of the Minister for Finance to the Senate Scrutiny of
Bills Committee in relation to the Electoral Legislation
Amendment (Electoral Funding and Disclosure Reform) Bill
2017 (the Bill)

Significant matters in delegated legislation

Committee comment

1.61 The committee's view is that significant matters, including key policy aspects of the
electoral reform framework and core elements of offences, should be included in primary
legislation unless a sound justification for the use of delegated legislation is provided. In thls
regard, the committee requests the minister's detailed advice as to:
» why it is considered necessary and appropriate to empower the minister to determine, by
delegated legislation, that Australian residents are not 'allowable donors';
» the type of consultation that it is envisaged will be undertaken prior to making such a
determination; and
» whether specific consultation obligations (beyond those in the Legislation Act 2003)
could be included in the bill (with compliance with such obligations a condition of the
validity of a determination made under proposed subsection 287AA(2)).The preceding
analysis raises questions about the compatibility of the registration requirement for
political campaigners, third party campaigners or associated entities with the right to
freedom of expression, the right to freedom of association, the right to take part in public
affairs and the right to privacy.

Response

I consider it necessary and appropriate to establish ministerial powers to determine, by
delegated legislation, who is an ‘allowable donor’ while guaranteeing the right to donate
of those with the most significant connection to Australia. Such delegation ensures
appropriate flexibility in the operation of the legislation to maintain the integrity of
Australia's electoral system, and Australia's sovereignty. I further consider that the fact
that the determination is disallowable provides the opportunity for appropriate
parliamentary oversight of the proposed ministerial discretion.

Consultation
I consider the consultation obligations as set out in the Legislation Act 2003 are
appropriate and sufficient.

Compatibility with human rights

- I consider the Bill’s requirements are sufficiently circumscribed and proportionate, given
the significant public interest in promoting the transparency of our political system. I set
out my reasons in relation to registration below.

As stated in the Bill’s Statement of Compatibility with Human Rights (Statement of
Compatibility), registration of key non-party political actors promotes the rights of
citizens to participate in elections by assisting them to understand the source of political
communication. These key non-party actors are already required to identify themselves in
political communications by the Electoral and Other Legislation Amendment Act 2017
(the Authorisation Amendment Act). Registration will complement the Authorisation
Amendment Act’s transparency reforms by:
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a) allowing voters to form a view on the effect of political expenditure; and
b) discouraging corruption and activities that may pose a threat to national
security.

Registration with the Australian Electoral Commission will be simple and involve the
provision of information readily available to the applicant. No fees will apply.

The Bill narrows the current definition of ‘political expenditure’, as currently set out in the
Authorisation Amendment Act. This definition captures expenditure promoting political
views. Whether or not the views or the issue are partisan in nature is immaterial to
whether they are political in nature, and therefore the transparency of expenditure used to
raise the prominence of such views in public debate is in the public interest.

It is also in the public interest for citizens to be able to identify where an issue is
prominent in public debate because its supporters or detractors incurred a significant
amount of expenditure. Without such transparency, citizens could reasonably infer that the
issue was a priority for government intervention, at the cost of other, perhaps more worthy
or pressing, issues. '

Presumption of innocence: entry in Register constitutes prima facie
evidence

Committee comment

1.70 As the explanatory materials do not adequately address this issue, the committee
requests the minister's advice as to why it is proposed to effectively reverse the evidential
burden of proof by providing that an entry in one of the Registers is prima facie evidence
of the information contained in the entry.

Response

This provision is consistent with similar existing provisions in the Commonwealth
Electoral Act 1918, such as subsection 391(2), on records of claim for enrolment. I
consider that anyone who has an entry in a register is best placed to address issues on their
particular entry. This is particularly the case given obligations on registrants under section
287P of the Bill to notify the Electoral Commissioner within 28 days of the information
relating to their entry on a register ceasing to be correct or complete. The consistent use of
the provision in the Commonwealth Electoral Act 1918 ensures administrative efficiency
for the Australian Electoral Commission.
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Significant penalties

Committee comment

1.76 It is not apparent to the committee that the penalties in proposed sections 302D to 302L of
the bill are appropriate by reference to comparable Commonwealth offences and the requirements
in the Guide to Framing Commonwealth Offences.

1.77  The committee therefore seeks the minister's detailed advice as to the justification for the
significant custodial penalties proposed by these provisions. In particular, the committee seeks the
minister's advice as to specific examples of applicable penalties for comparable Commonwealth
offence provisions.

Response

The penalties in proposed sections 302D to 302L of the bill are consistent with the serious
nature of the offences and the potential effect that such offences have on the integrity of
Australia's electoral system, and Australia's sovereignty. The provisions provide the option
of custodial penalties alongside, or in addition to, financial penalties. The proposed
penalties are comparable to fraud and bribery offences in chapter 7 of the Commonwealth
Criminal Code. I consider that such penalties are appropriate to ensure the integrity of
Australia’s electoral system by restricting foreign influence on Australian political actors
including campaigners.
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Response to the Senate Standing Committee for the Scrutiny of Bills
Scrutiny Digest No. 1 of 2018

Foreign Influence Transparency Scheme Bill 2017

Reversal of evidential burden of proof: offence-specific defences

Committee comment

1.221 The committee requests the Attorney-General’s detailed justification as to the appropriateness
of including each of the specified matters as an offence-specific defence, by reference to the
principles set out in the Guide to Framing Commonwealth Offences.

1.222 The committee also seeks the Attorney-General’s advice as to the appropriateness of
amending the bill to provide that the relevant matters are included as an element of the
offence or that, despite section 13.3 of the Criminal Code, a defendant does not bear the
burden of proof in relying on the offence-specific defences.

Response

The committee notes that offence-specific defences interfere with the common law duty of the
prosecution to prove all elements of an offence. The Guide to Framing Commonwealth Offences,
Infringement Notices and Enforcement Powers (the Guide) acknowledges that offence-specific
defences are appropriate in certain circumstances. This includes where a matter is peculiarly within
the knowledge of the defendant and where it would be significantly more difficult and costly for the
prosecution to disprove than for the defendant to establish the matter." The Guide also states that
offence-specific defences can be more readily justified if:

e the matter in question is not central to the question of culpability for the offence
o the offence carries a relatively low penalty, or
e the conduct proscribed by the offences poses a grave danger to public health or safety.?

The committee notes that the Foreign Influence Transparency Scheme Bill 2017 (the Bill) establishes
offence-specific defences in sections 59 and 60 and in relation to section 58.

Section 58: Failure to fulfil responsibilities under the scheme

Section 58 is a strict liability offence for “failure to fulfil responsibilities under the scheme’. The
offence at section 58 applies where a person fails to fulfil the requirements set out at section 34 in
relation to reporting material changes in circumstances. Subsection 34(5) provides a person does not
need to report material changes in circumstances if the information has been included in a notice
given under section 36 or section 37 of the Bill, which impose particular reporting requirements
during voting periods. Consistent with the note under subsection 34(5), the defendant bears an
evidential burden in relation to these matters.

Imposing an evidential burden on the defendant is consistent with principles set out in the Guide. The
Guide states a defendant will usually bear an evidential burden for defences, which can include
‘words of exception, exemption, excuse, qualification or justification.”® The Guide also highlights that
imposing an evidential burden does not displace the prosecutor’s burden, but merely defers it.*

! Attorney-General’s Department, A Guide to Framing Commonwealth Offences, Infringement Notices and Enforcement
Powers, September 2011, page 50.
2 .
Ibid.
% Ibid, page 51.
* Ibid.
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Imposing an evidential burden on the defendant is appropriate because the matters set out at
subsection 34(5) are matters that are peculiarly within the knowledge of the defendant. An example is
as follows:

Person A is registered with the Scheme with relation to activities undertaken on behalf of
Foreign Government B. A voting period begins for a federal election and Person A provides
the Secretary with a notice under section 36, advising that he or she will undertake a new
registrable activity of distributing information and materials on behalf of

Foreign Government B. The Secretary subsequently contacts Person A when it is discovered
that he or she is also managing a social media campaign for Foreign Government B and states
that Person A should have reported this in accordance with section 34, ‘reporting material
changes in circumstances.’

In response, Person A advises that this had been reported as part of the notice provided to the
Secretary under section 36, in which it was described, at a high-level, as ‘distributing
information and materials.” The way in which Person A conceives of and describes his or her
registrable activities is peculiarly within the mind of Person A. Person A is best placed to
demonstrate that he or she has not contravened section 34 and has in fact already provided the
information in question, as per section 36. This information is peculiarly within the mind of
the Person A, and aligns with the principles in the Guide that support the establishment of
offence-specific defences.

Section 59: Failure to comply with notice requiring information

The committee also notes that the offence at section 59 for “failure to comply with notice requiring
information’ contains an offence-specific defence at subsection 59(2). It is a defence to the offence at
subsection 59(1) if the person:

(@) fails to comply with the notice because he or she did not provide the information or a
document within the applicable period

(b)  took all reasonable steps to provide the information or document with that period, and

(c)  provides the information or document as soon as practicable after the end of that period.

This defence is consistent with the principles set out in the Guide. The notions of ‘reasonable steps’ in
paragraph 59(2)(b) and ‘as soon as practicable’ in paragraph 59(2)(c) rely on assessments of the
unique circumstances of the defendant. For example, in relation to ‘reasonable steps’, a person who
does not have access to the internet will take different steps to provide the information or document to
a person that does, and an assessment of whether those steps are reasonable would be different in each
of those scenarios. In relation to ‘as soon as practicable’, a person who is very unwell may not be
able to provide the information or document for an extended period of time, while a fit and healthy
person may be able to provide the information or document much sooner. An assessment of whether
that time period is “as soon as practicable’ would be different in each of those scenarios.

It would be significantly more difficult and costly for prosecution to go behind the individual
circumstances of a defendant to understand what does and does not constitute reasonable steps, and to
prove this beyond reasonable doubt as an element of an offence. This information is peculiarly within
the mind of the defendant and therefore aligns with the principles set out in the Guide that supports
the establishment of offence-specific defences. For example, if a person was unwell and unable to
meet the applicable timeframe, they will be able to point to evidence of this very easily, whereas the
Commonwealth would not necessarily be able to even identify that the person was unwell, let alone to
know that this was the reason why they had failed to meet the applicable timeframe. It would be
significantly more difficult and costly for prosecution to go behind the individual circumstances of a
defendant to understand whether the person took all reasonable steps to provide the information or
document within the applicable period, and whether the person provides the information or document
as soon as practicable.
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Section 60: False or misleading information or documents

The committee further notes that the offence at section 60 relating to ‘false or misleading information
or documents’ contains offence-specific defences at subsections 60(2) — 60(6).

The defences at subsection 60(2) and 60(3) apply where the information or document, provided in
accordance with section 45 or 46, is not false or misleading in a material particular or does not omit
any matter without which the information is misleading in a material particular. Whether something is
false or misleading in a material particular is peculiarly within the mind of the defendant because only
the registrant will know the nature of their activities and how they align with the direction or wishes
of the foreign principal. An example is as follows:

Person X is engaged by Foreign Business Y to undertake parliamentary lobbying and
communications activities on its behalf. Person X completes and submits a registration under
the scheme but omits information about some of the activities he or she will undertake on
behalf of Foreign Business Y. The Secretary gives Person X a notice under section 46 of the
Act requesting further information and documents about Person X’s relationship with
Foreign Business Y, including the nature of activities undertaken on behalf of

Foreign Business Y. Person X receives the notice and responds by providing information
about the parliamentary lobbying activities he or she is undertaking on behalf of

Foreign Business Y, but omits information about distributing communications materials on
behalf of Foreign Business Y, which has the effect of making the information provided
misleading. However, Person X knows that the information omitted relates to activity that is
exempt under the Scheme because of the news media exemption at section 28 because the
communications materials are distributed solely for the purposes of reporting news.

In this example, it is Person X’s unique and peculiar knowledge of its registrable arrangement with
Foreign Business Y that makes Person X best-placed to raise the defence at subsection 60(3). Person
X will be able to point to evidence that shows the omission does not render the information
misleading in a material particular, because the information omitted is exempt under section 28 of the
Bill. This information is peculiarly within the mind of Person X and is consistent with the principles
set out in the Guide relating to offence-specific defences. The Commonwealth may not have the
unique knowledge and expertise to make this assessment.

The defences at subsection 60(4) — 60(5) are consistent with the defence to the equivalent Criminal
Code offence at section 137.1, relating to giving false or misleading information. Subsection 137.1(5)
of the Criminal Code provides an offence-specific defence where ‘the second person did not take
reasonable steps to inform the first person of the existence of the offence against subsection (1)’.

Similarly, the defence at subsection 60(6) is consistent with the defence to the equivalent Criminal
Code offence at section 137.2 relating to producing false or misleading documents. Subsection
137.2(3) of the Criminal Code provides an offence-specific defence where a person produces a signed
written statement stating that the document is false or misleading and setting out the material
particular in which the document is false or misleading.

The defence at subsection 137.1(5) of the Criminal Code was included in response to a
recommendation by the Standing Committee on Legal and Constitutional Affairs in its advisory report
of the inquiry into the Criminal Code Amendments (Theft Fraud, Bribery and Related Offences) Bill
1999. This defence was suggested as a measure that would limit the offence at section 137.1 of false
and misleading information, while ensuring the offence remained robust and able to meet its policy
objective.
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Significant matters in delegated legislation

Committee comment

1.230 The committee’s view is that significant matters, such as the disclosure of information about a
foreign principal (with non-compliance as an offence) and the purposes for which Scheme
information can be communicated, should be included in primary legislation unless a sound
justification for the use of delegated legislation is provided.

1.231 In this regard, the committee requests the Attorney-General’s detailed advice as to:

e why it is considered necessary and appropriate to leave these significant aspects of the
Scheme to delegated legislation; and
e why it is appropriate to include these matters in rules rather than regulations; and
e with respect to table 4 of subclause 53(1):
0 what circumstances it is envisaged it may be necessary to expand the purposes for
which Scheme information can be communicated; and
0 the appropriateness of amending the bill so as to require the minister to consider any
comments made by the Information Commissioner prior to making any rules.

Response

The committee’s report raises concerns that the Bill contains a number of provisions that allow
particular matters to be set out in delegated legislation. The committee draws attention to:

e subsection 38(2) which sets out a range of matters that may be prescribed by rules that will
guide the specifics of disclosures required by subsection 38(1), and

e subsection 53(1) which provides that the Secretary may communicate Scheme information for
a purpose, and to a person, prescribed by the rules.

Section 38 — disclosure in communications activity

Achieving the Scheme’s transparency objective requires that disclosures be made in communications
activity so that Australian decision-makers and the public can make informed assessments about the
forms and sources of foreign influence that may be represented in particular information and
materials. The provision for matters to be prescribed in rules under subsection 38(2) seeks to provide
flexibility about particular matters relating to disclosures in communications activity. Examples of the
types of matters that might be prescribed by rules in accordance with subsection 38(2) could include:

the specific words that must be included in disclosures,

the font size of written disclosures,

the placement of written disclosures,

the length of time for which television disclosures must be displayed, and
any accessibility requirements.

Matters such as these are detailed and technical and not appropriate for inclusion in the primary Act.

Prescription in delegated legislation is also necessary because of the changing nature of matters that
will be prescribed in accordance with subsection 38(2). It will be necessary for the rules relating to
disclosures to keep abreast of changes in communications technologies and methods, and of
community expectations about the transparency of communications activity. It is appropriate that the
matters specified at subsection 38(2) be prescribed by rules so that they are responsive and adaptive to
these changes.

Section 53 — Authorisation — other purposes

Subsection 53(1) allows the Secretary to communicate Scheme information for any of the listed
purposes. These purposes are:
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¢ to an enforcement body for the purpose of an enforcement related activity (within the
meaning of the Privacy Act 1988)
e to a department, agency or authority of the Commonwealth, a stater or a territory or an
Australian police force for:
0 the protection of public revenue, or
0 the protection of security within the meaning of the Australian Security Intelligence
Organisation Act 1979.

In addition to these purposes, Scheme information will be able to be shared with a person prescribed
by the rules for a purpose prescribed by the rules. This provision is appropriate and necessary so that
Scheme information can be communicated in circumstances that were not foreshadowed at the time of
establishment of the Scheme. As noted in paragraph 107 of the Explanatory Memorandum, it is
possible that there may be additional purposes for which Scheme information may need to be
disclosed once the Scheme is established. It is intended that any additional purposes and/or persons
would be kept narrow and that any request for scheme information would need to justify how the
information relates to the purpose as prescribed in the rules.

An example of when a rule under Item 4 of subsection 53(1) might be made could be where a
Commonwealth agency identifies a need to access Scheme information in order to carry out their
functions. Depending on the information sought and the purpose for seeking that information, it might
fall outside the criteria for sharing Scheme information as set out at Items 1-3 of subsection 53(1). In
such a situation, the Commonwealth agency might make a request that it be prescribed as an agency
with which the Secretary may share Scheme information, to support the agency in fulfilling its
functions. The Minister may then consider making a rule in accordance with Item 4 of

subsection 53(1). This would only be done in consultation with the Information Commissioner, as
required by subsection 53(2) of the Bill.

Any rules made in accordance with subsection 38(2) or 53(1) will be legislative instruments under the
Legislation Act 2003 and would be subject to the normal disallowance processes under that Act. Any
rules will also comply with the Privacy Act 1988, and will be guided by the Australian Privacy
Principles. The Minister would consult with and consider the views of the Information Commissioner
and relevant stakeholders in the development of rules, as is required under subsection 53(2) for rules
made under Item 4 of the table in subsection 53(1). The legislation does not specify that the Minister
must consider any comments of the Information Commissioner because the term ‘consult’ at
subsection 53(2) implicitly encompasses both seeking and considering the views of the

Information Commissioner.

It is considered appropriate that these matters be dealt with in ‘rules’ rather than ‘regulations’. The
Office of Parliamentary Counsel takes as its starting point the principle that ‘subordinate instruments
should be made in the form of legislative instruments (as distinct from regulations) unless there is
good reason not to do so’.® Further guidance is provided on the material that should be included in
regulations rather than other instruments. These matters include offence provisions.

Paragraph 71(2)(a) of the Bill specifically prevents rules from creating an offence or civil penalty.

The Bill’s approach of using rules to prescribe the matters mentioned in subclause 38(2), as well as
various other matters, has a number of advantages, including:

o facilitating the use of a single type of legislative instrument for the Bill, thereby reducing the
complexity otherwise imposed on the regulated community if these matters were to be
prescribed across a number of different types of instruments;

o simplifying the language and structure of the provisions in the Bill that provide the authority
for the legislative instruments; and

e shortening the Bill.

® Office of Parliamentary Counsel, Drafting Direction No. 3.8: Subordinate Legislation, 2017, page 3.
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Importantly, the rules will be subject to a level of parliamentary scrutiny identical to that of
regulations. Section 71 of the Bill makes it clear that the rules are a legislative instrument for the
purposes of the Legislation Act 2003. Under sections 38 and 39 of that Act, all legislative instruments
and their explanatory statements must be tabled in both Houses of the Parliament within six sitting
days of the date of registration of the instrument on the Federal Register of Legislation. Once tabled,
the rules will be subject to the same level of Parliamentary scrutiny as regulations (including
consideration by the Senate Standing Committee on Regulations and Ordinances), and a motion to
disallow the rules may be moved in either House of the Parliament within 15 sitting days of the date
the rules are tabled (see section 42 of the Legislation Act 2003).

Significant penalties

Committee comment

1.240 It is not apparent to the committee that the penalties in proposed section 57 of the bill are
appropriate by reference to the comparable Commonwealth offences and the requirements in
the Guide to Framing Commonwealth Offences.

1.241 The committee therefore seeks the Attorney-General’s detailed advice as to the justification
for the significant custodial penalties proposed by clause 57, in the context of the breadth of
the requirement to register under the scheme. In particular the committee seeks the
Attorney-General’s advice as to specific examples of applicable penalties for comparable
offences in other Commonwealth legislation.

Response

The maximum penalties proposed in section 57 of the Bill have been set in accordance with the
principles set out in the Guide, including that:

e penalties have a single maximum penalty that is adequate to deter and punish a worst case
offence, and

e penalties are set consistent with penalties for existing offences of a similar kind or of a similar
level of seriousness.®

The penalties in section 57 contain single maximum penalties consistent with the Guide and are
adequate to respond to the ‘worst case’ conduct that is punishable under section 57. The penalties in
section 57 are intended to address the most serious of conduct, intentionally committed in
contravention of requirements under the Scheme, and recognise the high level of culpability of the
offender.

In setting the penalties for the offences in section 57 of the Bill, consideration was given to the level
of harm to Australia and Australia’s political and governmental processes that may result from a
person or entity failing to apply for, or maintain, registration under the scheme. As an example,
significant adverse consequences meriting a substantial term of imprisonment could flow from a
deliberate failure to register an arrangement with a foreign principal to undertake public relations and
communications activities on their behalf. An arrangement stipulating that the activities are to
commence when a federal election is called, and to target a vulnerable sector of the community in
marginal electorates where it is likely that voters will change their vote if influenced by the activities,
could have an appreciable impact on the outcome of a democratic process. A seven year penalty is
appropriate when the person knows they are required to register but does not do so and undertakes the
activities. Failure to register deprives the public of the opportunity to know the foreign influence
being brought to bear in respect of their vote in the federal election. The maximum penalties in
section 57 seek to deter such serious conduct.

¢ Attorney-General’s Department, A Guide to Framing Commonwealth Offences, Infringement Notices and Enforcement
Powers, September 2011, page 40.
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Consideration was also given to the penalties for offences that support the United States’ (US)
equivalent scheme, established under the Foreign Agents Registration Act 1938. Section 951 of the
US Code (agents of foreign governments) attracts a maximum penalty of ten years imprisonment.

The US offence applies where a person acts as an agent of a foreign government in the US without
prior notification to the Attorney-General, other than a diplomatic or consular officer. The types of
activities that constitute ‘acting as an agent of a foreign government’ are not defined except that they
must be undertaken at ‘the direction or control of a foreign government or official’. The US offence
requires that a person intentionally acts on behalf of a foreign principal without prior notification and
could apply to the same activities that are considered registrable activities in sections 20 — 23 of the
Bill. The offence at section 57 applies where a person deliberately fails to register under the Scheme
and goes on to engage in registrable activities. This conduct is equivalent to acting as a foreign agent
and would constitute an offence under section 951 of the US Code.

Absolute liability offences

Committee comment

1.248 The committee requests a detailed justification from the Attorney-General for the application
of absolute liability to an element of the offence under clause 61 with reference to the
principles set out in the Guide to Framing Commonwealth Offences.

Response

Subsection 61(2) applies absolute liability to the element of the offence in paragraph 61(1)(a), that a
registrant is required to keep records under section 40 of the Scheme. The Guide sets out the
circumstances in which absolute liability can be applied to a particular physical element of an offence.
Absolute liability may be applied where:

requiring proof of fault of the particular element to which strict or absolute liability applies would
undermine deterrence, and there are legitimate grounds for penalising persons lacking ‘fault’ in respect
of that element. In the case of absolute liability, there should also be legitimate grounds for penalising a
person who made a reasonable mistake of fact in respect of that element.’

If absolute liability did not apply to paragraph 61(1)(a), recklessness would be the default fault
element. Requiring proof of this fault element is unnecessary given the fault elements attached to
paragraphs 61(1)(b), 61(1)(c) and 61(1)(d), which state:

(b) the person (whether or not the registrant) does an act, or omits to do an act; and

(c) the person does the act, or omits to do the act, with the intention of avoiding or defeating
the object of this Act or an element of the scheme; and

(d) the act or omission results in:
(i) damage to, or the destruction of a scheme record; or
(ii) the concealment of a scheme record; or
(iii) the registrant being prevented from keeping scheme records.

It is not necessary for the person to have “fault’ for paragraph 61(1)(a) because the person’s
culpability must otherwise be clearly established for the remaining elements of the offence. This is
particularly the case for paragraph 61(1)(c), which carries the fault element of ‘intent’. To establish
the offence, prosecution must prove this intention beyond a reasonable doubt.

7 Ibid, at page 23.
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It is also not appropriate that a defendant be able to avail themselves of the defence of reasonable and
honest mistake of fact for this element of the offence at section 61. Applying strict liability to this
element of the offence would undermine the deterrent effect of the offence.

Broad delegation of administrative powers

Committee comment

1.253 The committee requests the Attorney-General’s detailed advice as to why it is considered
necessary to allow for the delegation of any or all of the secretary’s functions or powers to
Executive Level 2 employees, and the appropriateness of amending the bill so as to, at a
minimum, limit the delegation of coercive information gathering powers and the
communication of scheme information to Senior Executive Service employees.

Response

As the committee notes, section 67 would allow the delegation of powers granted to the Secretary
under the Bill to Senior Executive Service (SES) employees of the department, or to Australian Public
Service employees of the department in an Executive Level 2 or equivalent position. The purpose of
this delegation is to provide flexibility and timeliness in dealing with matters within the department,
to ensure the Scheme is administered efficiently.

The application of the delegation power extends only to SES employees and/or APS officers at the
Executive level 2 level to ensure that the powers and functions of the Act are only exercisable by
senior officers with experience and judgement in matters of public administration.

It is not practical or feasible to require the Secretary to personally exercise the powers and functions
of the Scheme. This would be counterproductive and would lead to delays in processing matters under
the Scheme. Section 67(2) provides that the delegate must comply with any written directions of the
Secretary when performing delegated functions or exercising delegated powers under the Act. This
ensures the delegates are undertaking duties directly at the request of the Secretary, in compliance
with the Secretary’s directions and consistent with the objective of the Scheme in ensuring its efficient
administration. Delegation to the level of Executive Level 2 employees is consistent with delegations
in comparable pieces of Commonwealth legislation, for example the AusCheck Act 2007.

The committee enquires whether Government would amend the Bill to limit the delegation of powers
to SES employees, at least with relation to coercive powers and the communication of scheme
information. The Government considers that this would be an appropriate amendment that ensures
that information-gathering powers are limited only to more senior officers within the department.
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Response to the Senate Standing Committee for the Scrutiny of Bills
Scrutiny Digest No. 1 of 2018

Foreign Influence Transparency Scheme (Charges Imposition) Bill 2017

| Charges in delegated legislation

Committee comment

1.258 The committee requests the Attorney-General’s advice as to why there are no limits on the
charge specified in primary legislation and whether guidance is relation to the method of
calculation of the charge and/or a maximum charge can be specifically included in the bill.

Response

A statutory limit for charges for applications for registration and renewal of registration under the
Foreign Influence Transparency Scheme (the Scheme) is not specified in the Foreign Influence
Transparency Scheme (Charges Imposition) Bill 2017 (the Bill) to provide for flexibility in the
operation of the Scheme and because the amount to be charged will be subject to established
principles, oversight and scrutiny.

The calculation of charges will be in accordance with the Australian Government’s decision to
partially cost recover the Scheme, and will adhere to the Australian Government Cost Recovery
Guidelines (the Guidelines).® Under the Guidelines, each cost recovered activity must ensure that
there is an alignment between the expense incurred and income generated through charges for that
activity.

The Guidelines also require that Government entities consult with the Department of Finance to
develop a Cost Recovery Impact Statement (CRIS). The CRIS must be:

o certified by the accountable authority of the entity
e approved by the responsible minister, and
 agreed for release by the Finance Minister, if the cost recovery risk rating is ‘high’.°

The Guidelines further require regular reporting on cost recovery, requiring an entity to report on cost
recovery at both the aggregate level in the entity’s annual financial statements, in accordance with the
financial reporting rules, and at the cost recovered activity level on the entity’s website as part of the
CRIS."®

Additionally, the CRIS must be made publicly available before any charging activity begins. This
means that the method of calculation of the charges will be publicly available in advance of any
charging regime being implemented.

The Australian Government’s decision to partially, rather than fully, cost recover reflects the
Government’s commitment to upholding the transparency objective of the Scheme by ensuring
registration and compliance is not discouraged by prohibitive fees. The Government has stated that

& Australian Government Department of Finance, Australian Government Cost Recovery Guidelines: Resource
Management Guide No. 304, Third edition, 2014.

° Ibid, page 16.

19 Ibid, page 50.
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the amount that will be charged in connection with the Scheme will be less than fees charged under
the United States (US) equivalent Foreign Agents Registration Act (FARA). The fees under FARA
are set at approximately US$305 for the initial filing and then for each mandatory six-monthly
supplemental statement.

The committee’s report characterises the charges in the Bill as taxation, and states at paragraph 1.256
that ‘[o]ne of the most fundamental functions of the Parliament is to impose taxation (including duties
of customs and excise). The committee’s consistent scrutiny view is that it is for the Parliament, rather
than makers of delegated legislation, to set a rate of tax.’

The approach taken in subsection 6(2) of the Bill is consistent with guidance from the Office of
Parliamentary Counsel that the imposition of taxes should be included in regulations rather than
another type of legislation." Regulations are subject to parliamentary oversight, including
disallowance processes. Parliament therefore has the ability to oversee the charges and play a role in
setting the tax.

Subsection 6(2) allows the amount of charges to remain responsive and adaptive to circumstances not
foreseen at the time of the establishment of the Scheme. This could include with relation to the
estimated number of registrants, and the estimated cost to administer the Scheme. Charges established
by regulations in accordance with subsection (6)(a) will be legislative instruments under the
Legislation Act 2003 and would be subject to the normal disallowance processes.

The committee has also enquired whether the Bill could be amended to include guidance on the
method of calculation of the charge and/or the maximum charge. Government is open to considering
amendments to the Bill to establish a maximum charge.

1 Office of Parliamentary Counsel, Drafting Direction No. 3.8: Subordinate Legislation, 2017, page 3.
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Attachment A
Response to Senate Standing Committee for Scrutiny of Bills:
Road Vehicle Standards Bill 2018
Broad delegation of legislative power

The Senate Standing Committee for Scrutiny of Bills (the Committee) has raised concerns
about the broad power delegated to the Secretary of the Department of Infrastructure,
Regional Development and Cities (the Department) to determine the scope of road vehicles
and road vehicle components that will be subject to the regulatory scheme set out in the Bill.
Subclause 6(5) of the Bill allows the Secretary, by legislative instrument, to determine
whether a class of vehicle is or is not a road vehicle for the purposes of the Bill. Similarly,
subclause 7(3) allows the Secretary to determine by legislative instrument that a class of
component is, or is not, a road vehicle component for the purposes of the Bill.

A core issue that arises when regulating road vehicles and their components is the variety and
complexity of vehicles that people may seek to use on roads. The Bill provides a definition of
road vehicles that makes it clear whether the vast majority of vehicles provided in Australia
are, or are not, road vehicles. However, given the breadth and complexity of devices that can
be used for the purposes of transportation, the intention of these provisions is to allow the
assessment of vehicles that fall into the ‘grey area’ — where a vehicle may have some road
going features and some features which are not. This will be especially required in the rapidly
changing context of the vehicle industry that sees, for example, personal transportation
devices such as self-balancing scooters entering the market.

These provisions provide for an objective assessment that will apply broadly, rather than
requiring individual suppliers or importers to apply under the Bill to obtain a case-by-case
assessment. They add on-going clarity to the legislation for potential current and future
vehicle import applicants.

The Committee has indicated its view that significant matters such as range of vehicles and
components that are to be subject to the legislative scheme should be determined by primary
legislation, unless there is a sound justification for use of delegated legislation. If the scope
of the definition of road vehicle or road vehicle component could be determined only through
the Bill itself, this could pose a significant risk to public safety, given the practicalities and
timeframes involved in developing amendments to primary legislation. Decisions around
vehicles falling into this ‘grey area’ must be made relatively quickly and by a person with
relevant technical expertise, to ensure vehicles entering Australia and being used on public
roads fall within the scope of the Bill, and therefore are required to meet safety, security, and
environmental standards.

Section 5B of the Motor Vehicle Standards Act 1989 currently permits the Minister to make
determinations in relation to what is not a road vehicle. The instruments made under
section 5B (and those that would be made under clauses 6(5) and 7(3)) are highly technical
instruments, requiring detailed technical explanation. Detailed technical matters are more
appropriately contained in legislative instruments. The expertise to develop technical
instruments rests with the Secretary who, through the Department, has the appropriate
technical knowledge to develop, and be responsible for, these instruments.



For example, a power-assisted bicycle might be introduced to the Australian market without
being regulated by the Bill. However, the bicycle may have road going features, such as
power, speed, indicators etc., that indicate that the vehicle is designed for use on public roads
and should therefore be regulated by the Bill.

The Secretary, using the expertise of engineers employed by the Department and in
consultation with stakeholders, will be able to make a legislative instrument determining that
these bicycles are road vehicles, and therefore must meet minimum safety, environmental and
anti-theft standards. This provides the Government with the ability to swiftly address issues
that will emerge in relation to road vehicles, ensuring the objectives of the Bill can be
achieved on an ongoing basis within a rapidly changing industry.

In addition to being able to make decisions about vehicles that should be characterised as
road vehicles or road vehicle components, it is important that the Secretary is able to make
decisions about vehicles that should not be characterised as road vehicles or road vehicle
components. This is particularly the case where the breadth of the definition of road vehicle
unintentionally captures vehicles and it would be inappropriate for them to be regulated by
the Bill. An example of this was motorised personal mobility devices such as electric
wheelchairs. Improvements in these devices such as increased motor power, meant that such
devices unintentionally fell within the definition of road vehicles in the Motor Vehicle
Standards Act. In this case, the Minister was able to determine under section 5B that these
vehicles were not road vehicles, ensuring people with disability were able to access personal
mobility devices without requiring these to meet unnecessary national road vehicle standards.

It should also be noted that the determinations will be legislative instruments and therefore
subject to scrutiny from the Senate Standing Committee on Regulations and Ordinances, and
also subject to disallowance by Parliament. The Secretary must also make determinations that
are consistent with the objectives of the Bill, providing a set of principles that must be
considered in making these determinations. It is not expected that these instruments will be
made often — there have been two during the operation of the Motor Vehicle Standards Act —
however when they are made, they are in direct response to an immediate problem faced in
the regulation of road vehicles.

For the above reasons it is appropriate that the Bill allows the Secretary to determine, by
legislative instrument, what is and is not a road vehicle. Legislative instruments made by the
Secretary strike an appropriate balance between the core considerations that must go into
these decisions: the requirement for quick decisions; the detailed technical knowledge
required; and the need for parliamentary scrutiny of these decisions.

Broad discretionary power

The Committee has sought advice in relation to subclauses 6(6) and 7(4) of the Bill, which
seek to allow the Secretary to determine, by notifiable instrument, that an individual vehicle
or component is, or is not, a road vehicle.

These powers are required due to the complexity of the automotive regulatory environment.
As outlined in the response to subclauses 6(5) and 7(3), there is often a ‘grey area’ between
whether a vehicle should be considered a road vehicle or not a road vehicle. However, there



is an additional level of complexity when modified vehicles are considered. Individual
vehicles can easily be modified in a way that changes the nature of the vehicle and therefore
how it should be regulated. It is these modified vehicles that are most likely to require
determinations on an individual basis.

For example, someone may modify an individual non-road vehicle in such a way that it is
unclear whether it becomes a road vehicle; perhaps it could be modified through the addition
of features such as higher engine capacity, indicators, or road tyres, to an off-road
motorcycle. The physical features of the individual vehicle may indicate that it should be
regulated as a road vehicle, and thus will be subject to requiring a level of compliance with
the national road vehicle standards.

In this circumstance, a tool enabling the Secretary to determine that the vehicle is a road
vehicle ensures that the community is provided protection by capturing the vehicle under the
Bill, meaning the national vehicle standards apply to that vehicle.

In addition, the inability to declare an individual vehicle or components as ‘not a road vehicle
or component’ could impose significant burden on the community. For example someone
may have modified a road vehicle in such a way that it is clearly no longer for public road use
- therefore the community does not require that vehicle to be subject to the requirements
imposed by the Bill. For example, an individual may have installed tracks on a road vehicle,
instead of wheels and tyres because they want the vehicle to be used in off-road in snow
tourism. Providing the Secretary with the power to notify that a specific vehicle is not a road
vehicle facilitates the supply of individual specialist vehicles into Australia by ensuring that
these types of special purpose non-road vehicles are not unduly hindered in their provision to
the Australian market.

Delegates in the Department make thousands of decisions per year on the importation of
individual vehicles (as opposed to classes of vehicles - around 17,000 applications per year).
While many of these require decisions as to whether the vehicle is or is not a road vehicle, it
is not envisaged that each of these will result in a notifiable instrument. Instead, it is
envisaged that the determination-making power for individual vehicles will be used in
complex cases where definitive advice is considered by the Secretary to be in the interests of
meeting the objectives of the Bill. The objects of the Bill provide the high level principles
that the Secretary needs to consider when making notifiable instruments.

The fact that the determination is by notifiable instrument ensures that, where a determination
is made, it is published and publicly accessible (as required by the Legislation Act 2003).
This provides greater public scrutiny of decisions, helps consumers understand the practical
application of the legislation, and improves public transparency of complex decisions.

It is not proposed that determinations under clauses 6(6) and 7(4) about individual road
vehicles be reviewable.

Incorporation of external material into law

The Committee notes concerns about the provisions of the Bill permitting instruments made
under it to apply, adopt and incorporate matters contained in other instruments or writings as
in force or existing from time to time. In particular, the Committee has concerns about the



possibility that incorporated material may not be freely and readily available to all those
interested in the law.

The Government has a long-standing policy of harmonising Australia’s vehicle standards
with international best practice vehicle standards. The clauses of the Bill noted by the
Committee continue the existing policy under 7A of the Motor Vehicle Standards Act, which
allow the Minister to make National Road Vehicle Standards by incorporating international
standards.

The National Road Vehicle Standards adopt or point to a variety of material, the
overwhelming majority of which is publically available United Nations Regulations and other
internationally agreed standards. Within the UN Regulations there are a number of minor
technical standards referenced in turn. Many of these are also free to access, although some,
like International Standards Organisation (1SO) Standards, are generally only available for
purchase.

In addition to incorporating material into the National Road Vehicle Standards, technical
standards are likely to be incorporated into other determinations made through the Rules
(subclause 82(6)), consistent with the policy to harmonise with international standards.

Entities regulated by the Bill are likely to have their own access to standards or documents
that are incorporated as part of their professional library, given the global use of such
documents. Where the general public has an interest in the law the National Library of
Australia has a collection of International, British, Canadian, German, Japanese New Zealand
and United States Standards available for viewing. While not a complete collection, this
provides significant access to these areas of the law.

The benefit of incorporating international standards is clear — regulation that is based on
internationally agreed standards provides consumers with access to the safest vehicles from
the global market at the lowest possible cost. It reduces the burden on manufacturers and
provides an economic benefit to consumers. Imposing a different standard, on the basis it is
freely and readily available to the public at large, may require departure from the
internationally accepted best-practice encompassed within standard published by the United
Nations.

The Government considers that the benefit gained from ensuring best-practice standards are
adopted outweighs the minimal detriment caused by the standard potentially not being freely
and readily available to persons who are interested, but not directly affected by, the law.

Reversal of Evidential Burden

The Committee has sought justification as to the appropriateness of reversing the evidential
burden in offence specific defences.

The *Guide to Framing Commonwealth Offences, Infringement Notices and Enforcement
Powers’ provides that a matter should only be included in an offence-specific defence where:

e Itis peculiarly within the knowledge of the defendant; and
e It would be significantly more difficult and costly for the prosecution to disprove than
for the defendant to establish the matter.



Subclause 16(3) — Entry of non-compliant vehicles on the RAV

This clause prevents vehicles that do not meet the requirements of a Register of Approved
Vehicles (RAV) entry pathway from being entered onto the RAV. Paragraphs 16(3)(a), (b),
(c) and (d) provide a defence if the only reason that the vehicle did not comply with the entry
pathway was due to the use of a non-compliant component represented by its supplier to be
covered by a component type approval.

The precise details of the design and manufacture of the vehicle, and the procurement and use
of components, is peculiarly within the knowledge of the type approval holder. It is a core
requirement of type approvals that the type approval holders retain this information in
‘supporting documentation’, rather than provide this information to the Department to gain an
approval. While the Department can access this information by requesting it, this is a costly
and resource intensive exercise, requiring the Department to request a full outline of the
design and manufacturing process and spend time to develop a detailed understanding of one
type approval holder’s production process.

The type approval holders, to whom this offence relates, should already have both the
documentation, and a detailed understanding of their own processes. This means that in
addition to the type approval holder being the specific holder of this knowledge, it is
significantly more difficult and costly for the prosecution to disprove, rather than for the
defendant to establish the matters in paragraphs (a), (c), and (d).

Clause 24 - Providing road vehicle for the first time in Australia vehicle not on RAV

Subclause 24(1) makes it an offence for a person to provide a road vehicle to another person
in Australia for the first time, if the vehicle is not on the RAV.

Paragraph 24(3)(f) provides that subclause 24(1) does not apply “in a circumstance set out in
the Rules’. Under clause 48 of the proposed Rules, a circumstance for the purposes of
paragraph 24(3)(f) of the Bill is where:

e Arroad vehicle is a vehicle to which an intergovernmental agreement applies; and
e The vehicle is provided in circumstances allow by the intergovernmental agreement.

Vehicles that are imported under intergovernmental agreements include speciality vehicles
used in defence operations. It is peculiarly within the knowledge of the defendant that the
vehicle is subject to an intergovernmental agreement. The Department, and at times, the
Australian Government, does not provide these approvals and therefore does not have these
records.

Subclause 24(4)(a) provides a defence if the person providing the vehicle holds a non-RAV
entry import approval for vehicle. While the Department has access to records of non-RAV
entry import approval holders, whether a specific vehicle relates to the non-RAV entry import
approval is knowledge peculiarly within the knowledge of the defendant, as determining this
requires access to the vehicle. The defendant has access to the vehicle, its sale and
importation documents and would therefore be able to link the vehicle and non-RAV entry
import approval. This makes it significantly more difficult and costly for the prosecution to
disprove than for the defendant to establish the matter.



Clause 32 — False or misleading information

Subclause 32(1) creates an offence for providing false or misleading information.

Subclause 32(2) creates a defence if the information or document is not false or misleading in
a material particular. This places an evidential burden on the defendant in relation to proving
that the information or documents were not false or misleading in a material particular (that
is, they must point to evidence that the false or misleading information is inconsequential or
not relevant to the matter at issue; if they do so, the prosecution must disprove this beyond
reasonable doubt).

Given the objectives of the Bill to provide safe and secure vehicles, the provision of false or
misleading information can have serious ramifications for achieving the legitimate outcomes
of the Bill. For example, an applicant may mislead the Department about their engineering
qualifications, saying that they are more qualified than they actually are. This false statement
could have a material impact on vehicle safety and the Department may seek to prosecute.
The applicant’s real qualification, however, may actually meet the minimum expected
threshold. The defendant could offer this as evidence that the misleading information they
provided was inconsequential to the outcome. In situations such as this, the evidence of
whether the matter is misleading in a material particular is peculiarly within the knowledge of
the defendant and it is therefore appropriate for the defendant to bear the evidential burden.

The reversal of evidential burden in this offence is consistent with the Criminal Code Act
1995 and other Commonwealth legislation that operates in a similar regulatory environment,
such as the Biosecurity Act 2015.

Strict Liability Offence

The Committee has noted their concerns regarding strict liability applying to clause 38 of the
Bill, which is subject to maximum penalty of 1,050 penalty units for an individual.

Clause 38 creates an offence of strict liability where a person refuses or fails to comply with a
recall notice, or a person supplies to another person a road vehicle or road vehicle component
to which a recall notice relates. Failing to comply with a recall notice is a significant
contravention that goes to the core objectives of the Bill — to ensure that vehicles in Australia
are safe, secure, and meet relevant environmental standards.

The use of strict liability for this offence is consistent with the principles relating to strict
liability at 2.2.6 of the ‘Guide to Framing Commonwealth Offences, Infringement Notices
and Enforcement Powers’, insofar as strict liability is required to ensure the integrity of a
regulatory regime. The penalty unit amount, while far exceeding the maximum recommended
penalty units, is also vital for ensuring the integrity of the regulatory regime.

Rectifying vehicles that are subject to a recall notice is an expensive exercise for regulated
entities, but vital for ensuring community health and safety. The amount of a penalty,
regardless of whether the supplier is an individual or corporation, must be set high enough
that the supplier does not consider non—compliance with the recall notice to be a less
expensive or more attractive option. Generally, high initial outlays by automotive industry
suppliers will be required to comply with recall notices. In these circumstances, the upper



limit of 60 penalty units for strict liability offences is inadequate as a meaningful deterrent.
Given the high value of road vehicles, the proposed 1,050 penalty units for individuals is
necessary to ensure integrity in the regulatory regime.

It is worth noting that the likelihood of an individual committing this offence is very low.
Vehicle suppliers most likely to be subject to recall notices are type approval holders. To
obtain a type approval, an individual or body corporate must demonstrate control over the
entire design and manufacturing process of a vehicle. An individual is unlikely to meet these
requirements. In the event that an individual has the means and sophistication of design and
manufacture to hold a type approval, then they have opted into regulation by the Bill and
must be aware of their obligations under the legislation.

In addition, this strict liability offence, and the amount of the penalty units, is already
applicable to individuals who are supplying consumer goods, such as road vehicles, under the
existing Australian Consumer Law. This Bill is deliberately consistent with this requirement
to ensure that there can be no way for suppliers to pressure the Government to issue recall
notices under legislation with lower penalties.

Privilege against self-incrimination

The Committee has noted that clause 42 of the Bill provides for ‘use immunity’, that is,
information given to the Department under a disclosure notice cannot be used as evidence
against that individual. However, clause 42 does not provide for ‘derivative use immunity’.
This means that information that is obtained as a consequence of producing the original
information can be used as evidence against the individual.

Including a derivative use immunity for this offence is not appropriate in the broader context
of ensuring that the Bill is able to meet its objectives.

Firstly, the Bill, including clause 42, has been drafted to be consistent with the existing
requirements of the Australian Consumer Law. This is designed to prevent suppliers of road
vehicles ‘legislation shopping’ by pressuring regulators to use legislation with more lenient
compliance tools.

Secondly, a disclosure notice is a tool to be used in situations where information about unsafe
or non-compliant vehicles is not forthcoming from vehicle suppliers. These are situations that
present an immediate risk of harm to the community. Any incentive to delay providing
information is inconsistent with community safety. A derivative use immunity may provide
an incentive to non-compliant suppliers to withhold information, then use the subsequent
disclosure notice to ‘confess’ to other serious non-compliance. This is not appropriate in the
context of the serious community harm that can be caused by any delay.

Thirdly, derivative use immunity may prevent the Department from sharing information with
other Departments or State and Federal Police. This is because the other agency will also be
bound by any derivative use immunity. In the event that the other agency wished to
commence criminal or civil penalty proceedings against that person, it would not be able to
make use of any evidence derived as a result of the originally received information. It would
also face the additional evidentiary hurdle of establishing that no use was made of the shared
information in obtaining the evidence to be relied upon in the prosecution. This is particularly
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concerning as the Department will need to work in conjunction with the Australian
Competition and Consumer Commission where information raises consumer protection
issues.

Fourthly, the circumstances where an individual will be required to provide evidence are very
limited. The suppliers most likely to be subject to disclosure notices are type approval
holders. To obtain a type approval, an individual or body corporate must demonstrate control
over the entire design and manufacturing process of a vehicle. It is very unlikely that an
individual will be able to meet these requirements and therefore unlikely for an individual to
be impacted by this clause.

Given costs imposed on the community by potential ‘legislation shopping’; any incentives to
delay providing information about unsafe vehicles; additional burdens imposed on the
prosecution of non-compliant entities; and, the limited likelihood of individuals having to
disclose information, the public benefit in the removal of the derivative use immunity
outweighs the limited loss of personal liberty in this case.

Broad delegation of administrative powers (skills and training for inspector)

The Committee has requested the Minister’s advice as to whether it would be appropriate to
amend the bill to require that any person assisting an authorised officer have specified skills,
training or experience.

People who may assist an inspector in monitoring and investigating include people within the
Department, but also externally. Advances in technology with road vehicles mean that the
Department must be able to use a wide range of people to assist in the monitoring and
investigating of regulated entities. In complex investigations, the Department may have to
procure the services of persons that are experts in specific fields. For example, the monitoring
or investigation of emissions testing might involve the Department procuring an expert in the
emission field to accompany an inspector in an investigation. In investigating an autonomous
vehicle system, software engineers may be required. In addition to technical skillsets, the
Department may also require, for example, translation and interpretation services.

To be prescriptive in the Bill as to who may assist an authorised officer, including being
prescriptive of their specific skills, training and experience, would limit the ability of
authorised persons to obtain the assistance of appropriately qualified persons and may
jeopardise the monitoring and investigation outcomes intended under the Bill.

Limitation of Judicial Review

The Committee has sought the Minister’s response on why a no-duty-to-consider clause is
necessary where the Minister is made aware of facts that indicate that an adverse decision has
been made as a result of a computer program not functioning correctly.

Subclause 63(1) of the Bill allows the Minister to substitute a decision where the initial
decision was made by the operation of a computer program. The Minister may exercise this
power if the computer program was not functioning correctly at a specific time or in relation
to a specific outcome. The substituted decision could have been made under the same



provision of the Bill as the initial decision and the substituted decision is more favourable to
the applicant.

The Government considers a discretionary power appropriate. A duty to consider clause
could place an undue burden on the Minister if they were required to consider exercising the
power in subclause 63(1) in respect of every decision made by the operation of a computer
program under an arrangement made under clause 62(1), particularly where applicants may
seek to abuse this provision with frivolous claims. It is anticipated that there will be minimal
cases that will be referred to the Minister to consider exercising this power, and that the
Minister would consider whether to exercise the power, where reasonably asked to do so.

Broad delegation of administrative powers (general)

The Committee sought a response as to why the Bill proposes to allow the rules to provide
for the delegation of most of the Minister’s, and all of the Secretary's powers and functions
under the rules, or any instruments made under the rules, to any Australian Public Service
(APS) employee.

The draft Road Vehicle Standards Rules require the Minister or Secretary to consider most
applications from industry within 30 to 60 days. Applications that will be received include
application for type approvals, testing facilities, entry onto the specialist and enthusiast
register, authorised vehicle verifiers, model reports and individual concessional imports. This
is expected to be in the order of 200,000 decisions per year. The applications vary greatly in
complexity and there is significant administrative efficiency to be gained by allowing less
complex or sensitive applications to be dealt with by a broader range of appropriately trained
staff. As part of the extensive consultation process, industry has provided feedback that more
timely processing of regulatory applications would bring greater operational flexibility and
efficiency.

Allowing the rules to provide for the delegation of the Minister’s and Secretary’s powers to
APS employees will not automatically grant lower level employees the authority to make
decisions and nor would the rules actually permit such delegations. As in other
Commonwealth agencies, the delegation of powers is managed through a Delegation
Instrument. The Minister and Secretary would determine on a risk management basis the
classes of persons who are to be delegated these powers. Accordingly, significant, complex or
sensitive regulatory decisions - such as decisions to vary, suspend or terminate approvals —
will remain with Senior Executive Service and Executive Level staff. Less complex
regulatory decisions, for example to approve a concessional import approval, may be
delegated to a small number of appropriately trained, APS level employees within the
Department.

Administrative processes are also in place to ensure staff exercise delegations appropriately.
The regulatory management system used by staff within the Vehicle Safety Standards branch
of the Department has existing controls in place to ensure that only duly authorised persons
can exercise a function or power. Delegates who exercise powers and functions under the
Motor Vehicle Standards Act receive appropriate training and support to make effective and
lawful decisions, including internal training courses specifically covering the exercise of



delegations. These processes and training courses will be updated to reflect the new
regulatory regime under the Bill and will continue for all relevant staff.

The measures currently in place appropriately manage the proper exercise of power under a
delegation.

Immunity from liability

The Committee sought reasons as to why it is appropriate for clause 81 to prevent certain
legal proceedings being brought against the Commonwealth, the Minister, Secretary and
Departmental employees.

Clause 81 of the Bill is a policy continuation of section 37 of the Motor Vehicle Standards
Act. Under section 37 of the Motor Vehicle Standards Act, no action or other proceeding
could lie against the Commonwealth in respect of any loss incurred or any damage suffered
due to reliance on the following factors:

e an identification plate or a used import plate; or

e any test carried out under this Act or the regulations or a determination under this Act;
or

e any express statement, or any statement or action implying, that a road vehicle or a
vehicle component complied with a national standard.

Subclause 81(1) models the exemptions set out section 37 of the Motor Vehicle Standards
Act, but updates these to provide for the modernised regulatory regime that the Bill
introduces. For example, instead of a vehicle’s key compliance information being placed on
an identification plate or used import plate, it will be now entered onto the Registered of
Approved Vehicles — a publically accessible online database. Under clause 16 of the Bill, it is
a contravention to enter a non-compliant road vehicle onto the Register of Approved
Vehicles.

The Department is unable to inspect each of the 1.2 million new vehicles and 30,000 used
vehicles that enter the Australian market each year. The Department relies on approval
holders, in particular type approval holders, to provide evidence that each road vehicle has
conformity of production and is compliant with the national vehicle standards.

The Department has appropriately trained staff that consider and review the evidence
provided, and who are required at all times to act in accordance with the Australian Public
Service Code of Conduct. Nonetheless, it is possible that losses may be incurred because of
reliance on, for example, approvals granted under the Act. This may occur because of fraud
on the part of an approval holder. To make the Minister, the Secretary and Departmental
employees criminally responsible or civilly liable for such loss, where persons involved in
decisions have acted in good faith, would be detrimental and unfair. From an administrative
perspective, this additional legal burden placed on the Department would significantly
increase decision times and could result in the Department being more cautious and
restrictive in relation to the approval of applications. This would be detrimental to not only
consumers and the general public but to the greater automotive industry within Australia.
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Clause 81 of the Bill does not prevent proceedings being brought against the listed persons if
the listed persons did not act in good faith. The question of whether a person did or did not
act in good faith is subject to judicial determination — likely to be decided in a preliminary
stage of any proceeding. Clause 81 in the Bill prevents frivolous claims being brought against
the Minister, Secretary and Departmental employees.

Review Rights

The Committee has raised concerns as to why the Bill does not set out which decisions will
be subject to merits review before the Administrative Appeal Tribunal (AAT). The decision
points in the legislation are contained in the Rules, therefore it is practical that the Rules also
set out which decisions will be subject to merits review.

The Bill allows the Rules to set out which decisions can be subject to merit review, but does
not require that decisions must be subject to merit review. This drafting ensures that when the
Rules are made there are no foregone conclusions about the suitability of a decision for
merits review. Instead, the drafting provides the Minister with the scope to consider the
suitability of each decision point for merits review, taking into account the unique
circumstances and requirements of the matter. This allows for a more nuanced and considered
approach to merits review.

The Committee may wish to note that the draft Rules provide extensive rights to merit review
by the AAT (see clause 219).

For the Committee’s reference, the Exposure Draft of the Road Vehicle Standards Rules is
available on the Department’s website:
https://infrastructure.gov.au/vehicles/mv_standards_act/files/RVS_Rules 2017.pdf
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Attachment B
Response to Senate Standing Committee for Scrutiny of Bills:
Road Vehicle Standards Charges (Imposition — Customs) Bill 2018
Road Vehicle Standards Charges (Imposition — Excise) Bill 2018
Road Vehicle Standards Charges Imposition (Imposition — General) Bill 2018

Charges in delegated legislation

The Committee has raised concerns as to why there are no limits on the specific charges in
each of the three charging Bills. Additionally, the Committee seeks advice on whether the
method of calculation of these charges and/or a maximum charge could be specifically
included in each Bill.

Specifying the amount of a charge or the method for calculating the amount of a charge in
regulations, as opposed to the Bill itself, ensures that there is appropriate flexibility to change
the amount of a charge or the method for calculating the amount of a charge over time. This
helps to avoid over or under recovery and will eliminate the need to amend primary
legislation as cost recovery arrangements evolve because the efficiency of administering the
new scheme improves.

The types of costs that the Charging Bill(s) will be used to recover are matters such as
development of the national vehicle standards, a comprehensive compliance and enforcement
system, and the establishment and maintenance of the regulatory framework for recalls.
These are central activities for the Government to undertake to ensure the objectives of the
Bill are being met and go to the core of a safe, secure, and environmentally friendly vehicle
fleet.

These activities are dynamic rather than predictable in nature, reflecting the complexity and
rapid change in the vehicle industry. For example, the issuing of a recall notice may occur on
an urgent basis and can an affect wide range of approval holders. In such circumstances, the
Department needs to be able to fund an adequate response, requiring cost recovery measures
to be developed quickly and responsively. This is most effectively implemented by having
charging points and amounts in legislative instruments, rather than being prescriptive in the
Charging Bills. In such a circumstance, the charge would still need to be consistent with the
Government’s Cost Recovery Guidelines. The charge would be subject to Parliamentary
scrutiny through the disallowance process.

As part of the Department of Infrastructure, Regional Development and Cities consultation
process, a Draft Cost Recovery Implementation Statement (CRIS) has been released and
submissions sought from industry stakeholders and the general public. The outcomes of this
consultation process will inform the government's final decision on the fees and charges to
apply under the proposed Road Vehicle Standards Bill. The amount of the charge imposed
would reflect the overall costs of the activity being recovered and be set at a level that is
designed to recover no more than the estimated cost of regulating the type of application.

Regulations must be tabled in both Houses of the Parliament, and are subject to motions of
disallowance and scrutiny by the Senate Standing Committee on Regulations and Ordinances.
This Parliamentary scrutiny provides another safeguard against over-recovery through the
imposition of excessive charges. This provides a high degree of accountability and



transparency to stakeholders, such that the need to include a maximum charge in the bills is
reduced.

The Department has undertaken to review the charging points made under future regulations
twelve months after their commencement. The Department is also required, at a minimum, to
conduct a periodic review of all existing and potential charging activities within its portfolio
at least every five years. The review is to be in accordance with the published schedule of
portfolio charging reviews updated by the Finance Minister from time to time, in consultation
with the responsible Minister. The portfolio charging review report must be submitted to the
responsible Minister, and a copy must be provided to the Finance Minister.

For these reasons, the Government does not believe a method of calculation to these charges
and/or a maximum charge can be specifically included in each Bill.









Minister for Revenue and Financial Services
Minister for Women
Minister Assisting the Prime Minister for the Public Service
The Hon Kelly O'Dwyer MP

Senator the Hon Helen Polley (Chair)
Senate Scrutiny of Bills Committee
Suite 1.111

Parliament House

CANBERRA ACT 2600

A representative of the Senate Scrutiny of Bills Committee wrote to my office on 8 and
15 February 2018 requesting a response from me in relation to the Scrutiny of Bills
Committee reports tabled in its Alert Digests Nos.1 and 2 of 201/8. The Committee has
sought information concerning Treasury Laws Amendment (Enhancing Whistleblower
Protections) Bill 2017, Treasury Laws Amendment (2018 Measures No. 1) Bill 2018
and the Treasury Laws Amendment (Black Economy Taskforce Measures No. 1)

Bill 2018.

The Committee inquired whether there may be any circumstances in which it is possible
that taxpayers and other persons will be adversely affected by certain provisions within

these Bills. Accordingly, the Government’s response to the Committee’s concerns is set
out below.

Treasury Laws Amendment (Enhancing Whistleblower Protections) Bill 2017

Disclosure of confidential information

The Treasury Laws Amendment (Enhancing Whistleblower Protections) Bill 2017
creates tax law offences and broadens and clarifies the corporate offences of
victimisation of whistleblowers and disclosure of information likely to reveal the
identity of a whistleblower (“confidentiality offence”). The Bill also amends the
Corporations Act 2001 (Corporations Act) by creating civil penalty contraventions, in
addition to these criminal offences.

The Bill expands the defence available to the existing corporate confidentiality offence
by allowing the disclosure of information which is reasonably necessary for the
purposes of investigating the reported misconduct. A similar tax law defence is created
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by the Bill. The Committee has requested information about these defences and the
evidential burden of proof that applies to them.

The proposed provisions support the policy of protecting whistleblowers from
victimisation or other detriment, including where a person’s identity is revealed as a
whistleblower. However, the expanded corporate and tax law defence is intended to
ensure entities are not inhibited from properly investigating internal disclosures of
misconduct because of the risk that communications relating to the investigation could
include information likely to lead to the identification of a whistleblower. The entity
may use the defence where it does not identify the whistleblower by name and takes
reasonable steps to reduce the risk of the whistleblower’s identity being deduced from
the information disclosed.

In consulting with regulatory agencies, it became clear that entities in some cases
declined to investigate a whistleblower’s disclosure to avoid committing an offence.
This is because the current corporate law prohibits sharing of not only the
whistleblower’s identity, but also the information about the underlying actual or
potential contravention/s of law reported by the whistleblower, irrespective of whether
that information would reveal their identity or not.

The Bill addresses this problem by balancing the need to protect a whistleblower’s
identity with the need to allow an entity to investigate and remedy contraventions,
provided it takes all reasonable steps to avoid inadvertently revealing the
whistleblower’s identity.

The expanded corporate defence recognises the necessity of revealing particular
information to undertake an investigation, and that the reasonableness of steps taken to
reduce the risk of disclosing a whistleblower’s identity will depend on circumstances
particular to the entity. These are matters peculiarly within the defendant entity’s
knowledge, and not available to the prosecution. For this reason, it is appropriate that
the defendant entity bear the burden of adducing evidence about these matters to make
out the defence and that this be implemented as an offence-specific defence rather than
as an additional element of the offence.

New section 1317AAE of the Corporations Act adapts existing section 1317AE and
reflects equivalent sections in the Banking Act 1959, Insurance Act 1973, Life Insurance
Act 1995 and Superannuation Industry (Supervision) Act 1993.

New section 14ZZW of the Taxation Administration Act 1953 mirrors Corporations Act
section 1317AAE.

Whistleblowing policies

The Bill imposes an obligation on larger companies to have a corporate whistleblowing
policy to protect whistleblowers. The Australian Securities and Investments
Commission (ASIC) may, by legislative instrument, make an order relieving specified
regulated entities or classes of regulated entities from this obligation or from particular
aspects of this obligation. The Committee has requested information about the
appropriateness of ASIC being given such a class order power.




One of the key policy aims of the Bill is to encourage greater self-regulation by large
companies and more whistleblowing within regulated entities, including through
internally promoting whistleblowing protection.

This is achieved by requiring certain companies to have appropriate whistleblowing
policies and the associated systems and procedures to facilitate, investigate, monitor and
act on disclosures as well as monitoring internal responses to ensure whistleblowers are
not victimised and that their identity is not revealed.

The requirement to have whistleblowing policies is confined to large and public listed
entities to ensure the cost impact and compliance burden is minimised. It utilises the
existing small proprietary company definition in section 45A of the Corporations Act,
which is a fact based test based upon things such as staffing levels, asset value or
turnover, as the dividing line between those entities that are not required to have a
policy and those that are.

ASIC’s class order power may be exercised to reduce the compliance burden on small
companies in appropriate circumstances. These circumstances include where the
compliance burden is too great given the scale of their operations or staffing levels, or
where compliance is unnecessary because of the nature of their businesses. Smaller
companies do not have the same economies of scale or resources as larger companies.
For these reasons, the Government considered it appropriate to give ASIC an exemption
power.

Given the range of corporate and business structures, the Bill permits ASIC a class
order power to allow it to make class orders that strike a reasonable balance between
promoting widespread self-regulation and protecting smaller entities from unnecessary
regulation. These considerations will need to be assessed on a case by case basis.
Additional rules or guidance are not appropriate as they may limit the utility of the class
order powers, particularly in respect of unforeseen situations.

Treasury Laws Amendment (2018 Measures No. 1) Bill 2018

Schedule 5 to the Treasury Laws Amendment (2018 Measures No. 1) Bill 2018 requires
purchasers of new residential premises and subdivisions of potential residential land to
make a withholding payment of part of the purchase price on or before the day they first
provide consideration (other than as a deposit) to the supplier.

° Suppliers of property to which a withholding obligation applies are required to
provide a notice to the purchaser informing them of certain matters, including that
the purchaser is required to make a payment.

. To ensure that the obligation does not apply in circumstances that are not
intended, the Commissioner of Taxation is provided with a power to exempt
classes of supplies from the withholding obligation, as well as the notice
requirement.

o More detail is provided on each of these amendments in Appendix A.




Treasury Laws Amendment (Black Economy Taskforce Measures No. 1) Bill 2018

Schedule 1 to the Treasury Laws Amendment (Black Economy Taskforce Measures
No. 1) Bill 2018 creates a number of offences relating to the production, use, possession
and distribution of electronic sales suppression tools.

. The proposed offences are offences of strict liability that can attract maximum
penalties of between 500 and 5,000 penalty units (depending on the offence).

° Offence-specific defences are available to individuals who would otherwise
commit an offence. These defences apply where the otherwise prohibited action in
relation to an electronic sales suppression tool was taken to prevent or deter tax
evasion.

. More detail is provided on each of these amendments in Appendix B.

I hope this information will be of assistance to the Committee.

Yours singerely

Enc




APPENDIX A

TREASURY LAWS AMENDMENT (2018 MEASURES NO. 1) BILL 2018

Reference

Committee’s request

Comments on potential adverse effects from retrospective application

1.147

The Committee seeks the Minister's more detailed
justification as to why it is proposed to allow the
Commissioner of Taxation to determine, by
legislative instrument, that the withholding
obligation does not apply to certain kinds of supply.

As noted in the explanatory memorandum to the Bill, the inclusion of the
power to allow the Commissioner of Taxation to determine, by legislative
instrument, that the withholding obligation under the Bill does not apply to
certain kinds of supply, is to avoid any unintended consequences that may
arise from imposing a withholding obligation. The legislative instrument will
not affect whether GST is payable in relation to the supply.

Broadly, the withholding obligation in the Bill is designed to align with when
GST is attributed on the supply and is therefore payable. The general rule for
this under the GST law provides that, other than when accounting on a cash
basis, that GST payable is attributed to the earliest tax period when either
consideration for the supply is first provided, or the tax period which an
invoice is provided. However, the Commissioner of Taxation may vary this
in certain cases by legislative instrument.

The types of supplies to which the withholding obligation applies are new
residential premises, or subdivisions of potential residential land. These are
types of supplies that in all cases will be governed by State or Territory
(State) laws regulating property and land releases. In some cases, this makes
the relevant State the supplier of the new residential premises. As State
governments may change these laws and policies over time, it is appropriate
that there is some flexibility in the legislation so that the withholding
obligation does not apply inappropriately as these rules change.




Reference

Committee’s request

Comments on potential adverse effects from retrospective application

An example of such a scheme is the ACT Land Rent Scheme, where a Land
Rent Release is granted by a government entity over vacant land for 99 years.
An annual land rent amount is calculated on the unimproved value of the ]and
at a particular percentage. A lessee under a Land Rent Lease is required to
construct a house on the land within two years of the lease being granted. A
New Tax System (Goods and Services Tax) (Particular Attribution Rules
Where Total Consideration Not Known) Determination (No. 1) 2000 applies
to these supplies, and requires that the supplier attribute GST on each
instalment, rather than the tax period in which consideration is first provided.
Application of a withholding obligation which would require the whole of the
GST payable on the supply across a 99 year lease (where the payment
amount may vary) would produce an inappropriate outcome. Therefore it is
appropriate to allow the Commissioner of Taxation a broad power to exempt
certain classes of supplies.

The determination in each case will also be a legislative instrument, which
will be subject to disallowance under section 42 of the Legislation Act 2003,
so Parliament will be involved in determining whether exemption from the
withholding obligation for the class of supply is appropriate.




Reference

Cominittee’s request

Comments on potential adverse effects from retrospective application

1.148

The Committee also seeks the Minister’s advice as
to the appropriateness of amending the Bill to insert
(at least high-level) guidance concerning the
making of a determination under proposed
subsection 14-250(3).

For the reasons I have set out in my earlier response, I do not think that it is
necessary to limit or provide additional legislative guidance about the
circumstances in which a legislative instrument can be made.

The purpose of the power is to deal with unintended consequences of the
application of a withholding obligation, which may arise from a number of
sources and will be highly-specific to the circumstances of the supply, such
as whether:

° there are relevant State laws which affect the supply;

° the Commissioner of Taxation has made specific attribution rules to
deal with the supply; or

° there are contracts of sale that set out that consideration is to be
provided other than as a lump sum cash payment (such as where it is
provided as non-monetary consideration, or there are a significant
number of instalment payments) and it would be inappropriate to apply
the withholding obligation in those circumstances.

These instruments are subject to disallowance, so Parliament will have the
opportunity to determine whether it is appropriate that the type of supply is
excluded.

Given the reasons why a legislative instrument will be made will be highly-
specific to the circumstances of the supply, it is appropriate that the
Commissioner of Taxation exercise the power to exempt certain classes of
supply in line with this purpose.




APPENDIX B

TREASURY LAWS AMENDMENT (BLACK ECONOMY TASKFORCE MEASURES NO. 1) BILL 2018

Paragraph

Committee’s request

Response

1.177

A more detailed justification for the application of
strict liability to offences attracting penalties of
between 500 and 5,000 penalty units.

As noted in the explanatory memorandum to the Bill, the application of strict
liability to the proposed offences is justified on the basis that, with the
exception of the activities covered by the applicable defences, electronic
sales suppression tools can only be used to facilitate systematic fraud and tax
evasion.

Given that there is no legitimate use of an electronic sales suppression tool, it
is the Government’s view that the physical elements of the proposed offences
provide the appropriate basis for determining when a person has committed
an offence. That is, the fact of production, distribution, use or possession of
an electronic sales suppression tool is of itself unable to be justified (other
than in the circumstances covered by the applicable defences).

I also note the Committee raised specific concerns about the potential for the
proposed offence for possession to apply in circumstances of ‘inadvertent’
possession of an electronic sales suppression tool.

In developing the proposed offence for possession, careful consideration was
given to this issue and it was determined that the general defence for honest
mistake of fact provided appropriate protection to persons who unwittingly
came into possession of such a tool, as well as in respect of the other actions
covered by the proposed offences (the availability of this defence is noted at
paragraphs 1.52, 1.66 and 1.76 of the explanatory memorandum). As such, if
a person inadvertently acquired an electronic sales suppression tool but
genuinely believed that it did not have that function, the person would not
commit an offence.




Paragraph

Committee’s request

Response

With respect to the amount of the proposed penalties, these amounts have
been specifically set to send the strongest possible signal, short of
imprisonment, that appropriately reflects the severity of the behaviour related
to systematic fraud and evasion.

In the case of the maximum penalty for production and supply related
offences of 5,000 penalty units, the upper limit reflects that the activity
related to the offence can involve systematic and commercial scale
operations that are specifically designed to profit from the facilitation of
fraud and tax evasion. The maximum amount of the penalty is appropriate
given the magnitude of the revenue at risk from the commercial manufacture
and distribution of electronic sales suppression software.

The maximum penalties for the proposed offences for use and possession
have been intentionally scaled down. This reflects that those offences do not
apply to wholesale production and distribution but nevertheless involve
actions in respect of tools that have no legitimate function.

In setting the amounts of these penalties, specific regard was also had to the
principle articulated at Chapter 3.1.2 in the Guide fo Framing
Commonwealth Offences that there should be consistent penalties for existing
offences of a similar kind or of a similar seriousness. As noted by the
Committee, the proposed penalties are comparable to those that apply in
respect of similar prohibited behaviours, such as the penalties for the
promoters of tax exploitation schemes and breaches of certain directors’
duties. It is the Government’s view that the settings for the proposed
penalties are appropriate and necessary to maintain a consistent message that
schemes and tools that are specifically designed to promote or facilitate
systematic fraud and tax evasion are unacceptable.
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Paragraph

Committee’s request

Response

1.184

A more detailed justification for making the question
of whether a person is acting to prevent or deter tax
evasion, or to enforce a taxation law, an offence-
specific defence.

As the Committee notes, the statement in the explanatory memorandum to
the Bill about a defendant being ‘best placed’ to raise evidence about a matter
does not equate to an explanation about the matter being ‘peculiarly’ within
their knowledge.

In many cases, a person will not only be best placed to raise evidence, but
will also be able to provide information about their purpose for undertaking
otherwise prohibited actions in respect of an electronic sales suppression tool
that is peculiarly within their knowledge. This is because the purpose for
which many actions that a person may take in respect of an electronic sales
suppression tool will only be able to be identified after the intended purpose
has been fulfilled. It will therefore be extremely difficult for the prosecution
to establish the intended purpose that an individual had in respect of a
particular action that they took, whereas it will be comparatively simple for
the person to lead evidence about the reasons for which the action was
undertaken. For example, it will be relatively easy for a person who develops
an electronic sales suppression tool for research rather than commercial
purposes to evidence the way in which they intended their research to be
used.

While it is recognised that similar issues are unlikely to apply in respect of
law enforcement officers carrying out their duties, it is expected that there
will also be no ambiguity about whether a defence is applicable in such
cases.

Requiring an accused to raise evidence about the purpose for which they took
the otherwise prohibited action in respect of an electronic sales suppression
tool also makes clear the expectation that persons must exercise extreme care
and diligence in taking otherwise prohibited actions in respect of such tools.
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Paragraph

Committee’s request

Response

1.185

Advice as to the appropriateness of amending the
Bill to provide that whether a person is acting to
prevent or deter tax evasion, or enforce a taxation
law, to be an element of the proposed offences
(rather than an offence-specific defence).

While I do not consider that incorporating the relevant matters as an element
of the proposed offences would be unequivocally inappropriate, based on the
above reasons, it is my view that the current approach that utilises an
offence-specific defence is the most appropriate course of action.
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