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PRINCIPLES OF THE COMMITTER

{(Adopted 1932: Amended 1979)

The Committee scrutinises delegated legislation w ensure:

@)
(b)

(¢

o)

that itis in accordanee with the statute;
that it does not trespass unduly on personal rights and liberties;
that it does not unduly make the rights and liberties of citizens dependent

upon administrative decisions which are not subject © review of their
merits by 2 judicial or other independent tibunal; and

that it does not contain matter mowe appropriate for parliamentary
enactment.



CHAPTER 1

OVERVIEW AND STATISTICS
ULY 1989 — JUNE 1990

Introduction

L1 The Senate Standing Committee on Regulations and Ordinances was
established in 1932 and, apart from certain committees dealing with internal
parfiamentary matters, is the ofdest Senate committee. Its functions, which are set
out in the Standing Orders, are generally 1o scrutinise all disallowable instruments
of delegaed legisiation to ensare their compliance with non-partisan principles of
personal rights and parliamentary propriety.

1.2 The Committee has members, with a government Chairman and a
non-government  Deputy Chairman, The Committee s a technical legislative
serutiny commitice, operating in a non-partisan fashion. }t does not examine the
policy merits of detegated legislation. In particular, it avoids party political issues,
The success of the Committee in applying its fegal and parkiamentary principles to
delegated legislation is such that in the abmost six decades of its operation the
Senate has never refused to support a rec encation of' the C i that an
instrument should be dissllowed because & Minister would not amend it,

1.3 The general requirements of personal rights and parliamentary proprieties
under which the Committee operates me refined by the Standing Orders into four
principles. These principles, which appear at the start of this and every other
Report of the Committee, are 1o ensare that delegated legisiation —

{a) is in accordance with the statute;

(b} does not tiespass unduly on personal rights and liberties;

(¢) does not unduly make the rights and liberties of citizens dependent
upon administrative decisions which are not subject to review of
their merits by a judicial or other independent tribunat; and

(d) does not contin matler more  sppropriate for  pi
enactment,

amentiny



1.4 ‘The continuity and the adapuability of the piinciples under which the
Committee operates are illustrated by the fact thar thuse principles have been
changed ooly once since 1932, s was it 1979, as @ response 0 the establishment
of the Adminisirative Appeals Tribunal, the flrst C h tribunal dest i
to review the merits of a comprehensive range of administeative decisions,

Membership Changes

LS On 1 March 1960 Senator John Stone yesigned from the Senate. On 8 May
1990 Senator Bob Collins, the Chairmin, was discharged fiom the Committee after
being appointed 1o the Ministry, On 11 May 1990 Senator John Faulkner wis
discharged and Senators Mal Colston, Bill O'Chiee and Olive Zakhaiov appoinied.
On 14 May 1990 the Committee elected Senator Cofston as Chaivinan.

Independent legal adviser

1.6 Since 1945 the Committee
The present fegal adviser is bmeritus Professor Dou Whalan of the Law Faculty
of the Austialian National Univeisity, who has held that position since 1982, The
fegal adviser prepares @ report on each of the more than 1000 instrements
examined by the Committee each year, autends meetings when the Committee feels
that his advice is reyuired and prepares legal papers on aspects of delegated
fegislation

15 been advised by

n independent legat advi

Commiittee staff’

L7 The Committee seesetiing, Jihe the other fegishiive scrutiny committee, the
Standing Committee for the Scrutiny of Bills, has & smaller staff than other Senate
committees engaged in continuous review of an activity of the eaecutive branch. At
present the secietaiat is a Secretary, a tesemch officer, a clerieal officer and a
typist.

1.8 The Commuttee appres
ieporting period.

ates the efforts of (he above staff dwing the

Statistics

1.9 During the year the Commitge maintained @ high level ot activity, even
though this was the first reporting penod during which responsibulity for
A.CT. ordinances, regulations and other instruments, previously serutinised by the
Commitee, became  the  jesponsibility  of the new  ACT. legistatuie  and
government. The Committee mec i dimes, during which 1€ considered 41 reports
from the legal adviser in respeet of 1,258 s ale mstiuments ot delegated
legislapon. he degal adviser attended @ number of meetings and gave oral advice,

[



1,10 The C i ined the ing instruments, set out below by type
and number,

TABLE
Statutory Rules 411
Public Service and Defence Determinations 373
Civil Aviation Orders 178
Education instruments 58
Primary Industries and Energy instruments 51
Heaith and Community Services instruments a8
Superannuation instruments 34
Tervitory instruments 27
Miscelancous instruments (details of which are in 88

Appendix 1)

Ministerial Undertakings

.10 During the year the Committee received 47 undertakings from Ministers and
others to amend legislation or (o take other action to meet its concerns, Details of
these undertakings are in Chapter 3.

Other activities of the Committee

1,12 On 31 May 1990 1the Committee tabled its Eighiy-Sixvih Report, 2 Report on
the work of the Comumittee on the previous reporting period, | July 1988 to 30
June 1989, As with other Annual Reports of the Committee, the Report
summarised the activities of the Commitiee, its goals and role and described in
detail the application of its principles to individual instruments.

1.13 AL the conclusion of each sittings the Chair makes 2 major statement to the
Senate on the work of the Commiltee during that Sittings. Such statements were
made by Senator Bob Colliny on 21 December 1989 and by Senator Mal Colson
on 31 May 1990 (See Chapter 2),

114 Whenever the Committee gives notice of § ion to move for disall e
of an i of delegated legislation it reports 10 the Senate on the concerns it
has with the instrument, incorporating in Huansard a summary of its possible
defects. Similarly, when the Committee completes its serutiny of such instruments
it incorporates its correspondence in Hansard,




1.15 On 24 October 1989 Senator Collins tabled the Report, Transeript of
Proceedings and Conference Papers of the Second Conference of Australian
Delegated Legislation Ce i hosted by the Committee in Parliament House,
Canberra, from 25-28 April 1989 (sce Chapter 6).

116 A detegation from the Committee ateended the Third Commonwealth
Conference on Del 4 Legi held at ini from 20-23 N I
1989 (see Chapier 7).

117 At the invitation of the Regulations Review Committee of the New Zealand
Parliament the Commitiee commented on the New Zealand Stawtory Publications
Bill 1989, which included several innovative provisions (see Chapter 8).

L18 At the invitation of the Administrative Review Council the Committee
commented on the Terms of Reference of a major ARC project on Rule Making
(see Chapter 9).



CHAPTER 2

ISSUES AND ROLES

21 A the end of sittings during the veporting year the Chair reported o the
Senate on the work of the Commitiee. The following me extracts Nom those
statements.

Senator Colling, 21 December 1989, Senate Weekly Hansard p.4979.

2.2 “The wark of the Committee over the past sittings has been characterised by
the condinuing large aumbers of instruments of delegated legiskuion which have
come before the Committee o serutiny.

2.3 *The volume and variety of these insttuments illustrates the central position
of delegated legislation in the administration of progiams by the Executive. 1t is
clear that these programs are able to operate only through the capacity of the
Executive 10 make laws. 10 fill oot details and mahe frequent changes, often
technical in natwe, to administrative requirements and procedures, These Executive
faws, of course, may be made only through the direet and express authority and
permission of the Parliament eapressed in a paient Act which confers such power,

2.4 “Such delegated legislation, however, is not made by the faxecutive without
supervision o1 contiol by the Parliament, The Committee acts on behalf of the
Senate to scrutinide each of these instruments o enswe compliance with ats
principles of personal tights and paliamentary propiiety. The results of the
Committee’s sermtiny witl be discussed in detil later in this statement, but in the
meantime honourable Senators are reminded thit these principles were adopted
with the concurience of the Senate. Lach of the instruments serutinised by the
Commitiee is subject to the di sanction of the Sunate thiough the requirements
of tabling and possible disallowance, Theie is thus not only a suuctural link
between each parent or enabling Act and every mstrument of detegated legistation
made under its authority but a practical supervision of its making and cntents
The Commutgee acts on hebalf of the Senate not as a delegate vested with tonmal
power, as poser o disallow remams with the Senate iself, but 1o winn and alert
the Senate to possible action that it may wish (o tahe

25 “Fhe Commitiee deals with Ministers and others who  mahe delegated
legistation wath the Anowledge that 3t Bas yecened the full support of the Senate tot
evely recommendation it has made. Ministers and administiatons e also awine of
this and at iy theretore usually possible 0 1esolve the concerus of the Commuttee
without reference to the Senate iself. Nevertheless the sanction s always present to
concentrate the minds of those with whom the Committee raises its conceins .




26 The Comminee considers each instrument of delegated legistation which
comes before it in the light of the four principles which form what may
conveniently be ealled dts terms of refaence, Lach instiumient which does not
comply with these principles is discussed by the Committee and a letier is written
by the Chairman 1o the Minister yesponsible for the del I egislation with a
request for an explanation of the apparent breach.,

2.7 "During the present sitings the Comminee den st prima facie
defects in 77 out of the 708 instruments which came before it These defeets wie
now discussed under each of the four principles.

(a) Is the delepated legislation in accordance with the statute?

28 “This principle direetly concerns  parliamentary  propriety and
therelore an srea where the Committee is particulisly vigilaint to ensure that th
propriety is protected. The Commitiee’s concetns here ielate not only 1o whether a
particular instroment of delegated legislation is within the powers granted 1o the
executive by the provisions of the parent Act, but whether all legal, proceduwal and
other formalities are correct. The Connnittee expressed concern about the following
aspeets of different instruments.

29 “Several insttuments were so deficient in presentation that it was not
possible to derermine whether they bad actually been made. The Commnttee ashed
for conflirmation that this fundamental requirement had been satisfied. In another
ease the Committee was furnished with an ansigned instrument.

2,10 "Other inshhuments were deficient in citation references to parent A
other Acts and 10 other delegated legslation, One determinmtion had it
references in ity heading am) Bis epaciing wonds 10 the enabling provision of its
parent Act. As the reference in the heading was incorrect and the reference in the
body of the instrument itsell was corsect, the instiument was valid i
Committee is careful to chech references in delegated Jegislation 10 enabling
provisions. While an incorreet reference may not be fatal o the validity of the
instrument the Committee regards these as a breach of parlamentary propriety. In
a stmilin case the Eaplanatory Memorandom cited boh the parent Act and the
principal regulations incorrectly. In another case two separite but ielated Statutory
Rules cach referred twice in their Faplanatory Statement o a particuln Aay, once
correctly and once inconectly. The Explnatory Statement for a fresh set of
regulations made to repeat the substance of previous seguldtions consequent upon
the repeal and replacement of an Act cited those previous regulations inconectly,

211 *The Committee sermtinised two determiinations inworrectly numbered by
reference to the awmber of an earlier instroment. The Committee eapects care in
the production of instiuments and  the  Eaplmatory Statements whieh  the
Committee  msists  should  accompany  them. Anyllng ess iy 4 bieach of
parliamentasy  propriety. The Committee normally does not write to Ministers
about minor typographical ervors, unless it has other concetn with the instiument,



but it does raise more obvious enors, Thus the Commitiee wrote to- the Minister
Explanatory  Statement which  twice aeferved  to “Torres  Straight
. Another Explanatory Statement refereed o Pirts of the parent Act by
reference to arabic instead of roman numerals and omitted several Parts, This was
aised by the Committee in the comtext of other concerns with the Eaplanatory
Statement. The Committee did not expressly write 1o the Minister, however, even
where the same misprint appeared 14 times in sis pages.

2,12 “lncorporation in instruments of matesial
presents problems of validity. Under s. 49A of the
drafting technique is genecally only valid whel
or rules under an Act) incorporate the prov
several i e the o i qm.;(lmu:d instruments which purported to
effect such The C is concerned not er\.Iy that an
instrument shonld be valid under its parent Act, but also that it is valid under
every other Act.

amended fiom time o time™

s Interpretation Act 1901 this
(defined as fati

ions of other regulations, There were

213 A parent Act or other Aet may require special conditons to e met before
delegated  legislation can be vulidly made. The Committee questioned  several
instruments in which this requirement was not merely not recited in the enacting
words of the instrument itsell, but was not mentioned in the hxplanatory
Statement. Such recital may no affeet validity but its lack in appropriate cases is
regarded as a hieach of pifiamentary propriety.

2,14 “One instrument was questioned by the Committee for possible invalidity
due to uncertinty, ‘The instroment required certain public officials o act “in
accordance with policies of the Commonwealth™, 1Uis a breach of (he first principle
of the Committee, as well econd principle,. if the provisions of an instrument
are so uncertain as (o make compliance difficult.

215 “The Acts Interpretation Act provides that regulations, defined broadly o
include most disallowable instruments, may net operate retrospectively where such
operation would prejudice the rights or impose fiabifities an any peison other than
the Commonwealth. The Committee has questioned & number of instruments. on
this ground, including two where possible prejudicial retrospectivity of ane disy was
involved,

216 “In another case the heading of an instrument advised a pwpose for an
rument which appeared unrelated to its sut The € not milly
qQuestions such cases of apparent internal inconsistency.

217 “One instrument purpoited to substitute some of its provisions “in licu of”
carlier provisions. The Cammittee vaised the question whether this was ntended 1o
repeal the ealier provisions,

218 *The Committee also wrole to the Minister where loose-teaf amendment
pages did not appear (o follow on from each other.



(b} Does the delepated legistation teespass unduly oo personal rights
and liberties?

219 “This is another mea where the Committee is particularly vigitant, The
Committee sed concesns about instruments wihich might offend  against i
ond principle for the fallowing veasons,

220 ™The Commitiee questioned a provision that effectively prevented a person
from challenging earfier evidence which may be used againse thae person in fater
proceedings, The Commitiee believes that delegated legislation should not deprive a
person of the Tundamemal right to test evidence which may be addeced in
proceedings o which they are o pa

221 "One insttument appeared to permit the Austial
details of convictions 'md reports of vatjous investigations, some involving criminal
offences, without any safeguards relating 1o the privacy of individuals concerned.
The Committee considers thar the right (o priviicy from inappropriate inteusions
through executive  law-making s 2 fundamental liberty,  Similavly, another
instrument seemed 10 aflow Tefecom to refease peisonad decails of its willions of
subseribers without adequate safeguards,

an Federal Police o release

222 “Another basic personal liberty is protection from entry by publie officials
upon private or business piemises  without proper  authorisation.  Delegated
istation may provide for entry upon premises by inspectors or other similar
als in the couse of administering a program or scheme, The Commitiee in
such cases, however, insists that the warrant or other authority is drafted so that
protection is ;_J\u\ appropriate  to  the circumstances.  Thus  the
Commitiee questioned a provision that a seach warrant “may™ be i a particutar
presciibed form, rather than “shall” be in that Tonm. Warrants should also
preferably be issued by judges or at least stipendiary miagistrates, rather than by
justices of the peace; and entry shoukd be restiicted to “teasonable™ times between
particular dates.

2.23 A conviction (or an offence is o serious matter and the Commttee ensures
personal rights e potected  in ion 1o offence procedures, Thus  the
Committee questioned a provision under which a fine for hreach of a provision
could be pard by post, as an alternative 0 attending court where a higher line
could be imposed. The Comumittee was concerned that the votice sent out o
offenders did not point out that payment by post would not only discharge liafity
but that no offence would be recorded as having been committed

224 “Delegated legislaton may also authorse ofticialy 10 gihve doections
individuals 01 to fequite production of documents In several tases the Committee
wits concerned thau these be limited 10 reasonable directions o 1equirements




225 “The Committee wis concerned at two instruments which provided for strict
liability offences. The Comumitice always questions such provisions and aceepts
Justifications for them only in the most exceptional circumstances,

226 “Another aren of immediate concern to the Commitwe is the right to
practise a livelihood, A possible abrupt curtailment of existing rights to enter into
certain types of contract affecting this vight was questioned by the Committee.

227 *The Committee noted four instraments where forms which previously had
been preseribed and which were thereby subject to tabling and disallowance wete
1emoved from the serutiny of Parliament. In such cases the Committee iy
concerned that the new forms should as far as possible be approved by the Minister
rather than by a public official, that the power to delegate approval of the forms
should be limited, and that the instrument itself should set criteria for the contents
of the forms, The public bas a right to expect that mandatory forms are cither
directly subject to the seruting of Parliament or are made under close limits. which
are themselves subjeet to serutiny, Stmitarly the public has a right to expeet that as
many instruments as possible are not only subject to tabling and disallowance but
are subject to the full requirements of the Statutory Rules Publication Act 14903,
and this matter was raised with the Minister in respect of two instruments,

228 “The Committee believes that the public has a right to eapeet standards of
drafting, presentation and access in delegation legislation which are no less than
such standards applicable to Acts, This will be elaborate in this In
1espect of these aspects, the Committee noted that 20 Explanatory Statements were
sufficiently deficient 10 warrant comment, some in vespeet of more than one
instrument. In addition, five separate types of instrument had no numbering or
citation. Some of the deficiencies in Explanatory Statements were failwe to
mengion that an anendment was being made (o implement an undertaking given by
a Minister 10 the Commiltee, confusing or no advice for the reasons the instrument
was made, including no reasons for fees which were doubled and for exemptions
from fees, and a corect heading whose contents related to another insttument.

229 “The Committee was concerned in respect of seven instruments which ¢ither
directly incorporated other documents or which referied to them in such a way
that it was necessary to consult them to undeistand  the instrument, The
Committee’s concerns in these cases are that the public have convenient access to
the documents,

(c

Does the delegated legislation unduly make lhc rights and liberties
of citizens dependemt upon inistrative s which are not
subject to review of their metits by a judicial or other independent

tribunal?

230 “This principle is partly a coollary of the Committee’s concern with
personal rights and fiberties. Delegated legislation scrutinised by the Committee
may geant discietions to Ministers, public officials or others to make decisions



Commiittee examines all such cases 10 decide whether it is appropr
discretions should  be subject 1o external review of their meits by the
Administrative Appeals ‘Tribunal,

2.31 “During the present sittings the Commitiee raised concerns in respeet of 21
instruments which granted discretions to the exeeutive with no appiment right of

review cither on the face of the document ar expliined in the Hxy y
Statement.

2,32 "Some of these diseretions were (o exempt persons Irom the payment of fees
or charges, athers were o determine allowanees, to deem standards (o be satisfied
and to remove names from & ILEIS(L'I. i S(N"‘.’ cases this discietion was vested in
the Minister, in another with the Cc i of the Australian Federal Police,
with the secretary of the depatment, or with a statutory Council o1 statutory
officer,

2.33  “In some cases the Commitiee was s
exempt for a brief period only, for safety ons. In another it was satisfied that
the diseretion related to the atlocation of finite resowces, in a sitation which the
Administrative Review Council had accepted was. not appropriate for review.

atisticd by advice that a power was 0

2,34 “The Commiltee fooked closely at several instruments which nat only did
not provide for external 1eview, but which apparently permited delegation of the
exercise of the discretion, Where there no vight of 1eview of a diseretion the
Committee expected 1o detiled eriteria o limit and contiol its exercise.
Similarly, in several cases where a pavent Act provided foi external review the
Committee considered that 1eview of diseretions stiould abo be provided for
delegated legislation made under that Act. The Committee wrote to Ministers
during the sittings confirming its Jong-established attitude that internal revie
acceplable only in exceptional circumstances,

2.35 “Finally, the Committee wrote to Ministeis in iespect of Laplanatory
Statements which did not advise that rights of review of discietions the
instrument were available elsewhere, either thiough the pavent Act, anather Act or
the principal regulations.

() Does the defegated fegistation contain mratter more appropiiate for
parliamentary enactment?

ciple is the most subjective of the eritenia in tespeet of which the
Committee  scrutinises delegated  legislation.  During  the  present sittings the
Committee questioned several ingtruments on tis ground

2,37 “The Sex Discrimination (Operation of Legislation) Regulations, Statutory
Rules 1989 No. 204, prolonged the exi of certain legisl which would
otherwise Discrimingtion Act 1984 by a fusther 12-month

10



periad, to bring the otal period of such exempions, all effected by regulation, to
six years, ‘The Commitlee noted advice in the Explanatory Statement that the
government will cousider amerndment ur the parent Act and repeated is views,
given on previous extensions of p by regulation, that legisk would be
approprinte, The Conunittee suggested that an :mlending Bin almu)d be introduced
before the present regulations expiied.

238 "An analysis of the instromeats serutinised by the Commitee this sittings
emphasises the continaing tread whereby only a minarity of instraments are pait
of the Swtutory Rules series. As with the previows. sittings less than o third of
instrunments are made @ Statutory Rutes, which include all of the protections and
safeguards required by the St 'y Rules Publication Act. A substantial majority
of delegated le refoie, iy made without the discipline of these provisions
and, although subject 10 tabling and possible disallowance in Parliament, lacks other
rcqmrum.ms which ate present in the Statutory Rules and which should be
characteristic of any acceptable system of executive legislation,

239 “Statutory Rules mainly consist of Regulations by the Governor-General,
although  there wre a few other categories, such as Rules of the various
Commonwealth Courts, which e made by the judges of those Courts, The
Statutory Rules provide o compiehensive, unitied and definitve series of all such
instruments made in the course of a calendm year,

‘he citation of each of these iy clear, with @ short, precise title and a
Al sequence, The preamble or enacting words recite the authority under
rument s mide, citing the parent Act or Acts and any other
vefevant provisions such as section 4 of the Acts Interpretation: Act, under whicit
regulations may be made even though the enabling provisions of the pareat Act
have not yet come into effeet. The recital abso eapressty indicates chat the
Governor-General makes the regulations with the advice of the Fed Lxecutive
Council, I the parent Act imposes a condition on the making of regulations such
as prior consultation with an industry group, then the eistenee of this condition is
normally also recited. The Commitiee hid written to the Attorney-General, the
Hon, Lionel Bowen ME, on lhl\ «Ispul of the recitation. The Minister assured the
committee that in all approp es the Statutory Rules would eapressly vecite
that such requirements had been satisfied. The Minister af State who sponsoted the
Regulations is also clearly indicated, with (he date of making.

241 "Other procedural formalities of the Statutory Rufes ate abo included on
cach instrument. The date of notification in the Commonwealth of Austialia
Garette is set out, as i the complete hstory of the Regufations in question, from
the date of fisst making to the most recent amendment,



242 “The body of each of the Statutory Rules is similiarly well presented with a
clear dnfung style lh.u c.mph.lslsu the continuity and unity with the principal

I i Punung and presemation of the Sl.l(utmy
Rules is of a high qualuy and is uniform in lay-out throughout the series. Iiach
yearly series of Statutory Rules is bound in a permanent, hard copy volume,

2.43  “The position of the Committee with respect to the drafting, pluumuon
and access of delegated legislation is quite clear. This is that defegated fegi
should not hu inferior in any of these aspeets © Acts of the Parliament itself,

) (N ion is not legiskiion which js somehow Jusser in status than an
Act, If Parliament has expressly provided in a parest Act for legislative instruments
to be made Ly the executive then the executive should ensiie the same high quality
of these instruments as the Parliament does for Acts.

2,44 “From the point of view of the citizen, rights and duties granted or imposed
by delegated legislation ave no less than those granted or imposed by an Act of
Parliament, Many instruments of delegated legislation, for example, provide for
penalties of fines or imprisonment for breaches of offences created by those
instruments, Other delegated legislation affects the ability of individuals to practise
a livelihood or supervises important areas of economic activity. From the point of
view of the Puliament, delegated legistation is made, and can only be made, by lln.
express authority of an Act. The gxu.uuv:,. when m.mn;, delegated lq,lsl.mon
acting as a surrogate of the Parliament. [ fation which is any w.ly
inferior to Acts is a reflection upon Parliament itsclf.

2,45 *The Committee is pleased to report that the Statutory Rules series generally
satisfies what it believes should be proper standards of drafting, presentation and
access. It is unfortunate, theiefore, that this series is now less than a third of the
instruments of delegated legiskiion coming befoie the Committee. The position
with respect o other instruments is far less satisfactory.

2.46  “The many defects of delepated legistation apart from the Statutory Rules
may be briefly deseribed, A noticeable characteristic here is the great variation in
quality. Some truments, such as the different territorial ordinances and
regulations, are in some ways equal to the Statwtory Rudes. Others can only be
classed as poor in all respects. Such delegated legislation may be categorised as in
no way comparable in presentational aspects to an Act of Parlinment.

247 “The warst instiuments which come before the Commitiee have no
numbering or citation at all, no heading or title apart from a lengthy and complex
preamble and poor quality paper, The drafting of theiv provisions do not indicate
whether the instrument is intended 10 stand alone, W amend another earfier
instrument or to repeal other instruments which appear o deal with similar
matters, Consolidations or reprints are not produced and ADP aspeets are not
addressed. Such defects would be bad enough in one series of delegated legistation.




The difficulties increase, however, when there is a multiplicity of these inferior
series of delegated legislation dispersed throughout the ious departments of
state, government business enterprises and statutory authorities,

248 “The Commiltee concerned where there are paticularly long
defuys in replies (o correspotidence of in the impl ion of underthings given
by Ministers to the i to amend 4 legislation to meet its concerns,
One option here, foreshadowed  previously hy the Committee, is to invite the
responsible officials 1o appear before the Commiltee 1o explain the reasons fm the
defay, During this sittings the Committee invited two Ministers to no
appropiiately senior members of thebr departments to discuss long delays in di
with Committee initiatives,

249 “In one case departmental officers had not prepared a reply for the
consideration of the Minister more than six months after an inquiry fiom the
Committee. This case raised particulnly important questions of personal fiberties
which the Committee achnowledged would require careful  considers ol
possibly liaison with other departments. In its letter o the Minister inviting the
nomination of seuior officials to meet with #t in Paclizment House, however, the
Commiittee pointed out that correspondence fiom the Committee should be dealt
with in departments with a  priority  thar veflects  the  jmportanee of a
communication from a commitiee of the Patliament,

2,50 “In the event departmental officers did not meet the Committee in this case,
Following receipt of the invitation from the Committee o departmental officer
contacted the Chairman, apologised for the delay and asked 1o be excused
autendance if a 1eply was provided at once. The Chaivman agreed to this, subject to
the agreement of the other members

2.51 “The other case involved delay in implementing undertakings given by the
Minister to the Commmittee to amend provisions of delegated legislation seen as
defective by the Committee, There were two undertakings here, both. given on
18 February 1988. The first refated to the provision of photographic identity cards
for persons authotised to enter upan private premises. The second involved a right
of review of the merits of a decision of the Minister that a person possessed
sulficient qualifications 10 practise an occupation under the terms of the defegated
legislation. in question. After a number of reminder letters the Committee was
advised on 8 June 1989 that in respect of one of the matters that the department
was Still giving consideration to the issues, and in respeet of the other the concept
had proved not to-be as simple as originally thought.

2,52 *The Commitiee wrote (o the Minister indicating that i was umtunul that
\hc de.llll\le had been working on these matters for a year and 3
apparent  resoluti The € i invited the Minister Lo nominate  sentor
officials 1o briet it on the work done by the depastment on these matters. bowr
officials, two from the department and two from a pontfolio statutory authority,




then met with the Commitiee in Partiament House, It is believed that this was the
first time the Committee had uwmd deparamental officials (o explain delays in
implementing M

2,53 “I has been, of cowrse, a continuing chinacteristic of the ommittee over
the almost 58 years of its existence that the policy merits of delegated legistation
are not raised. The provisions of a particufar instrument may be subject o political
contove in the community and in the Senate but the Committee restriets its
consideration to issues of technical, fegislative sennting, This has also heen one of
the great suengihs of the Commitee which, combined with its swrictly bipartisan
operation, has resulted in the trust and confidence which the Senate has always
placed in the Committee. 1t is appropriate 1o point out here tha the Senate has
never failed to on a recommendation of the Committee. There can be no higher
tribute to the work of a committee.

2,54 “A corollary of the confidence of the Senate itelfl is the equal trust ol the
ommittee by Ministers.

255 “Thee wre, however, areas ol policy wheie the Committee does raise
concerns and requests advice and explination from exceative law makers. The
policy of an instrument will always be questioned by the Commitee if it infringes
the Commitiee’s  principles relating o personal wights and  parliamenary
proprieties, The Commitiee does not accept that ity cancerns mpy be met by a
reference 10 policy considerations without further elabora lmn. During the present
Sittings, for exampfe, one Minister wrote to the C (1 w0 q

i had raised, that “high government policy” was the u.lson for an appaent
deficiency in the instrument, This was, however, accompanied by additional detaily
addressing the Committee's, concesns. The Commitiee responded 1his it would not
have been satisfied by the sole assertion of government policy, This will, of comse,
be a refevant factor for the Committee to take into account in its defiberations, but
assertions of policy require separate and full justification, The akiernative woukl
reduce the effectiveness ol the Committee,

2,56 “The legal or legislative policy of an insuument is also examined by the
Committee, Delegated legistation may be made only with the express authority of
an Act of Parliament and the Senate is concerned that the high standavds it expects
and requires of Acts are followed by executive faw-makers, In this context, the
Committee’s concerns with the Isterpretation Ordinaace 1989, Tervitory of
Ashimore and Cartier Islands Ordinance No3 of 1989, ielited solely to the
legislative policy of that instrument. The Commitiee wrote to the Mimister expressly
in relnion w considerntions of legislative policy, seehig an explanation of the
policy which led to the form of the Ovdinance. The Minkster for the Arts, Tourism
and Territovies, the fon, Clyde Holding MP, replied o the Committee setting owt
in considaable detail the policy behind the Ordinance,




257 “The Lmnmum does not operate in a vacoum, unselned to other legislative
scrutiny or to other administrative faw bod Ilhuu;_.h for decades the
Committee was the only such body operating in this drea in Austrafia, In recent
years, however, with the establishment of the Scrutiny of Bill: mmittee by the
e, with legislative serutiny Commitiees in the States sand Tervitories and with
alist Commonwealth, and in some cases State, adminisirative law bodies, there
has developed a close network of these organisations which meel 1ogethes 1o
exchange views and discuss miuters of common coneern.

2,58 "This network is not confined to Au The First Commonwealth
Confe ¢ of Delegated Legislation C i held in Parliament House,
Canbeira, was an initiative of the Committee in 1980, The Committee also semt
senior delegations 1o the Second Commonwealth Conference in Ottawa in 1983 and
to the T Commonwealth Conterence in London, held in November this year,
Honourable Senators will recall thar on 7 December 1989 Senator Bishop, Deputy
Chairman of the Committee, gave 2 personal seport W the Senate on that
Conference. Senator Bishop also indicated that the delegation will present a ful)
report to the Senate, including a transeript of the proceedings of the Conference,
when such praceedings become available,

2,59 “Another u.(mplc of the i ional natwre of the network of delegated
legislation committees is a reyuest fiom the Chairman of the Regulations Review
Committee of the touse of Representatives of New Zeatand for comments on
Statutory Publications Bill. Requesty for were also sent 1o the Stae and
Territory deb istati The C i replied with detailed
comment on xhc Bill, adding that the approach from New Zealand was an
cencouraging example of the value of the netwark of members, advisers and saff of
the various commniitiees.

260 “The Committee was abo approached by Professor Cheryl Saunders,
President of the Administrative Review Councll, for s views on the terms of
reference of a Council projeet on rule making. The Administrative Review Council
is a peak organisation establistied to provide advice to govestiment on all aspects of
administrative  review, and s one of the most important constituents of the
Commonwealth administiative faw system. Professor Saundeis indicated in he
feter that the Council attached  gieat importance to - consultation with the
Commitiee during the course of ity project, and that the Council woukd also be
grateful for the opportunity w draw on the expertise of the Committee The
Comitiee betieves thit the confidence showan in the Comnitiee by an organisation
with the reputation and  position of the Administrative Review Counal is not
merely a tribute to the Commitiee, but abo o the Senate itsell, which has always
given support 1o the Commitiee’s operauons.

261 Al the canclusion of (he st sitngs the Commitiee reported how the
ponsitnfity for many of the ordinances, regufations and other instruments mide
in respeet of the ACT has passed w0 the new legisiiture and government of the
territory. It afso reported that the Chairman wrote to the Speaker of the Legistative
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Assembly for the ACT inviting a delegation of members from that legistature to
meet with the Commitiee to discuss technical legislative scrutiny, and offering to
assist the Legislative Assembly should it wish to establish o committee with similar
functions.

Z‘()Z “The Lq,lsl.luv‘. Assembly for the ACT accepted this invitation and sent ¢
ion to a of the C i 10 observe its operation and methods,
The Cummluu, remains willing to assist the tervitorial legislaure, Many of the
ordinances, which are now acls, which were wansferred 0 the contral of the
territory, had been ded the instigation of the ittee to safeguard
personal rights or protect parli y propriety. Ministerial under takings, not yet
implemented when yesponsibility for the fegislation in guestion passed 10 the
territory legislature, bad also been given to amend other provisions. Every
mmnl.md State and territory, with the exception of the very an A(“l‘ Lq,lsl.mvc
bly, has a legistative scrutiny which

B 3
2,63 “The Membes of the Committee thank their colleagues in the Senate for

their support of its bipartisan scrutiny of delegated legislation (o protect pessonal
tiberties and parfiamentary proprieties.”

Senator Colston, 31 May 1990, Senate Weekly Hansard p.1581.

2,64 “The work of the Committee during these sittings has been unus
the gumber of sitting weeks has been much less due to the clections on 24 March
1990. The serutiny which normally takes place over the whole of a normal sittings
has been compressed into four weeks.

al in that

2,65 “The considetable volume of delegated legis! uuu which came before the
Committee in that short time il s its P in - Australian public
administration. Although the fiament did not meet for more than four months,
the parent Acts which authorise the Exccutive and others o make kaiws remained in
operati and defegated legisiation added o Commonwealth faw at a rate
scarcely less than during 2 normai sittings. It may be that the Executive could not
function without delegated legistation, especially where flexibility and technical
detail are elemems of @ paticulnr scheme or a continuing program. Such law
making by the Executive does not oceur in a vacuum. The Regulations and
Ordinances Committee aets as a surrogale of Parliament tw serutinise in minuie
detail evary instrument of delegated legislation to enswre compliance  with
parliamentaty propriety and personal rights,

2.66  “This serutiny is procedurally possible because of the legislative requirement
that all delegated legistation be tabled in both Houses and be liable 1o disallowance,
In practice, however, it is only in the Senae where disallowance ocen Such
extreme action is ravely necessary, however, as a Minis ly unde! o
amend an offending instrument to meet the concerns of the Commitiee o will
explain the provisions of the instrument to its satisfaction. The Senate has never
failed to act on a recommendation of the Committee. This confidence of the Senate

16



in s longest serving commitiee, with the exception of certain domestic commitiees,
is due not 10 any procedural formalities, 1t is because the Committee has emned
this respeet due to the most notable charactel of j1s operations, That is, that it
operates in a non-partisan fashion, with no consideration to party loyalties or 10 the
broad policy merits of individual instruments.

2.67 “This trust of the Senate 35, in tmn, reflecied in the
Committee with Mini A e ication from the C i is
Ministers and administrators ay dealing with only technical Jegislative  seruting
which could not affect the efficiency of any properly conceived adminisuative
scheme...

2,68 “Each instrument which comes before the Commitiee s scrutinised wnder
the four principles which may be called its terms of refetence. When a defect
wmcs to its notice a lcuer sent W the Minister responsible for making or
g the legis) in ion, with a request to amend the offending
provision o paent Act, o ukc administrative action or 0 provide furiher
background explanation.

2.69 “in these sittings the Committee detected what appeared to be defects in 107
of the 550 instruments which it considered. These defeets are set out below under
each of the four principles, These principles are not mutually exclusive. For
example, {ailure to provide proper review of an adverse eaercise of a diseretion is
also a breach of personal righis,

{a) Is the delegated tegislation in accordance with the statute?

270 “This principle includes the general reference of pmliamentary propriety
This is not imerpreted navrowly 10 mean only that an instrument is within the
authority granted by Parliament o the Executive 10 make laws. Like all the
principles of the Committee it is broad and evolutionary. The Committee wis
concerned at the following aspects of various instrumients.

271 “Itis a fund I principle of parli y propriety that if defegated
legistation authorises iny of a 1 natme then provision should bhe
made for parliamentny tabling and disallowance of those instruments, Such
provisions may giant power o exempt from provisions or fees or 0 otherwie
affect the operation of the principal instiument, If such power only applies 1o
individual cases thea a right of review of the merits of decisions may be
appropriate, If, however, a group or cliss is affected then the resulting instrument
miay be fegistative and should be subject o conteol by Parliament in the same way
as the principal anstrument  The Commilee  questioned a  prowvision  for
Depatmenta by-faws with ao tabling and disallowance tequitements, Another ase
required a cestificate of exemption from review proceduies to be tabled but did not
provide for disaliowance. hi another a definition of “drugs”, which was an




important element in the entire scheme effected by the delegated legislation, could
be varied by a di ation in the Gazette with no tabling or disallowance. The
power to exempt or vary may be a power equal to that of the original faw maher.

272 “Parliasmentary propriety is also affected i an instrument on its face is
unusual to the extent that its pravisions may have been unintended. In such cases
the Explanatory Statement should fully describe the background. For example, one
instrument which determined the remuneration of important office hotders was
followed a Tew days Jater by another, next in the series, which duplicated the same
remuneration for the same office holders, In anoth se, one instrument made in
1990 was expressed to come into operation on the date of the coming into
operation of a provision of a 1980 Act. One instrument determined allowances for
every State of the United States in one part and in another omitted one State. In
one instrument the Chairpersons of various Committees set up by regulation could
appoint an acting member, whereas in most similar cases the Minister had this
power. On a fighter note, the Committee was intrigued by a breakfast allowance for
New York which was double that for funch, This was made up for, however, by a
dinner allowance which was six times that of lunch.

2.73  “The Commitiee always chechs tha particular procedural requirements for
the making of defegated legislation have been met. In suitable cases this should be
actually advised in a recital in the enacting words, In other cases it
sufficient to include the advice in the Lxplanatory Statement. In one
Minister was tequired o approve o project before determining an amount of
money to be spent inaespect of the project, The instrument itself, however, did not
refer 1o an approval or even a projeet, but merely determined a sum of money.

274 “Following instructions from the Department of the Prime Minister and
Cabinet and the Office of Pacliamentary Counse!, Acts of Parliament now provide
in effect for commencement at least within six months of Assent. ‘This beneficial
development has not been followed by all delegated legiskation, The Committee
questioned two instruments which provided for commencement on 2 date 1o be
fixed by the Minister by notice in the ette, which could be any time in the
future, or even not at all,

235 “The Committee iy concerned that delegated legistation should be diafled
and made 10 the same high standards as Acts of Parlinment, The Committee
questions instruments where these high sundards are not met, One instrument was
headed with a particular citavon but referred 10 another ctaton in 1ts body, a
citiation which was also used for a later instrument in the series. Some copies have
been defective, with pages unussing o with printing so poor that it could not be
read, Others contained deafting and typographical erioes serious caough o confuse
users. One contaned mare than 100 handwritten alterations with wo imtials or
other evidence of authenticaton  One mstrument was described on ity tace as
having been made on the advice of i Minister whose title was evidently transposed




276 *In some cases Explanatory Statements were still not provided and in others
there was no system of pumbering or citation to assist the Parliament, the
Committee and the public. Citation was poor or lacking completely even for
instruments which in one case authorised the release of private: information and in
others authorised the payment of Commonwealth money. As discussed fater in
more detail, a number of Explanatory Statements did not explain reasons for
increases in taxes and fees.

2,77 “One recent development has been a tendency to make different Stattory
Rules with the same title, on the advice of the same Minister, amending the same
principal Regulations made under the same parent Act, on the same day and with
consecutive numbers in the series, There have been many such examples of this in
the last six months. In the most extreme example of this wrend, eight separate such
Statutory Rules, all with the same title and other feawures described above, were
made on the same day, The Committee has questioned the legislative policy which
results in this apparent duplication of time and resources.

2,78  “Another characteristic of the sittings has been the number of Statutory
Rules issued with a pink slip attached advising chat the copy is to be substituted for
an earlier, presumably defective, copy. Two such Statutory Rules were issued with a
pink slip advising that the copies were to be substituted for two emlier, separate,
defective, copies. This is o leve) of presentation which falis below that eapected by
the Commiliee. In alnost every case the Eaplanatory Statement is silent on the
reasons for the substitution, even where the different copies have different dites of
making by the Governor-General. In other cases there is no apparent difference at
all between the 1wo, or three copies, with even typographical evrors ieproduced in
the later versions, The Committee was particulnly concerned that some of these
defective copies may have been distributed to the public or other users. Again,
there was no assurance on this point in the later Explinatory Statements.

2,79 “The substituted copies. raise problems of invalidity. Seveial of the sets of
Statutory Rules were expressly advised as having been made in iance on
amendments of the parent Act which received assent afier the putative date of
making of the first copy. There may also be invalidity questions undes $.48A of the
Acts Interpretazion Act 1901, which provides that regulations are not 10 be remade
while they are required to be tabled,

(b) Does the delegated legislation trespass unduly upon peisonal rights
and liberties?

280 “The Committee is always pasticularly vigilant where peisonal vights are
concerned. During the reporting period the Committee was concerned about the
following matters,

281 “One mea where the Comnmutiee always raises questions is where provision is
made for the issue of search warrants without including the highest possible
safeguards, The right of entry of public officials onto private premises, in many
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cases by foice if necessary, requires close serutiny., One instrument provided for the
Secretary of a Department 1o issue a warrant, This was a breach of the important
safeguard that warrants should only be issued by a judicial officer. In addition, the
Seaietary could delegiate this power to any paison at all. Another instrument
empowered the Minister or a delegate to issue warrants, although delegation was
restricted to senior officers of the Department. Again, this was a breach of the
principle and safeguard that in these matters a person should not be a judge in
their own cause. Such issue was 0 serious matter, as the warcant in this cas
authorised the destruction of cevtain buildings and property found on the premises.
The Committee questioned another e where a warrant could be issued by a
magistrate, who is a judicial officer, or a Justice of the Peace, who is not, and
where the prescribed form of the ant was not mandatory. In another case the
Committee was concerned at the fack of provision for a mandatory form of wairant
even where issue was required by a judge.

282 “The Commitiee is always concerned at provisions creating strict liability
offences, that is, wheie theie may be no intention by a person to commit an
offence, or even no knowledge that an offence exists. Such provisions have
potential for breaches of persanal liberties and the Committee accepts steict fiability
only in exceptional circumstances and after full explanation from the Minister.
Striet liability provisions included a failure 10 provide information to a public
officiat and a prohibition on discharging more than 20 persons from a towist boat
in certain areas, even apparently if the boat caught fire or was sinking, Another
i involved @ prohibition on keeping certain hazardous objects on il o1
interfering with authorised  public officials who entered upon that land, The
Committee was especially concerned that in this latter case there was not even 3
povision 1equiting such authorised public officials. 0 carry and produce proper
photographic identity and evidence of thewr authoiity. 1n s contest, the
Committee novmally insists that any public official with the power o enter private
premises, whether by warrant or otherwise, cany the fuliest identification.

283 “Another aspect of offence provisions that draws an immediate tesponse
from the Committee is any reversal of the normal enus of proof which, of course,
with the prosecution. It is a principle of personal liberty that & peison is
innocent until proven guilty, The Committee will accept the reversal of this
presumption only in special cireumstances. This is the positton even wheie, as in
the one case considered during these sittings, theie were a number of clements in
the offence of which only one reversed the onus of proof.

2.84  “The Committee questions any provision which gives the esccutive unusual
powers which affect personal rights. One insteument made extensive prosision for a
number of committees to advise the Minister on important policy issues  The
Muster was empowered 0 appomt Comantiee members, who were required to be
highly quabified and eminent Although the maximum pertod ol appointment wis
only three yems the Mmster could remove members for no remson and with no
explanation. The usual provision in such cases r emoval o proven
misbehaviow o1 physical or mental incapacity
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2.85 “Wherever an instrument imposes, or provides for a change in the rate of
taxes, charges or fees, the Committee vequires the Explanatory Statement to set out
the basis for the calculation of the rate, the change from the previous rate and the
period during which the previous rate was in force. The level and caleulation of
taxes and charges directly affects personal liberties and any unusual or unexpliined
increase may each those libertics. One instrument advised thal an increase in
chargu' om $800 to $2000 in little more than 12 months was “10 meet costs™
Other increases from 2.5 cents to 13.5 cents and an increase of 509% were not
explained at all. On the other hand, a reduction of 40% in a levy was also
unexplained.

2.86 “On a related issue the pment Act of one instrument provided that fees
charged by the regulations must not amount to taxation, There wis no such

assurance in the Exy y S In addition, the Expl S
slato.d |h.:\ the hcs had been set following advice from an lnduslry buvumncm
ive C The C i asked whether such advice had actually

bccn accepted.

2.87 “Delegated legislation may deprive people of their property in the comse of
provision for a scheme or program, In such cases the committee is vigilant 10
ensure that the compensation process is as fair as possible. In one case personal
service of a notice for compensation purposes could be substituted by o notice in
the Gazetie and in a local newspaper. Failuie by an affecied person 1o take action
then  generally resulted in loss of a sight o compensation. In addition,
compensation was not payable where another person had: been compensated in
good faith in respeet of the sume mutter. Such u provision prevented payment
where the government may have acted in good fith, but negligently.

2.88 “Procedural requirements, as with the substituted service just mentioned,
have the potential to affect prisonal rights, In one instrument, involving appeal
rights, persons had to be “told” of the result of a heaving. In another, the Reserve
Bank had to “tell” banks of an accounting day. it appeared that telling for these
important matters could be merely oral. This contrasted with another instrument
which required telling in writing.

2,89 xpressions in delegated  legislation should be  precise and  certain.
Subjective and vague provisions could treach peisonal rights Some such words and
phrases questioned by the Commitiee include “adequately supervised™, “heeps up
10 date”, “successful business 1ecard”, “distinguished talent™, “has a national
reputation” and “regional and global miorities of the Commonweatth™ Failuie to
comply with such provisions could result in prosecution or the exclusion from
personal and economic benefits. In such cases, of course, the Commnttee believes
review of adverse decisions should be provided,




(c) Does the delegated legisiation unduly make the rights and liberties
of citizens dependent upon administrative decisions which are not
subject to review of theie merits by a judicial or other independent
tribunal?

290 *This principle complements the Commitiee’s vigilance with tespect o
personal vights and fiberties, Any discretion granted to a Minister or administrator
o make a decision which could adversely affeet an individual is serutinised for
appropriate eaternal review of the mevits of that decision.

29! “The Co i prefers ind I extermil review of the merits of
administrative  decisions 'nlhcr than internal review, even if such review s
d d by an independ specialist tribunal constituted upnssly to consider

such reviews. The Conunluu g.m,nlly refuses to aceept that final 1eview should be
conducted by a public official or a delegate of the Minister. In this context the
Committee questioned provistons under which a specialist internal review tribunal
could not make a final, binding decision but could only recommend in respeet of
an cartier decision, following a procedure where only the Commissioner of the
Australian Federal Police was entitled 10 be represented. Review by the Minister
personally is moie acceplable as the Minister is, of cowse, liable o be examined in
patlisment on his or her actions. The Committee’s preference is for review of
executive discretions 10 be cond 1 by the Admini Appeals Tribunal
{AAT), which is an independent body of fegal and technical experts able to place
itself in the position of the original decision maker and 10 substitute its decision for
the origingl decision made, The cise for 1eview is more pressing where a statutory
decision maker is given authority to delegate that power.

&

292 “In some instruments external review was provided for some discietions but
not for othess. In (hese cases the Committee believes that if veview is appropriate
for some discretions which me part of a genera) schenie, then in the absence of
compelting yeasons to the comtrary, review should be provided for all such
discretions. In some situations it appewrs that absence of universal review rights in
a particular scheme was & mere oveisight, corrected as soon as the Committee drew
attention 10 the defect. In other cases the Minister eapliined to the satisfaction of
the Committee why external review was nappropriste. Such jeasons included
decisions to be made in cmergencies.

2,93 “The Committee always looks carefully av diseretions involving the 1ights of
individoais to carry on a1 busimess v o practise a tade o1 profession Such
considerations me also part of the Committee’s briel 10 safegumd persona) libesties.
isions affecting important commercial rights, such as the power to withdraw or
cancel export entitlements, wete raised, as was the fatlure to provide review of 4
decision not o waive 01 reduce fees, where such fees could amount to tens of
thousands of dollars,

o
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294 “Iln some casts the Minister may advise the Committee that a discretion
relates to the allocation of a finite resource, where the overturn of an existing
on and its. substitution by another will result in a chain of alerations 1o other

cisions, 10 the detriment and confusion of those affected. The Administrative
Review Council, the peak Commonwealth advisory body on all aspects of
administrative review, has aceepted that in such cases independent external review
of the merits by a body such as the AAT with all the rights of the original dec
maker, may not be appropriate. ‘The Commitiee may aceept such advice althow
where this is the case it will Jooh with particular care to ensure safeguards e
with 1espect 10 the original decision, such as detailed and precise eriteria to guide
and control the decision maher,

295 "Such criteria should be provided wherever possible in all delegated
legislation. In several cases, however, the effect of detailed eriteria was diluted by
the addition ol an additional criterion such as “any other factors that are 1elevant”
or “any other factors that the Commissioner considers refevant”,

296  “The Commitiee is particularly concerned where discretions are provided but
there is no mention of review vights either in the instrument itsell or in the
Explanatory Statement. Such rights may, of course, be provided by the parent Aet,
by the parent regulations in the case of certain Ordears, by the principal regulations
or by other jnstrument. Review rights shoukd in such cases be set out in the
Explanatory Stuement.

2,97 “In one such case a statutory authority could determine payments out of a
fund to holders of equity in the fund with no apparent review of any adverse
decision in respect of classes of equity o1 even between individuals in a class, This
was even though the Eaptanatory Statement advised that there was no automatic
vight of payment

with no
as it did with a discretion 1o

2,98 "The Committee questioned a reference to “reasonable costs
indication of a right of review of an adve
determing whether costs were “excessive”.

299 “Similaily, the Committee asked for further advice where, although AAT
review was provided, the Minister could exclude this right by giving o ceruficate on
public interest grounds, with provision only for tabling but not disallowance of the
ificate. 1o this instance (he Explanatory Statement advised that the dight of
review was included on the ¢ lation of the Administiative Review Coundil
There was no cornesponding advice on whether the exclusion certificate had been
recommended by the ARC

2,100 "Diseietions may afleer indimidual employees of the Commonwealth as well
as commercial enterprises. The Committee ashed for clarification of 1eview nghts
of a discretion 1o reimby mierest where o public servant s transferred and
subsequently takes out an unregulated mortgage m place of a regulated  Simikar
discietions in respect of a disability and other allowances were questioned

o
=



2.101 “In one set of regulations there were 11 separate de
mentioned, including State and Territory Ministets and offi
non-government bodies,

slon makers expressly
Is and, in (wo cases,

(d) Doces the delegated legislation contain matter more appropriate for
parlimentary enactament?

2,102 “No instrument was questioned under this principle during the sivings. The
Commiltee awaits, however, 1esolution of a matter which it fiist raised several years
ago and which it has continued to press. The Sex Diserimination (Operation of
Legislation) Regulations, Statutory Rules 1989 No. 200, comtinued in operation for
a further 12 month period, o 31 July 1990, certain legislation which would
otherwise he in breach of the pment Sex Discrimination Act 1984, This was the
sixth year in o 1ow that these diseriminatory laws had been prolonged by
regulation. The C i indi d to the Minister that amendment of the Act
would be appropriate yather than further regulation.

2.103 "An anmalysis of the legislation which has come before the Commiteee this
sittings emphasises a trend noticed before in these siatements, This is that the
Statutory Rules series, which is the best drafied and produced of all of the scores
of series of delegated legislation, s o clear minority of the instruments which come
before the Committee. As noted eartier during the survey on the principles of the
Comumittee, the Statutory Rules series may have defects. §t is, nevertheless,
mirkedly superior o all other series, due largely 1o the safegunds imposed by the
Statutory Rules Publication Act 1903, Much of the other delegated legislation lacks
this protection and, although subject to tabling and possible disallowance, is not
acceptable tn quality of drafting or presentation,

2,104 “Anather aspect of the legistation is encouraging, The considerable numbers
of Civil Aviation Orders, Defence  Determinations and  Public  Service
Determinations all' deal with matters which ave particulaily suited to executive law
making. The Civil Aviation Orders deal with technica) engineering requirements
and the other Determinations largely with the minute of financial aspects of
personnel administtation. Other series of instruments, which are not equal in
presentation 1o these series or, of cowse, to the Statutory Rules, sometimes addiess
issues which aie less obviously appropriate to detegated legislation,

2,105 “Despite the generally good. response that the Comminee veceives from
Ministers and departmental officials there are still arcas of concern, When the
Committee reconvened after a bieak of more than four months it found that some
1eplies to conespondence were still outstanding, 1t is essential tha officess address
such queries with a priovity that reflects the imporiance of the subject matter and
the gravity of a cc ication from a C i of the Parbament. On behalf of
the Commiuee | have written reminders in respect of this conespondence,
indicating thay of necessary the Committee would 1epent its imtimuve of last year
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and invite senior departmental officials to appear before it to explain long delays,
Such an option is also available to the Committee in respect of undertakings to
amend legisfation which remain outstanding.

2,106 “The members of the Commitice are grateful to their colleagues in the
Senate for their commitment to its non-partisan parliamentary ideals of protection
of personal liberties and parliamentary proprieties.”



CHAPTER 3

GUIDELINES ON THE APPLICATION OF THE
PRINCIPLES OF THE COMMI'TTEE

Introduction

3.1 anding Order 23(3) sets out the four Principles under which the
Committee serutinises every disallowable instrument of defegated legistation. These
Principles are listed at the beginping of this and every other report of the
Comniittee. With one uxupliun, the Principles have been unchanged since the
Commluu, was established in 1932, That exception was designed to recognise the
of the Administrative Appc.als ‘Tribunaf, (h(. first (,uummnwg.u(lh
tribunal to provide merits review of admi ive S ACross a
range of executive actions. Interpictation of the Principles is fleaible and
evolutionary, expanding over the last six decades 1o respond to greater numbers
and types of delegated le . This Chapter illustrates where the C i has
detected possible defects in the fegistation which has come before it during the
year. Officers of Departments of State and statutory authorities may therefore find
the Chapier usefub as a check-list of mauers about which the Committee has
expressed its concern,

PRINCIPLE (A)

1S DELEGATED LEGISLATION IN ACCORDANCE WITH THE
STATUTE?

Failure to comply with provisions of the parent Act

3.2 This is one of the most fundamental aspects of Principle A. Such failure may
render the instrument void. It is also a bicach of parfiamentary propricty to make
an instrument the substance of which is unawhorised by the parent Act In
particular, the Committee always Jooks closely at delegated legisiation which
amends or affects the operation of Acts. The National Health Regulations
(Amendment), Statutory Rules 1989 No.292, prescribed matters which materiall
altered the way the pient Act operated. These matters had' important commes
and  peisonal implications. The Commitice carefully satisfied itself§ thar 1he
Regulations were 1n gecordance with the paent Act,

33 The Therapeutic Goods Regulations, Statutory Rutes 1994 No.88, presciibed
fees for the purposes of the parent Act. That Act eapressly provided that such fees
must pol amount 1o Lnation, There was no advice cither on the face of the




instrument, such as a recital, or in the Exp y that the &
were in accordance with this provision of the parent Act, The Commitiee obtained
this assurance from the Minister,

3.4 The Remunceration Tribunal Determination No,23 of 1988 was made on
20 December 1988 but not tabled until 17 October 1989, The parent Act required
the Minister (o table such Determinations within 15 sitting days of being 1eceived
by the Minister from the bunal. The Determination is then subject 10
“disapproval” within 15 sitting days. Because of the length of time between making
and' tabling the Committee sought an assurance that the requirements of 1he parent
Act had been met. The Minister gave this assurance, undertook 1o mxlmuu
arrangements to easure emly abling and ac ed the ion of the Co

that review of the parent Act was appropriate.

Failure to ctfect legislative intent

3.5  Delegated legislation must not only comply with the parent Act, but also
effect any intentions evident from the instrument itself or in the Lxplanatory

The Seamen’s Comp ion Regulations (Amendment), Statutory
Rules 1989 No.113, incremsed rides and amounts of compensation payable under
the parent Act. The Regulations fixed the date of these inel s 13 June 1989,
However, the Esplanatory Statement advised in three separate plices that the date
of inctease wis intended to be 13 June 1988 and in & fourth that it ntended 10
be 13 December 1988, The Committee noted that if the intention was o backdate
the incieases then this was not effected by the fegistagon. The Minister advised that
the dates in the Laplanatory Stalement were incortect due to an oversight, but tha
all £ ive Council dloe ion had been coriect.

3.6 The Export Contral (Kees) Orders as amended (Amendment), Export
Control Orders No.6 of 1989, provided that the Order was (0 apply “in licu of*
carlier Orders. The Committee asked whether it was intended to vepeal these
earlier Orders and, if 50, whether this intention was effected. The Minister advised
that an i ion to repeal was mentioned in Notes to an eartier amendment, which
also used the expression “delete”.

3.7 The Meat Inspection (General) Orders as amended (Amendment), Meat
Inspection Orders No.3 of 1989, amended the principa) Ordeis by replacing pages
in o loose-leal systend. Such loose-leaf replacements assist users by providing
pnnup.ll instrument which is always up to date. However, a drafting oversight in
this case meant tha the replacement pages did not foffow on fiom each other. The
Minister undeitook to amend the Orders,

3.8  The Determination of Amount No.1989-90/8 under sA422)b)(HD of the
National Health Act 1953 determined an amount for the purposes of the parent Act
with effect "on and from 23 June 19897, The Committee noted that the earlicr
Determination of Amount No.1989-90/3 had determined o identical terms the
same amoum under the same provision with effect “on and fiom 22 Jupe 1989".




The Minister advised that he had signed an unnumbered instrument on 30 April
expressed to tuke effect from 22 June, However, legal advice was then obtained that
the instrument could be invalid as beyond power, This instrument was. not 1abited
and consequently under s.48(3) of the Acts Interpretation Act 1901 ceased w0 have
effect. On 1 June the Minister then signed Determination No,1989-90/3 which was
also expressed 10 ke effect from 22 June: This instrument was tabled in both
Houses within 15 sitting days but was incortectly gazetied, the unnumbered first
Determination of 30 April being gazetted in its place. 1t was then realised that
Determination  No.1989-90/3 was of no effect under s48A of the Acts
Int tation Act, having been made less thian seven days after the last day on
which the 30 April instrument could have been tabled. A third instrument,
Determination of Amount No.1989-90/8 was then made on 23 June with effect
from that date. This was the earliest date upon which 1 fresh Determination could
be made, given the instrument made on 1 June. This third instrument was correctly
gazetted and  tabled.  Determination  1989-90/8 was  imended  to  replace
Determination No.1989-90/3.

3.9 The Determination Noot of 1989 under s.10D(1)(b) of the Aged or Disabled
Persons Homes Act 1954 increased a rate of subsidy with effect fiom 3 May.
flowever, an carlier Determination under the same provision had increased the
same subsidy by the same amount from 2 May, The later Determination did not
purport to revoke the earlier, which appeared to be valid. If it did, theie would be
prejudicial retrospectivity of one day. If it did not then the Jater instrument would
be superfluons, as payments were already authorised from 2 May The Minister
advised that the earlier instrument was valid and that paymems would be made
from 2 May,

Uncertainty of expression or effect

3.10  As a corollary to the requirement that delegated legistation must effect ity
intended purpose, such instrument must also effect its purpose in certain and clear
provisions, As well as a breach of parliamentary propriety, uncertain provisions
affecting individuals me also a breach of personal rights. The Finance Regulations
(Amendment), Stmutory Rules 1989 No.221, provided that an officer could not
approve a proposal to spend public money unless satisfied that the proposal is “in
accordance with the policies of the ¢ . The Co i pointed out
that it may not be certain what these policies a d that Commonwealth policies
change, The Minister advised the Commitee that the provision was well
stood both by approving officers and by members of the public affected by it
The Minister also noted that the same expression appeared in other Commonwealth
fegislation, such as 5.6 of the Defence Hlousing Authortty Act 1987, The Committee
aceepted this advice but replied that an Act was subject 1o all the procedwal rigors
of parliamentary passage whereas delegated legistation does not have that same




311 The Interpretation Ordinance 1989, Territory of Ashmore and Carticr
Istands Ordinance No.3 of 1989, was drafted in such a way that it may have been
difficult to ascertain thie state of the kiw, The Orditance incorparated provisions of
three Commonwealth Acts, two A,CT. Acts and one Northern Territory Act,
provisions were incorporated as amended from time 0 time in the fuw
incorporated provisions, although comples, weie referred to only by section
numbers. Thus, section § of the Ordinance incorporited 19 sections of (he
Commonweafth Crimes Act 7914 in this way. {c abo appeared (i issues of the
South  Auvstralian Government Gazette published before 1 January 1917 weie
relevant for the purposes of the Ordi he Commiittee considered that, as a
matter of legistative policy, del d legislation should be certain in ks effect. The
Minister advised that there were no resources 10 produce a diserete, stand alone,
Territory specific Gudinance in a reasonable time. Afthough the incorporation
method was complex and less easy 10 read it was immediately available and
remained up 1o date,

3.12  The Loteries Ordinance 1989, Territory of Christmas lsland Ordinance
No.d of 1989, movided, among other things, for the control of such games as
belankes, fan 1an, pakapoo, punto banco, swy, thimble tig, two pairs and unders
and overs, The Commitiee asked, in o light hearted hion, whether these
expressions shoukt be defined in the Ordinance. The Minister advised that the
terms were well understood in the Territory.

Legislative instruments not subject to tabling and disallowance

313 Delegated legislation may provide for Forms or other instruments which
affect a class of persons in such o way that they themselves are legistative. In such
cases the Committee first satisfies inself that this Is not invalid subdetegation of the
power to legislate. It then ensures that where appropriate such instruments are
subject to tabling and disallowarice.

314 The Customs Regulations (Amendment), Statutory Rules 1989 No.101
the Excise Regulations {Amendment), Statutory Rules 1989 No.102, under the
express authority of amendments of their parent Acts, removed Forms from the
scrutiny of Parfiament, The Forms, which were previously preseribed and therefore
subject to the full procedural safeguinds of the Stanory Rudes Publication Act
1903, were now to be merely approved by the Comptrofler. The Minister
undertook to amend the pment Act to provide for tabling and disallowance of the
Forms,

and

3.15  The Superannuation (Continuing Coutributions for Benefits) Regulations
(Amendment), Statutory Rules 1989 No.168, piovided that the Mimister could
declare centain offices o be amployment for the purposes of the puent Act This
appeared 1o be a legisliive power which was not subject 10 tabhing and
disalfowance, The Minister undeniook to amend 1he parent Act.




3.160 The Motor Vehicle Standards Regulations, Statatory Rules 1989 No.202,
provided for Forms o be approved by the Minister, although this power could be
delegated to ior exceutive officers in the Department. There was no provision
for pmliamentary scruting of the Forms. The Minister undertook to amend the
parent Act

3.17 ‘The Migration. Regulations (Amendment),
provided for the Minister to exempt classes of persons from payment of fees, This
power, referring 10 “classes”, was almost certainly legistative, making a rule for a
common group. There was no provision for p nentary seruliny. Whee theie is
a power 0 exempt individulals from: the payment of a fee, there should be AAT
review of the exercise of this power in cach individual case. Where the power is o
exempt classes, then tabling and disallowance should be provided. The Minister
advised that the present Repulations would shortly be replaced and that this
legistative power would be removed, 1f this was not the case then he would have
undertaken to amend the regulations.

stutory Rules 1989 No.267,

3.8 The sole purpose of the Quarantine (Animals) Regulations (Amendment),
Statatory Rules 1989 No.272, was to remove qumanting ol from  the
Regulations and thus from the serutiny of Parliament. The new Forms were not
even to be approved by the Minister, but by an official. ‘the lorms appeared 10 be
mandatory. The case for parliamentary sciutiny of instruments such as Foims is
stronger whete they are manditory or where they are not tequired o be approved
peisonally by the Minister. The Committee looks closely at powers which may be
delegated to a peison whose actions are not personably answerable to the
Parliament. The Minister advised that the information required by the Forms was
set out by the parent Act. The Forms were required to comply with those
provisions of the Act.

3.19  The Therapeutic Goods Regulations, Statutory Rules 1989 No.88, provided
that the definition of “drugs” could be vatied by the Se iy by notice in the
Gazette, This power, which was fegislative, was not subject to parliamentary
serutiny. The Minister advised that this provision duplicated a provision in the
parent Act,

320 The efforts of the Committee to ensure tabling and possible disallowance in
suitable cases is sometimes complemented by appropriate amendments of parent
Acts at the instigation of the Standing Committee for the Scrutiny of Bills or
otherwise. For example, the Conununity Services and Health Logistation Amendment
Act (No.2y 1989, amended the principal Health tnsarance Act 1973 10 omn the
existing words in .34, “The Minister may, by notice published in the Garsette,
determine” and 1o substitute, “The Regulations may deckue™ Developments such
as this are very positive. The Committee congratulates the Minister,




Appropriate levels of delegation

321 Many instruments provide for powers to be delegated. The Committee
examines these to ensure that the level of delegation is appropriate. It will be a
breach of persona) fibestics if fundamental decisions affecting an individual may be
delegated to a junior officer of the Department, or, o in some cases, 1o anyone at
all. Also, power to delegate these powers 10 junior officers will indicate that AAT
review should be provided, Unsuitable powers of delegation may e a b
of parfinmentary propriety. Under the Therapeutie Goods Regulations, Statutory
Rudes 1990 No 88, the Secretary was empowered (o delegate all or any of his or her
powers to any officer of the Department, no matter how junior, This included the
power to waive ited of C wealth vevenue, ‘The Minister
undertook 1o amend the Regulations 1o restrict this delegation o senfor executive
officets. The Regulations also provided wide powers for authorised officers. The
Committee recognised that given the nature of the Juties of these officers that it
was not appropriate for & formal amendment to restrict authorised officers 10
senior executive officers. However, the Committee obtained an assurance from the
Minister that authorisations would be made to officers nior as possible,

Validity of incorporated material

3.22  Instruments of delegated legisiation ofien incorporate other material so that
such material itsell becomes part of Commonwealth legisiation. The Committee has
no abjection to this. For example, the Determination of Motor Vehicle Standards
Order No.t of 1989, incorporated 2,900 pages of Australian Design Rules, This was
appropriate, as the Standards dealt with  technical engineering mauers. The
Committee serutinises all sach incorporated  material.  lneorporation must also
comply with S49A of the Acts Imerpretation: Act 1901 which provides, in effect,
that only Commonwealth Acts and vegulations may be incorporated as amended
and in force from time to time, The Fisheries Notices NPF 2, 3, 4 and §
incorporated the definition of “prawns” in the Northern Prawn  Fishery
M Plan “as ded and in force from time to time™, The Commitiee
sought advice on whether this incorporation was valid, The Minister advised that
there was express provision in the parent Act for such incorporation. The
Committee obtained a simifar assurance in respect of the Export Control (Feesy
Orders as amended (Amendment), Export Control Orders No.6 of 1989,

Appropriate limits on powers of officials

3.23 Many instruments of delegated Jegislation provide for the approval of
allowances or other similar ments. The Commitiee believes that such procedures
should be contralled and duected by detamled, objecuve o1iteria, Naturally this is o
protection for the individuals affected, Inappropriate proceduies may also breach
parliamentary propriety. Overseas Defence Determination No.27 of 1989 “provided
for an official at an overseas post to approve the payment of certain financial




assistance, There were neither eiteria 10 guide the official in the exereise of thiy
power nor an upper limit on the amount of the assistance. The Minister undertook
to amend the instrument,

Deteets in drafting

3.24 The stndmd of diafting, presentation and access of delegated legislation
shoufd not be less than those of Acts of Parfiament. Instiuments should therefoie
conform  © contemporary  deafting  practice. The  ACT. Sell-Government
(Consequential  Provisions})  Regulatiol (Amendment), Statutory Rules 1989
Nos,298 and 299, used the expressivns “he” and "his” cather than “he o1 she™ and
“his or her”. The Minister advised that the latter was the preferred Commonwenlth
drafting style.

3.25 The heading o Determination Nod of 1989 under s.10(1)(h) of the Aged or
Disubled Persons Hontes Act 1954 refevred o s.10(1)(B). The Therapeutic Goods
Regulations, Statutory Rules 1990 No.88, cited a Northern Tervitory Act by
reference to a year, although the correct citation for such Acts does not include the

Provision of numbering and citation
326 Lvery instrument of del 1 legislation should be included in a ¢
system of numbering and citation, Without such a system users may be confused,
Numbering also recognises the importance of defegated instruments, which fiave
ILLdl c.lTu.l no less than that of Acts. At present there are more than 100 series of
gislati The € i Dbefieves that all instruments of defegated
ltglslallun should be subsumed within a single series, either the present Stnutory
Rules series or @ new universal series, In the meantime, it is essential that cach
series be properly identified, Ministers agreed to provide numbering for futme
Information Provision Incentive Rules under s.99AAA of the National Health Act
1953, Determinations of Average Annual Gross Value of Preduction of the
Australian Fishing Industry, Approved Research Fund and Approved Moneys
under ss.31{1), 32 and 33(2) of the Fishing Industry Rescarch and Development Act
1987 and Declarations under s.9(1) of the Wildiife Protection (Regulation of Exports
and Imporis) Act 1982,

Inadequate explanatory material

327 The Committee wrote 1o Ministers about numbers of defects 1egading
Explanatony  Statements, Deelarations under $.9(1) of the Wildlife Protection
(Regulation Exports and Imports) Act 1982, Principles 198990422 and 23 made
under ss.9AB(13) and s.10B(7) of the Aged or Disabled Persons Humes Act 1954,
Principles 1989-90724 and 25 made under ss.24(4) and 24(5) of the Aged or



Disabled Persons Homes Amendment Act 1989 and Remuneration ‘Tribunal
Determinations Nos.3, 4, and § of 1989 were nol accompanied by Explanatory
Statements, The Ministers undertook to provide these for future instruments.

3.28 The Determination Nod of 1989 made nnder s.10D{1)th) of the Aged or
Disabled Persons Homes Act 1954 was tabled with the wrong Explaniory
Statement.

329 A number of Expl y $ were i 1 or incorreet,
Explanatory Statements s!wuhl be set out in the same way 'md provide the same
information as  Eaplanatory Memoianda for Bills, That is, an  Explanaory
Statement should be a stand alone document, which sets out the formal legistative
authority under which an instrument was made, explaing its policy background,
gives reasons why it was made, du ibes its intended ¢ffect and summarises each of
s s, The E for Determination No.1989-90/3 under
s.47(2)(b)(iii) of the National Hulllh Act 1953 advised that a formula for setting a
contribution was a fixed percentage of another payment, when it was actually the
complement of that percentage. ‘That for the Mutual Assistance in Criminal
Matters {Republic of Vanuatu) Regulations, Statutory Rules 1989 No.21S, referred
to the parts of the parent Act by arabic numbers wather than the correct roman
numerals. It also advised that the Regulations applied specified Parts of the puent
Act 1o Vanuaty, but it did not explain the purpose of those Parts, That for the
Family Law Regulations {(Amendment), Statutory Rules 1989 No.235, merely
advised that the Regulations "prescribe the Peace and Good Behaviour Act 1982 of
the State of Queenstand for the purposes of subsections 11HAB(1) and (2) of the
Family Law Act 1975.” This assumed a detailed knowledge by users of both Acts.
‘That for Public Seevice Determination 1989/146 advised the wrong dales of effect
of the Determination, The Committee does not usually raise minor drafting etrors
unless they affect the validity or substance of an instrument. However, the
Committee wrote to the Minister about the Explanatory Statement for the
Remuneration Tribuna! (Miscellancous Provisions) Repulations (Amendment),
Statutory Rules 1989 No.146, which twice referred 10 “Forres Straight” Islanders,
The Explanatory Statement for the Telecom Australia Stock Regulations, Statutory
Rules 1989 No.149, advised that the previous regulations were the Australian
Telecommunications  Corporation  (Telecomt Australin Stock) Regutations, when
they were the Telecommunications (Telecom Australia Stoch) Regulations. in all
these cases Ministers advised that future Explanatory Statements would meet the
requirements of the Commitice

30 {f an instrument implements an undeviking given by a Minister to amend
ated legisiation 1o meet the concerns of the Committee then this should be
advised in the Laplanatory Statement. This is wsually done, but was omitted in the
Explanatory Statements for the Wool Marketing Regulations (Amendment),
Statutory Rules 1989 No.l10, and the Determination of Principies for the
Approval of Premises us an Accredited Patiiology Laboratory APL/A under the
Health Insurance Act 1973, The Ministers advised that in future such cases this
would be done.,




331 Any material which shoutd be read logclhur with an instrument is also
serutinised by the C i The Expl S for Determination of
Particulars under §.230C(2) of (he Hud{h Iusurauw Act 1973 of Form APPA-A and
Determination of Particulars under 5,23 DF(2) of the Health Insurance Act 1973 of
Form APA4-A, advised lh.n separate In\pmlnnt Nates should be read before the
Forms were Y . The Cq ittee ol ! and ined copies of the
Important Notes,

PRINCIPLE (B)

DOES DELEGATED LEGISLATION TRESPASS UNDULY ON
PERSONAL RIGHTS AND LIBERTIES?

Protection of right to earn a livelihood

332 The Commiuee is particularly vigilant wheve delegated ey
restrict or affect adversely the right of a person to ¢
such cases the C i i
fair in all the circumstances.

tion may
s on a4 uade or business. In
closely such provisions (o ensure that they are

3.33  The Information Provision Inceative Payment Rules under s.99AAA of the
National Heaith Ace 1953 cffected @ scheme, in operation for a limited time,
comdinate information software to expedite payments o pharmacists,  The
Committee accepted advice from the Minister that any futarve scheme would
provide for AAT review of adveise depmtmental decisions,  However, the
C i also obtained an assurance from the Minister that no pharmacist had
suffered financial foss due to the operation of the present scheme.

334 ‘The Finance Regulations (Amendment), Statutory Rules 1989 No.221,
provided that proposals to spend public moneys could not be approved unless they
were “in accordance with the policies of the Commonwealth”. The Committee
considered that this provision might cause difficulties for governmeat suppliers oc
for those who entered into contracts with the Commonwealih, The Minister advised
that in the context of government pu that these policies were well known
and should not interfere with the business of suppliers,

3.35  The National Health Regulations (Amendment), Statutory Rules 1989
No.292, prevented the payment of benefits from inswiance contracts based upon
periods of  hospitafisiti The Ci ittee sought advice on whether insurance
compantes would be deprived of a market and whether the industry was given
sulficient notice to restructure its products and offer alternative poficies. The
Minister advised that the indusiry could change from offeiing products based on
periods of hospitalisation 0 thost based on periods of certified disability or
Incapacity.




Right to privacy

336 The Commitiee Jooks,
privacy. The Committee ir
explained.

closely ot any instrument which may affect the right 10
sts that any possible breach be remedied or fully

337 ‘The Australian Federal Police lations (A ) Si y Rules
1989 No.139, provided for services that may be supplied by the Al P at the uqlu.al
of, ar by agreement with, i member of the public or body corporate, These
included reporting on convictions, fingerprints, harassment, violence or th
violenece and praviding capies of road accident reports, industrial accident 1eports
and medical reports, This appeared to be very sensitive information which could.
affect pri Ly ‘The regulations did not pu)vulc any apy criteria or 2

The Mi lained that the C i wias bound by the Information
Privacy P uluplcs in the Privacy Ace 1988. The regulations did not grant any new
rights 1o information, but only related to cases where seivices could already be
provided. Following a request for further information the Minister advised that
following consultation with the Privacy Commissioner the future release of
information would be the sabject of an AFP Adminisumive Civeular, The
Committee also obtained an assurance that under the parent Act the Minister could
ask the Commiissioner for a regort in respeet of the administeation of these
provisions. In addition the Committee noted that althovgh the vegulmions were
made on 28 June the Adminisuative Circular was not ready at the end of Octaber,
by which time the popular pess had commented vpon them. It may have been
appropriate to prepare the Cirealas for issue at the same thme the cegulations were
made. ‘The Cireular was issued in November and provided that all AFP members
were to familiavise themselves with the Privacy Act and to enswie that s
requitements were met.

3.38  The Australian ‘Telecommunications Corporation Regulatious, Sl.mmlry
Rules 1989 No.150, provided for circumstances where Telecom may close
personal information. Most of these appeared 1easonable, such as an emergency, or
as n,qum.d by faw. flowever, in one case such infornuution, inclading unfisted

bets and addiesses, could be released where the person was
rc:\son.lbly fikely to be aware (hat information of that hind is usually disclosed i
the circumstances. The Connnitiee was concerned at the open ended nature of this
discretion. The Minister advised that Telecom’s policies and procedures for refease
of personal information were being seviewed in the light of the Privacy Act and
after full consuftation with the Privacy Commissioner. (n the meantine the
wording of the provision taised by the Committee had derived from Information
Privacy Principle {1(1)().

339 The Therapeutic Goods Regulations, Statutery Rufes (990 No.88, provided
that licence holders must give to the Seerctary information about certain peisons,
There was no requitement that the information should be reasonably conmected
with the purposes of the legislation. "This was & possible breach of privacy. The
Minister agreed 10 amend the regulations.

R



Rights of entry, scarch and scizure

340 The Commitee scratinises provisions which grant power o pubfic officials
10 enter private premises to ensure that adequate safeguards exist for the exevcise
of such powers.

3.41  The Wheat Industry Fund Levy Collection Regulations, Statutory Rules
1989 No.172, provided for a warrant 1o enter premises, which "may™ be in the
form of a Schedule, The Committee believes that it is usually appropriate for such
warrans 10 be in & mandatery form. This is particularly so where, in 1his ¢
warrants may be issued not only by Magistrates, but aiso by Justices of the Peace,
who are not judicial officers, Warrants 1o enter private premise ase by
force, have such a serious impact upon personal rights that nor it
should be restricted to judicial officers such as Judges and Magl In addition,
the form of the warrant provided for entry *

t any time”, with no sequirement that
entry be restricted to reasonable hours, The Committee noted that the form of
search w: t in the recent Horticultural Export Charge (Nursery Products)
Regulations, Statutory Rules 1989 No.251, was mandatory, The Minister advised
that Justices of the Peace could issue warrants because they may be required for
remote areas whete a Magistrate may not be available. However, the Minister
would ¢ the Committee’s concerns into account when proposed  onmibus
legislation was being drafied 10 combine much of the levy collection legistation,
including wheat, into a single omnibus act with appropriate regulations,

342 The Lotteries Ocdinanice 1989, Territary of Christmas Island Ordinance
No.4 of 1989, provided for a power of entry without a warrant and with no criteria
limiting entry o reasonable  hours, The Minister undertook 1o amend the
Ordinance to provide that entry must be reasonable.

Strict liabifity offences

3.43  The Commitice requires detailed explanation of exceptional circumstances
before it will aceept strict liability offences. The Defence Force Regulations
(Amendment), Statutory Rules 1989 No.290, provided a penalty of $500 or three
months imprisonment or both for disturbing or int ng with the operation. of
certain defence equipment, except with the permission of a chiel of staff or an
officer using the equipment, There was no requi that the iy must be
knowingly or wilfully disturbed. “The Minister undertook to amend the Regulations.

Rights of parents and children

344 In some cases the Committee may decide that same aspeets of personal
rights are such that in the circumstances it is inappropriate to appoach the
Minister. The Human Rights and Equal Opportunity Commission Regulations,
Statutory Rules 1989 No.407, provided that “sexual preference” was an additional
ground of discrimination for the purposes of the paent Hunan Rights and Equal
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Opportunity (ummmmn .»\(l 1980, Senator Brian Harradine pul the case to the
Comumittee of a b exual schoolteacher who freely discusses his lifestyle and
attitudes with students, Geing (ransferved against his will w0 an administrative
positian within the school,

345  Senator Harradine obwined advice from the Legislative Research Serviee
that such action would not constitute discrimination in a aeligious school but
probably would in a Si chool, unfess it coufd be argued that the teach
moved beeause the inherent requirements of the job made him unsuitable, given his
conduct,  Senator Harradine  believed  that  whether  the action of such a
schoolteacher is contrary to the inhevent tequitements of his job is a guestion of
public policy affecting the rights of State school childien and their parems. Senator
Harradine believed that the instrument and the Explanatory Statement should be
amended to make clear whether the example he gave came within the provisions of
the Regulations.

3.46  After detailed discussion of Senator Harradine’s example the Committee
decided not o write to the Minister. The Committee considered that the example
raised important issues but that it was possible for individuals to differ on their
attitudes to these issues. This being the case, such matters should be Jeft 10 what
Senator Harvadine veferved w as public pollgy The merits of public policy issues
are not raised by the Commitlee, which restricts its activities to technical legislative
serutiny.

Rights of classes of people

3.47  The Commitiee does not restrict its seruting to- the rights of als. It
also examines cases where the aights of classes of individuals may be .IdVL sely
affected. The Public Service Regulations (Amendment), Statutory Rules 1989
No.tdd, chunged the representation upon the Joint Council establistied by the
principal Regulations by temoving the right of the Australian Council of
Professional Associnti 10 i a rep ive to the Council. There was
no indication in the Explanatory Statement of the reason for the change, which on
its face deprived the ACPA and its members of a substantial right. The Minister
advised that following the tecent affifiation of the Austrafian £rofessiona tnglneers
Association with the Australian Council of Trade Unions membenship of the
organisations which are affiliated only with the ACPA now Lompn ises lens than one
per cent of peisons employed in the Austialian Public Service. Theiefore, it was
considered that the ACPA no longer wartanted its position on lhu Joint Council,

Right to a clear explanation of personal rights and liabilitics

3.48  Any provisions which grant rights o impose liabilities or duties \hnuhl be
clear in their 1. Unelear provisions are a breach of parliamentary prog
they affect individuals they are also a breach of personal rights. A Form prescribed
by the Australian Capital Territory (Electoral) Regulations (Amendment),




Statutory Rules 1989 No.186, advised electors who failed o vote at a genera
etection that they could dispose of the matter by paying $20 to the Elecioral
Commissioner, The Form abo advised hat an elector could dispose of the mutter
by having the mater dealt with by the Magistrates Court, where the maximum
penalty was 850 plus court costs, Flowever, the Form did not advise electors that
the Repulations provided that should they elect to pay the $20 then this not only
discharges any liability and ensw no further proceedings can be brought but
also that the elector is not o be r as having been convicted of an offence.
The Minister undertook o amend the Form.

3.49 Both the Determination of Particulars under $23DC(2) of Form
No.APP4-A and the Determination of Particulars under $.23DF(2) of Form
No.APA4-A, under the Health fnsurance Act 1973, vefered in their Notes ©
separate Important Notes. The Committee examined these Important Notes to
ensure that )} personal rights provided in the parent Act and the instruments
themsetves were explained to users of the Forms,

3.50 The National Health Regulations (Amendment), Statutory Ruics 1989
N0.292, effectively prevented. the payment of benefits under insurance policies
based on periods of hospitisation. The Ci itiee was concerned with the effect
of this prohibition on holders of such policies which had not yet espired. The
Commitiee sought an assurance that these policies had not suddenly become void
with policy holders unaware that they lacked this cover. The Minister advised thit
existing policies were not affected and would continue until expity.

Reasonableness of penalties, fees and charges

351 The Commitiee questions any penalty, fee or charge which appears
unreasonably h. 1t is a bieach of personal rights if fees and charges ar
increased, or exemiptions are granted, without eag in the i y
Statement of proper reasons for the changes. The Export Inspection (Quantity
Charge) Regulations (Amendment), Statutory Rules 1989 No.136, more than
doubled certain charges and exempted several categories of agricultural produce
from charges, without any such explanation. The Minister advised that the basis for
the increase was 60 per cent cost recovery. The Minister also explained the reasons
for the exemptions,

». B, dat,

of y directions

352 Some instiuments provide that government officials or other peisons may
give directions to individuals. Sometimes these directions may be merely oral, yet
failure o comply may be punished by 2 fine or imprisonment, In other eases
failure 0 comply may tesull in the loss of commercial benefits, The Commitiee
insists that such provisions be expressly limited by a veasonability reguirement. The
Loticries Ordinance 1989, Territory of Christmas Island: Ordinance No.d of 1989,
provided that certain documents must be produced on demand from auditors, who
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need not be government officials, with a penalty for a watural pevson of $3,000 or
six months imprisonment or both amd $15,000 for a bady corporate. Part of the
provision included a reasonability requirement but another important part did not,
Another provision empowered an authorised person to give divections, which may
be oral, the contravention of which carried a penalty of $6,000 ar imprisonment
for 2 months, or both. There was no requirement that the dircetions be
reasonable. The Minister undeitook 10 amend the Ordinance.

3.53  The Therapewtic Goods Regulations, Statutory Rules 1990 No.88, provided
that the Secretary may fis a time within which a ceitain transfer was required 1o be
made, with a penalty of $1,000. There was no provision that the time fised must be
reasonable, The Minister undertook to amend the Regulations.

Protection of personal reputation

3.54  The Committee not only ensures that individuals me protecied against direct
and immediate breaches of personal rights such as unfair searches, offences, fees or
directions. It also protects such things as the right to privacy and the right to
preserve one's personal reputation. The Therapeutic Goods Regulations, Statutory
Rules 1990 No.88, set up a number of committees o advise the Minister on matters
with important personal rights and commer implications. Members ol these
committees were appointed by the Minister for terms of up to three years, which
was usual, However, the Repulations expressly provided that the Minister could
remove @ member Hom a committee au any time, There was no requirement that
removal shouki be on specified grounds or that the Minister should give reasons
for a summary dismissal. ‘Fhe Committee noted that such a procedure would
scarcely contribute to a high standmd of independent advice and that the
professional  reputations of those thus removed couwld suffer, The Ministes
undertook to amend the Regulations to provide that the Minister may remove
committee members only for proven misbehaviour or physical or mental incapacity

PRINCIPLE (C)

DOES DELEGATED LEGISLATION MAKE RIGHTS UNDULY
DEPENDENT ON ADMINISTRATIVE DECISIONS WHICH ARE
NOT SUBJECT TO INDEPENDENT REVIEW OF THEIR MERITS?

Review of decisions with commercial and livelihood implications

3.55  Many instruments of delegated legistation proside for Mmisters o offi
0 exercise diseretions which may have ¢o el ¢ | for individuals
earning their living, or which may directly affect the ability w0 piactise a trade or
profession. The Committee usually insists that such diseretions be subject to
independent, external review of their merits by the AAT. The Motor Yehicle
Standards Regulations, Statutory Rules 1989 No.202, and the Determination of
Motor Vehicle Standards, Order No.2 of 1989, both dealt with aspects of
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mandatory in motor vehicles, The former instrument empowered
the Minister 10 discretions which coukl be  commercially valuable,
Although criteria were provided and the parent Act provided for AAT review in
some cases, it was not certain whether this right extended 10 decisions under the
Rq,ul.\lmn\ Under the later instrument the Minister could deem that a vehicle or
&8 plied with the national tard. The Minister tndertook to provide
that all decisions undler both fnstruments would be made subjeet v AAT review.

3.50  Under the Lottesies Ordinance 1989, Territory of Christmas Island
Ordinance Nod of 1989, the Minister could grant or vefuse approval of lotteries
and betting schemes subject (o any conditions or requirements. Only broad criteria
were provided in aespeet of lhg power and there was no right of 1eview of these
presumably luciative ¢ CONCessi I additi the Minister could
delegate this power 1o any person at all, The Minister undertook 10 amend the
instrument to provide dewiled criteria and to restrict delegation (0 senior executive
officers,

3.57 The Agricuitural and Veterinary Chemicals Regulations, Statutory Rules
1989 No.165, provided that & statwtory authority conld waive fees which in some
cases were as high as $20,000, The Minister pointed out that eriteria were provided
and that the power was excrcisable only in limited circumstances, Nevertheless, the
parent Act would be reviewed to see it AAT 1eview was suitable. Similatly, the
Therapeutic Goods Regulations, Statutory Rules 1998 No.88, provided for the
Secretary to waive fees which in one case were $34,700 amd in another $23,000.
The Minister undertook to amend the instrument to pravide fol AAT 1eview.

3.58  ‘The Principles 1989-90/22 and 23 under s.9AB(13) and s.10B(7) of the Aged
or Disabled Persons Homes Act 1954 provided ciit for the exer of discretions
in refation to building pl()jLL(s Huwwu. m-. criteria were imprecise and subjective,
referring to work being ™ f d”, - ial funds™ being spent
and work being leted “within a period”, There was no right of
review of diseretions exercised under these broad ciileria. The Minister advised that
imprecision was deliberate and unavoidable because of the nature of project
management processes, The instruments only tefate o appioval in principle There
are more detaifed provisions for final approval. Flexibility is needed for projects of
this nature, otherwise meritorious proposals might be escluded, With respect to
review rights, the ARC had considered sinilar pum\mns and advised that AAT
review wis itat
amount of money.

hsti

because the disciet | of a finite

3.59  The Meat Inspection (General) Orders as amended (Amendment), Mea

Inspection Orders No.3 of 1989, also provided subjective criteria for the exercise ut‘
commercially valuable discretions. Persons could be exempted from the Orders
under “exceptional circumstances” or “speciat commercial chicumstances”. There
was no mdication of review in ehther the hody of the instrument or in the
Explanatory Statement, The Minister advised that the principal Ovders provided for
AAT review. In such , where an amending instrument provides for a discietion
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which is reviewable under provisions of the parent Act or principal instrument, the
Commitiee believes that advice of a right of review should be included in a Note in
the body of the amending instrument.

3.60 The Excise Regulations (Amendment), Statumtory Rules 1989 No.307,
provided for the refund of excise duty where an applicant established, o the
satisfaction of the Comptroller, that goods had been destroyed or otherwise
rendered incapable of being resold. Theve were no eriteria and o appatent review
rights. "The Minister undertooh to amend the Regulations to provide for a refund il
destruction was carvied out under official supervision. This would remove any
discretion. Applicants would be exempted from the usual supervision fee,

3,61 The National Health (Nursing Home Respite Care) Regulations, Statutory
Rules 1989 No.173, provided for a number of commercially valuable discretions
relating to the number of 1espite care patients in private nursing homes, The
Minister advised that ARC advice was that some of the diseretions were not
suitable for AAT seview, as the merits of one claim involved an assessment of the
relative merits of all applicants who seek a propostion of a fimited resource.
However, the Minister undertook to provide criteria for the exercise of the other
diseretions.

3.62 The Health Insurance (Vocational Registration of GPs) Regulations,
Statutory Rules 1989 No.270, provided only for int eview procedures from an
adverse decision to admit or remove a person from the Register. Enwy on the
Register had important livelihood implications. In general, the Commiittee prefers
external, independent, merits review by the ANT tather than internal 1eview, The
Minister advised that the Senate Select Committee on [lealth Legistation and
Health Insurance had reported that AAT 1eview was not suitable for decisions
taken by an independent  professional body about the standing of  medical
practitioners,

Review of decisions involving personal rights

3.63 The Committee is equally vigitant where a discretion does not have
mnnnuual or fivelihood implications, buc \mhu ﬂuculy affects personal rights,
All such discvetions should  povide approg review, The Small Claims
{Amendment)  Ordinance 1989, ACT Ordinance No.S4 of 1989, and ihe
Magistrate’s Court (Amendment) Ordinance 1989, ACT Ordinance No.5S of 1989,
both provided a diseretion for the Clerk of the Court to semit fees if the Clerk is
satisfied that payment would impose hardship, There were no other eriteria and no
indication of review, The Minister advised thin the Court could 1eview a decision of
the Clerk umler the instrument. The fee in the second mstiwmnent was
unreliated 1o any personal rights 1o be he or o detend a change. It is payable
only after a matter has been fully dealt with by the Court and a d n handed
down. 1t is not payable where a defendant has successfully defended a charge, or
where a custodial or other sentence not involving a fary penalty has been
imposed. 10 any event the fee is only $20,

z
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3.64 The Australian Federal Police Re,,ul.umns (Amendment), Statntory Rules
1989 No.139, provided that the C i may waive the payment of
prescribed fees for certain services provided by the AFP, Criteria were provided 1o
limit the diseretion of the Commissioner, The first of these ciiteria was
appropriate, being cases where payment wouk! cause financial hardship. The second
was  subjective and open-ended, being any reason which the  Commissioner
considers appropriate. There was no review of this discretion, The Minister advised
that the AFP were not obliged 10 paiform any of the services for which the fees
were preseribed. Incases such as muajor sparting events o coneerts of popular
music the services of the AFP may not be possible unless fees ave paid, Where the
ATP provides such services other resourees will be depleted. The regulations de not
create a right for these services to be performed. The regulations also provide that
wheire these services are provided for a charitable purpose no fees are payable. The
Minister considered that it was not appropriate to provide AAT review of these
additional functions of the AFP performed as a community service.

3.65 The Fisheries Notice No.NPF 1 closed an area to boats for 48 hows to
provide for a Le Mans type resumption of fishing. An official was empowered 10
exempt boats (rom the prohibition. The Commiittee looks closely @t powers granted
to officials rather than Ministers. In such cases the instrument should provide
narrow criteria and a right of external review, Heie the Committee assumed that it
was intended 10 restrict the discretion to emergencies involving Jife or property.
The Minister advised that noimaily exemptions would involve emergeacies, but
there were other legitimate 1easons 10 exempt a boat, Exemptions only applied w
navigation, as exempted boats were saff requived w stow fishing gear, The short
period of 48 hours was unsuitable for an external review process.

PRINCIPLE (1)

DOES DELEGATED LEGISLATION CONTAIN MATTERS MORE
APPROPRIATE FOR PARLIAMENTARY ENACIMENT?

3.66  This is a Principle which the Committee does not raise often, Neveitheless, it
is a breach of pmliamentiry propriety for delegated fegislation 1o deal with matters
more suited for inclusion in a Bill. These are matters which by their natwe should
be subject 1o debate and the mhu mequl.ll rigors of parliamentary p: e of a
Bill. The areas where del 1 tion may be d ive under this lunupk

were set ot in the Eighy-Sivih Ro/mn May 1990, paragraph 3.70.

3.67 The Sex Diseriminmion {Operation of Legistation) Regulations, Statutory
Rules 1989 No.200, prolonged for the sih year in a tow the operaton of
discriminatory  Commonwealth,  Stale and Jerritory  legistation which  would
otherwise be in bieach of the paremt Act, iU was due o the efforts of the
Comunitiee that these Regulntions are made on o year 1o year bsis. Otiginally, they
were made on a permanent basis, but 1o meet the concerns of the Commiuee the
Minister undertook that cach set of Regulations under the parent Act would only
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operate for a year, The C i noted imy from the previous year,
with some deletions from the lists of continued discriminatory laws. The
Explanatory Statement also advised that the Government would consider an
amendment of the parent Act so that the Parliament could debate the entrenching
of discrimination in Ci lth legislation, The Committee considered that
there should be no necessity for further Regulations after the present set expired
on 31 July 1990. The Minister advised that it was intended to amend the Act, but
there were still matters to be resolved in certain areas. The Committee replied that
it appreciated this intention, but would look closely at any further extensions by
regulation,

3.68 The National Health Regulations (Amendment), Statutory Rules 1989
No.292, effected substantial changes in the operation of poticies written by private
insurers in respect of medical coverage. The Committee discussed this instrument
under Principle (D) and concluded that it was not as important an issue as others
where the Committee had raised this Principle. Nevertheless, the Committee wrote
to the Minister asking whether amendment of the parent Act had been considered.
The Minister advised that the parent Act expressly authorised such changes by
regulation, so this method was used,
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CHAPTER 4

MINISTERIAL UNDERTAKINGS IMPLEMENTED

4.1 Ministerial undertakings 10 amend [egisiation 10 meet the concerns of the
Commitice were implemented duving the reporting peviod by the following
instruments. Some of the undertakings wese given during previous reporting
periods but were not implemented until the present reporting year,

Approval of Forms of Undertaking APP3, APP3-A and APA3-A
under the Health Insurance Act 1973

4.2 On 3 November 1988 the Minister for Community Services and Health, the
Hon Neal Blewett MP, undertook to amend the Forms to clarify drafting and to
amend Important Notes (0 the Forms to explain the eapression “After due
inquiry”. This undertaking was implemented by Determination of Particulars
under $.23DC(2) of the Health Insurance Act 1973 of Form APP4-A and
Determination of Particulars under s.23DF(2) of the Health Insurance Act 1973 of
Form APA4-A, of 31 May 1990 and 20 June 1990.

Air Navigation Regulations (Amendment)
Statutory Rules 1988 No.139

4.3 Ouo 1 November 1988 the Minister for Telecommunications and Aviation
Support, the flon Gary Punch MP, undertook to amend the Regulations to require
persons authorised 1o discharge firearms over a Fedeial airport to carry
identification. This undertaking was implemented by the  Air  Navigation
Regulations (Amendment), Statutory Rules 1989 No.308, of 21 December 1989,

Australian National Railways Commission General By-law
Amendment No.2

4.4 Oan 11 April 1989 the Chairman. of the ANRC, Dr D G Williams, undertook
1o amend the By-law 10 remove strict fiability, dual liability and conclusive proof
provisions. This undertaking was implemented by General By-law Amendment
No.§, of i1 July 1989 and General By-law Amendment Na.8, of & February 1990.
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Casino Control Ordinance 1988
Territory of Christinas Istand Ordinance No.4 of 1988

4.5  On 23 November 1988 the Minister for the Arts and Territories, the Hon
Clyde Holding MP, undertook to amend the Ordinance with respeet to a numbes
of concerns expressed by the Commintee. This undertaking was implemented by the
Casino Control Ordinance 1989, Territory of Christmas Island Ordinance No.3 of
1989, of 25 Oclober 1989.

Civil Aviation (Buildings Control) Regulations
Statutory Rules 1988 No.161

4.6 On 1 November 1988 the Minister for Tel icati and Aviati
Support, the Hon Gary Punch MP, undertook to amend the Regulations to provide
criteria for the payment of compensation and to provide that authorised officers of
the Civil Aviation Authority carry identification cards. This undertaking was
implemiented by the Civil Aviation (Buildings Coentrol) Regulations (A /| )y
Statutory Rules 1989 No.192, of 14 July 1989,

Customs (Prohibited Exports) Regulations (Amendment)
Statutory Rules 1988 No.195

4.7 On 20 October 1988 the Minister for Science, Customs and Small Business,
the Hon Barry Juones MP, uadertook to amend the Regulations to provide that only
the Minister may refuse the export of military ships and aireraft, This undertaking
was implemented by the Customs (Prohibited Exports) Regulations (Amendment),
Statutory Rules 1990 No.125, of 29 May 1990.

Customs Regulations (Amendment)
Statutory Rules 1989 No.1061
Excise Regulations (Amendment)
Statutory Rules 1989 No.162

48 On 30 August 1989 the Minister for Science, Customs and Small Business,
the Hon Barry Jones MP, undertook to amend the parent Acts to provide that
certain forms be disallowable instruments, This undertaking was implemented by
the Customs and Excise Legistution Amendnient Act (No.oft 1989, assented 10 on 17
January 1990,

Determination of Principles No.APL/1 under section 23DN(2) of the
Health Insurance Act 1973

49 The Minister for Community Services and Health, the Hon Neal Bleweu

MP, undertook to amend instruments to provide for a review of a decision that a
pesson’s qualifications are not sufficient for the person to be regmded as equivalent
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to a ‘scientist’ or ‘senior scientist’. This undertaking was implemented by the
Determination of Principles for the Approval of Premises as an Acceredited
Pathotogy Laboratory NoAPLI6 under the Health Insurance Act 1973, of
27 September 1989,

Lxcise Regulations (Amendment)
Statutory Rules 1989 No.307

4.10  On 21 May 1990 the Minister for Small Business and Customs, the tion
David Beddall MP, undertook 1o amend the Regulations to provide a right of
review by the AAT of a discretion by the Comproller telating 10 excise duty. This
undertahing was implemented by the Excise Regulations (Amendment), Statutory
Rules 1990 No.7, of 23 January 1990,

Great Barrier Reef Marine Park Regulations (Amendment)
Statutory Rules 1987 No,247

411 On 18 February 1988 the Minister for the Aits, Sport, the Environmen,
“Tourism and ‘Territories, Senator the Hon Graham Richardson, undertook to
amend the Regulations with respect to advertising restrictions of use by the publie
of Marine Parks, to provide a defence of 1easonable excuse for certain offences and
to provide for Administrative Appeal Tribunal review. This underiaking was
implemented by the Great Barrier Reef Marine Park Regulations (Amendment),
Statutory Rules 1989 No.269, of 28 September 1989,

Information Provision lucentive Payment Rules under section 99AAA
of the National Health Act 1953

412 On 20 April 1989 1he Minister for Housing and Aged Cane, the Hon Peter
Staples MP, undertook to amend the parent Act to provide AAT review of
decisions under the Rules. However, the scheme came to an end during the
reporting period and the Committee reieased the Minister from his undertaking
after obtaining an assurance that there were no persons refused payment under the
scheme and therefore no potential applicants for review,

Meat luspection (Fees) Orders as amended (Amendinent)
Meat Inspection Orders No.S of 1988

413 On 22 November 1988 the Ninsster for Resources, Senator the flon Petes
Cuok, undertook to rectity the onission of a Note 1o seetion 1A of the Schedule to
the Ords "his undertakmg wos muplemented by the Meat Inspection (Fees)
Orders imended  (Amendment), Meat Inspection Ordecs No.2 of 1989, of
27 Septembes 14989,
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Meat Inspection (General) Orders as amended (Amendment)
Meat Inspection Orders No.3 of 1989

4,14 On 19 December 1989 the Minister for Resources, Senator the Hon Peter
Cook, advised that a drafting oversight noted by the Committee had been conected
by Meat Inspection Orders Nod of 1989, of 26 October 1989,

Migration Reguiations (Amendment)
Statutory Rnles 1989 No.267

415  On 13 December 1989 the Minister for tmasigracion, Loed Government and
Ethnic Affaits, Senator the Hon Robert Ray, advised the Committee that a
provision which gave the Minister a discretion to exempt classes of persons from
payment of a fee was intended 1o be repealed. I this were not the case the Minister
advised that the Regulations would have been amended (o provide that the
exemption be a disaffowable instrument. This undertaking was implemented by
Migration Regulations (Repeal), Statutory Rules 1989 No.d13, of 21 December
1989.

Navigation (Master and S ) Regulations (A | )
Statutory Rules 1988 No.154

416 On 10 October 1988 the Minister for Land ‘Transport and Shipping Support,
the ton Bob Brown MP, undeitooh 1o correct a dialting oversight.  This
undertaking was implemented by the Navigation. (Master and Scamen) Regulations
(Amendment), Statutory Rules 1990 No, 14, of 23 January 1990,

Overseas Defence Determination 198927

4.17  On 14 Seplember 1989 the Minister for Industrial Relnions, the Hon Peter
Morris MP, undertook to amend: the Determination to limit a diseretion granted to
a public official 1o reimburse certain expenses, This undeitaking was implemented
by Overseas Defence Determination 1990731, of 9 March 1990,

Public Service Board Determinations 1983/14 and 1984/46

4.18  On 3 May 1988 the First Assistant Secretary, Co-ordination and Conditions
Division, Department of Industrial Relations, undertooh 1o omil references to th
‘public interest” and to substitute ‘the interests of the service” in other arens of
legisfation beside the Board Determinations, This undertaking way implemented by
Public Service Determination 1989/95, of 27 June 1989,
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Southern Shark Fishery M t Plan (A dment)
Plan of Management No.23

4.19 On 1 June 1989 the Minister for Primary Industries and Energy, the Hon
John Kerin MP, undertook to remake the instrument to overcome possible
invalidity due to incorrect references in a loose-leaf amendment system. This
undertaking was img ¢ by the M Plans Omnib d
Plan of Management No.26, of 5 September 1989,
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CHAPTER 5

MINISTERIAL UNDERTAKINGS NOY YET
IMPLEMENTED

5.1 Below are Ministerial and other undertakings, given to amend legislation o
meet the concerns of the Commitiee, which bad not been implemented at 30 June
1990, the end of the teporting period. Some have been implemented since that
date,

Agricultural and Veterinary Chemicals Regulations
Statutory Rules 1989 No,165
5.2 On 21 November 1989 the Minister for Primary Industries and Energy, the

Hon John Kerin MP, undertook to amend the Regulations 1o correct a diafting
oversight and to consider amendmient to provide AAT review of certain discretions,

Civil Aviation Regulations
Statutory Rules 1988 No.158

5.3 On 1 November 1988 the Minister for Tel icuti and Aviatior
Support, the Hon Gay Punch MP, undertooh 0 amend the Regubitions to
desceribe methods of service of notifications and to require authorised peisons o
carry proof of identity.

Defence Force Regulations (Amendment)
Statutory Rules 1989 No.290

5.4 On 8 January 1990 the Minister for Defence Science and Personael, the Hon
David Simmons MP, undertook to amend the Regulations (0 remove a strict
liability offence,

Determination of Australian Design Ruies as National Standards
Order
Determination of Motor Vehicle Standards - Order No.l of 1989

5.5 On [5 November 1989 the Minister for Land Transpore and Shepping

Support, the Hon Bob Brown MP, undeitook to amend the Order to provide AAT
review of o discietion of the Minister,
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Export Contro) (Fees) Orders as amended (Amendment)
Export Control Orders No.6 of 1989

5.6 On 19 December 1989 the Mimster for Resouices, Senator the Hon Peter
Cook, undertook to amend the Orders o cnrect a drafung oversight

Environment Protection and Management Ordinance 1987
Territory of Heard Istand and MeBonald Istands Ordinance No.1 of
1987

5.7 On 17 Muy 1985 the Mimster tor the Arts, Sport, the Baveronment, Laourism
and Ternarses, Senator the Hon Graham Richardson, undeitook w0 aniend the
Ordinance 1o sllow greater lsttude in making representations in respect af 1
proposed plan ol management, o i fees which may be prescribed, o provide
improved potice 1 jespect of certan decisions and to provide foi consistency th
definitions  [he Mmister also undertook 0 consult with the Attotney General’s
Departiment with respect o cettain strct iabibity offences

Lotteries Ordinance 1989
Territory of Christmas Island Ordinance No4 of 1989

58 Ou 15 Novembher 1989 the Miister for the Aits Jaunsi and Terinaries,
the Hon Clyde Holding MP, undettook to wiiend the Ordmanee 10 —

{2

<

provde detwled Cteits ol the discretion of the Minister 1o
spprove lutteries

(b)) povide AAL 1eview ton the sane discretion

(e} Dt the persons W whom the discretion niay be delegated

<

(d) Tt the power ol officssls w demsnd wafonmstion

() Dt the power of utticials W enter prenises, aid

U ot the pawer Gt olhcrds o give divections

Marine Orders Part 51 — Navigation Orders
Order No.1 of 1989

5Y 0 Ou 12 July 1989 the Master tor Land Bransport and Stappimg Support the

Hon BBob Brown MP undertook W provide + Note in the budy of Marme Oiders
mdicaiing that patticular deasions are seviewabic by the AA T
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Motor Vchicle Standards Regulations
Statutory Rules 1989 No.202

5.10  On 26 October 1989 the Minister fur Land Transpoit and Shipping Support,
the Hon Bob Brown MP, undertook to amend the parent Act to provide that
certain forms be disallowable instruments, “The Minister aise undertook o amend.
the Regulations 10 provide for AAT review of all discretions.

National Health (Nursing Home Respite Care) Regulations
Statutory Rules 1989 No.173

S.11 On 10 October 1989 the Minister for Housing and Aged Care, the Hon
Peter Staples MP, undertook to amend the Regulations to define the Minister’s
discretion to approve benefit respite cave places in nursing homes,

Remuneration Tribunal Deteriination No.23 of 1988

5.12 On 20 December 1989 the Minister for Industrial Relations, the Hon Peter
Morris MP, undertook to consider amending the Remuneration Tribunal Act 1973
to requite that copies of Determinations be provided w the Minister for tabling
within 15 sitting days of their being made,

Rules of the Australian industrial Relations Commission
Statutory Rules 1989 No.46

5.13 On 8 June 1989 the President of the Australian Industrial Relations
Commission, the Hon Mr Justice B 3 Maddern, undertook 1o amend the Rules to
correct a drafting oversight,

Sex Discrimination (Operation of Legislation) Regulations
Statutory Rules 1989 No.200

5.4 On 4 October 1989 the Minister for Justic
undertook (o introduce new  fegisation w0 ce
regulation.

Senator the Hon Michaet Tate,
¢ exemptions to the Act by

Superannuation (Continuing Contributions for Benefits) Regulations
(Amendment)
Statutory Rules 1989 No.168

5.5 On 13 September 1989 the Minister for Finance, Senator the Hon Peter

Walsh, undertaok to amend the Regulations to provide that a certain declaration be
4 disallowable instioment,
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Therapeutic Goods Regulations
Statutory Rules 1990 No.88

5.6 On 15 May 1990 the Minister for Aged, Family and Health Services, the
Hon Peter Staples MP, undertook 1o amend the Regulations to —

(a

2

provide AAT review of the power of the Seeretiry to waive or
reduce fees

[

<

limit the persons to whom a power to waive or reduce fees may be
delegated

(c

(d) provide that certain powers be exercised reasonably

correct a drafting oversight

(e

<

provide criteria for the removal of members of certain statutory
committees, and

(f) limit the appoimiment of acting members of such committees,

On 16 May 1990 the Senate disallowed the Therapeutic Goods Regulations and the
associated Therapeutic Goods (Charges) Regulations, Statutory Rules 1990 No.89.
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CHAPTER 6

THE SECOND CONFERENCE OF AUSTRALIAN
DELEGATED LEGISLATION COMMITTEES

6.1 On 24 October 1989 Senator Coffins tabled the Report, Transeript of
Proceedings and Conference Papers of the Seeond Conference of Australian
Delegated Legislation Committees, hosted by the Commitiee in Pavliament House,
Canberra, from 25-28 Aprit 1989, The Conference was. chaired by Senator Collins.
‘The President of the Senate, Senator the Hon Kerry Sibraa, gave a speech of
welcome to the Governor-General, His Excellency the llon Bill Iayden, who
opened the Conference. The papers presented at the Conference by persons
connected with the Committee were —

1. Practical Politics and the Art Of Bipaitisanship in Legislative Scrutiny,
Senator Bob Collins.

2. Legislative Scitiny — A last hope for Australian Parliamentarianism,
Sentator Austin Lewis, Deputy Leader of the Opposition in the Senate and
a fornter Chairnan and Deputy Chairman of the Commince.

3. Seven Yems in a Purliamentary Hotseat — “Technigues of advising and
the passing parade of issues arising in Delegated Legistation Scrutiny
Commitiees, Emeritus Professor Douglas Whalan, Legal Adviser w the
Committee.

{Copies of these papers are available from the Committee secretariat.)

The tabling statement by Senator Collins vead as follows —

62 “The st Conference of Austialian Delegated Legiskation € i held
in Brisbane in 19806, provided Australian parliamentatians who serutinise delegated
legislation with an opportunity 10 exchange ideas and opinions, and renew their
support for each other in the l.lsk of bxp.lrus,m, technical ive serutiny., The
Senate Standing Co ittee on [ and Ordi \usllcd to continue this
desirable practice and i December 1988 offered to host the Second Conference m
Canberra in April 1989,

6,3 “The Commitiee invited the Senate Standing Committee for the Sciwtiny of

Bills and afl Australian state and terntory parli; y committees involved in
scrutiny of delegated legistation to pmnup.nc in the Lonfuulu The Connmittee
also sent invitations to all C wealth Parli; y jation branches to

participate at the Conference as active observers. As a result of these invitations,

55



delegations  attended from New South Wales, Victoria, Queensland, Western
Australia, South Australia, and the Northern Territory. (A delegation from
‘Tasmania was unable 10 attend due to the holding of a State election). Observer
delegations attended from the uments of Botswana, the British Virgin Islands
and New Zealand. 1 afl 10 P ents were iepresented by o total of 49 defegates,
The Conference was held i the Main Committee Room of Parliament {louse,
Canberra. By the courtesy of the President of the Senate, Senator the Hon. Kerry
Sibiaa, the full facilities of the Commonwealth Pacliament were available for the
Conference and the delegates,

6.4 “The President of the Senate, Senator the Hon. Kerry Sibraa, welcomed the
delegates and invaduced the Governor-General, His Excellency the Hon. Bill
Hayden, The President phasi the significance of legislative  scrutiny
commiittees given the complexity of executive government and increasing demands
on parlinmentary time,

6.5 “The Governor-General, His Excellency the Hon. Bill Hayden, formally
opened the Conference. This was, in fact, the first official duty of the recently
appointed Governor-General in the new Parliament House since his swearing-in. In
his speech to delegates, Mr Hayden stated thay, despite fears about the decline of
nlmmml, the p1|h.nnu\l.\|y institution retained its vigour in the work of its
2 ion was an ly important ool of modein
gover isteation and - parli y serutiny of it assumed gieat
importance because it helped to ensure that the government and its administration
did not exceed the powus UVLI\ o them by Parliament, Mr Llayden. also
emphasised that, althougl 1 tion did not have 1o pass the serutiny of
Parliament prios to it coming into mrw legisiative sciutiny commitiees ventained
an effective control because their avoidance of party political issues enabled them
0 work effectively in a spirit of cooperation and bipartisanship against any misuse
of power and authority by government,

6.6 “The Conference was also addressed on particul: ated

legislation by a distinguished group of parl

1opics related to de!
ians and lawyers,

6.7 “Emeritus Professor Douglas Whalan of the Austratian National University,
Legal Adviser 1o the Senate Standing C on | ions and Ordinance:
spoke of his experiences as an independent legal adviser,

68 “Senator Bob Colling, Chairman of the Senate Standing Commitee on
Regulations and Ondinances, spoke about his experiences of bipartisanship: in
legislative scrutiny committees,

0.9 “Senator Austin Lewis, a former Chairman of the Senate Committee, spoke
on legislative scruting as a last hope for the idea of Australan parhamentarianism,
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6,10 “Ken Jasper, MP, Chairman of the Subordinate f.egistation Subcommitiee of
the Legal and Constitutional Committee of the Parliament of Victoria, spoke on
the refationship between policy and principle in subordinate fegistative serutiny in
Victoria,

6,11 “Professor Denniis Pearce, Commonwealth Ombudsman and former legal
adviser 10 both the Senate Standi " i on Regulations and Ordinances
and Scrutiny of Bills, spoke on the impacet of Parfiamentary tegisative seruting on.
the quality of public administration,

6.12 “Bob tletherington, MLC, Ch: ern - Australian Joing
Standi Ce i on Delegated Leg spoke on the Western Australian
experience of scrotiny, which he described as “a turning back (o parfiamentary
supremacy”.

an of the W

6,13 “Justice “Trevor Hartigan, a Judge of the Federal Court of Australia and
President of the Administrative Appeals “Tribunal, spoke on the role of delegated
legistation as a tool of administration.

6.4 “Questions and  discussions  following each of the addr 1o the
Conference were lively, well informed, and directed o the futwe development and

impr of pavli y sight of executive Taw-making.

6.15 “The Conference passed three resolutions. The first two dealt with the
holding of the Third Conference in Perth in 1991, The third resolution was thit
Committees would report at the Third Conference on:

(a) the nature, the exwent and the implications for Defegated Legistation
Commiittees of the pioliferation, within the Commonwealth, the
Swates and the Territovies, of legisiative and  guasi-legislative
instruments which either:

(i) are not subject (o parliamentary scruting and control, or

(i) whether so subject or not, represent a developing trend in
delegated  law-making by virtue of theiv  origins,  content,
presentation or otherwise;

(b) the extent to which the Parliaments of the ¢ h the
States and the Territories have been able to monitor and serutinise
and where necessary improve by amendment provisions in Bills
which confer delegated law-making powers: and

(¢

the progress of staged repeal of defegated legislation (where this
oceurs) and the problems this may have produced for seruting
committees, and their responses to it.
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rd during the Conference. Pey

6,16 “Several majar themes eme the most
important of these was the role of pay ism in legislative scruting. This
topic also influenced discussion of other themes which developed.

6.17  “Several delegates mentioned the wide bipartisan suppoit that existed in
Parlizinents  for their | i and  Ordinances € itwees. C i
conuibute to the pa titution, with an cffectiveness that mises from
their avoidance of political issues. The non-partisan approach of committees
provides 2 teuly palinmentary pesspective and  the commiittees e, theefore,
crucizal to the preservation of the parliamentary system.

0.18  “The Conference particularly alfivmed the bipartisan nature of telations with
ministers and the public service. ‘This was contrasted with the executive and party
political threat to p: m and all that that expression stood for, Senator
Austin Lewis concluded that legi seruting i were the kst hope ol
nism because they were possibly the onfy places wheie jt was stll
practised. Parliament should be constantly vigilant 10 protect itself against eseeutive
eneroachment and exccutive erosion of paliameniary supremacy,

6,19 “Delegates agieed that erms of of delegated egislation ¢ ittee:
which provided for serutiny on the ground that an instiument may trespass on
rights and liberties clearly asserted the authority of ament over the eaecutive;
Pastiament iy supreme and it was up o Parliament, not governments, © bakinee
conflicting individual and collective rights.

6.20  “As the Conference resolution indicated, Australian commitiees were also
ned about the growth and effeet of quasi-legislation. One delegate noted a
move awiy from more formal tegulatory instiuments and commented on the
frequently poor drafting and presentation of less formal instruments. Some hinds of
ministerial orders were not subject to parliamentary control. One question raised
here was the extent to which delegaied legistation ittees. should rec {
changes 10 enabling Acts. Although puely administrative instruments need not
come before committees, stautes should not be undone by administiative
guidelines. A decline in parlizmemarianism could be iustrated by less substanee in

'y detail being supplied fater in the form of binding guideines or

Acts, the neces:
directions,

6.21 “The Conference expressed misgivings about the incieased use of regulitions
for policy purposes and the wse of non-reviewable, but nevertheless binding,
general ditections. Whereas previously an Act may have set up broad parameters
for repulati now the aegula were seiting up broad  pmameters  for
administrative instiuctions, Provistons shoukl be miade for such instractions to
come before a committee if it was suspeeted that the excentive was using them o
avoid scruting. The Administraiive App ribunal looks at instruments which
fall short of binding delegated Jegiskiive epactments, including  depatmental
practice manuals issued for the guidance of refatively junior officel Ihe finad
contributions 10 the Conference noted a trend to “hollow legislation’, where 1eal
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legistative power was in the ¢ ions and other ins ided for by an

bling Act (for ple the Co Uth Expore Control Au 1982), There was
general agreement that effective scrutiny should be expanded over the whole range
of quasi-legislation,

6,22 “The Conference devoted considerable attention 1o the question of scrutiny
both of bills and also of Acts. This problem was often seen as related o that of
quasi-legistation,

6,23 “Discussion emphasised the importance of serutiny of bills, paticularly in
refation 1o legisiative  delegations 1hat  might  by-pass  delegated  legistation
committees, In this context, principle (d) of the Senate Commitiee (that dele
instiuments  should not  cont matter  more appropriate for pacliamentary
enactment) was the most subjective of that Committee’s principles and, thevefore,
very difficult to apply ex post facto. The problem could be avoided by more
cffective limitations on the scope of provisions in bills providing for delegated
legislative powers,

624 “There was a co-operative partaesship between the two Senate legislative
scrutiny comumittees, one dealing with bills and the other addressing the delegated
fegistation eventually arising from those bills,

6.25 “Scrutiny of bills and  defegated  fegislative  scruting  wete  seen as
inter-dependent and not mutuaily exclusive, although Senator Lewis commented
that “the jury is still out™ on the Senate Scvutiny of Bills Committee, largely
because there was still no practice of the Chairman or other committee members
moving and supporting amendments on behall of that Committee or of the Senate
supponmg the ('onm\luu. by always agreeing to proposals arising from the
C 's on matters of civil liberty or parliamentary
propriety. )1 may be desirable to have a separate committee to deat with serutiny of
bills, rather than for this difficult function to be given to a delegated legislation
committee.

6.26 “A deplorable aspect of the preparation and passage of bills was the
developing wrend towards Jegislation by ‘press release’ or ‘legislation by policy
statement’. Another problem vecurring 100 frequently was provision in bills for
regulations to amend theiv paient Acts.

6.27 "It was suggested that the icegulation provision of an Act should be so
drafted as to limit the scope of delegated legislative powers 10 stated purposes.

6.28 "It is usual 10 state that del 4 legislati ittees avoid policy issues
as part of their bipartisan role, although this obhg'mun does not prevent the
Committee challenging a so-called policy that is obviously and directly an
infringement of the C intee’s principles. The C ittee must pussue s
primary responsibility to parlinmemary propriety and personal rights and liberties.
Scrutiny of legislative policy is, for example, central to the operations of the Senate
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Standing  Co on Regulations and C ‘The Committee does not
accept as an excluded matter of policy a ministerial policy to legistate in a way that
infringes the Committee’s werms of veference.

"

6,29 “Although it was sometimes difficult to where policy  ended and
i tion began, the members of the Senate Commitee have always avoided
il dispute, “The Committee had, however, made important contributions
to legislative policy. Some de s felt that issues of political or party policy did
not when a Commiltee  examined  orF  expressed  concern about  the
regulation-making powers of an enabling Act.

6,30 “The biy n suceess of the Senate Committee was attributed to avoiding
scrutiny of the merits of the instruments before it, Minis! had accepted that the
Committee was not a threat to policy, Discussion followed on the various attitudes
tahen by different Committees towards what may be regarded as a policy matter,

031 “The Regulati and Ordi C i feavours 10 pers
Ministers  that  Explanatory  Statements  should  accompany  each  leg
instrument laid before Parfiament. ‘These should explain the background to, and
justifications for, the legistation, summaiise its provisions and give some indication
of the impact of the instrument on those likely o be affected by it, Several of the
States, however, have legislative requitements for highly detailed segulatory impact
statements and discussion of these was an important topic at the Conference.,

de all
ative

632 “The desirvability of public impact statements was identified as a “major
trend” for the neat decade. In particular, there was a need to serutinise the impact
of regulatory laws upon the business community, It was suggested that committees
1etain the seivices of economic advisers well as legal adviser

633 “Statutmy requi ts for regulatory impact and  associated

hani for public consultation led 1o di ion of exemption proced: for
impact statements, the reaction of ministeis and executive procedu for impact
statements, the reaction of ministers and executive deparuments to the new
requiremnents and the relation of impact statements to policy.

6,34 “The closing on the costy of producing
impact statements, their content and drafting requirements.

0.35  “Sunset and sunrise provistons and staged veview were of major interest
throughout the Conference. As with regulatory impact statements, this was an area
in which the States have been notably active and innovative,

636 "This general wpic, including the concept of 1ot 1egulatory review, was
another identified as a “major trend” for the next decade. Delegates commented on
the special  unit New South Wales, separate fiom the legislauve scrutiny
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committee, which was ul'lhhshcd to review the number and volume of regulations.
The similar C ion Review Unit was also mentioned.
‘The discussion included the reaction of cxuulwc departments Lo sunset provisions,

6,37 “The final starements included sevesal refesences 10 the need for review of
outdated delegated legislation,

638 “The role of the media also emerged as a theme at the Conference, A
related topic was publicity and education about the operations of delegated
legislation committees,

639 "It was suggested that the medin were devoting less time 10 reporting
Parliament, the public service and the relationships between them. Parliamentary
committees were now a safeguard in arcas where the media were formerly more
active. Examiples were given of the lack of interest from the media.

6,40 “Seminars to publicise the activities of Committees could be useful in this
context, Another proposition was that there should be more educational activity on
the role of commiltees; it was felt that the decline of Parliament would accelerate if
the media and the public were uninformed.

641 “Other issues selating o technical scruting by delegated  legislation
commitices arose in the s) and in di i The Conference Report

expressly mentions a score of additional questions which were raised by delegates.

n and visiting
. particularly the increasing use of
CL in lIlLLll“g executive enerod chments on

642 “The Second Cunfugnu. focused the attention of Austy
C i on and probi

quasi-legislation and the need for vigi

partiamentary primacy. At the same time, mp.u' ip and parli ianism
were emphasised and confirmed. This ph o ¢ threats, ¢
principles and was tally pr ive because of the diversity

of structures, powers and funuuons of 1h¢. different committees whose members
met in C:mhum 1o participate at the Second Conference of Australian Delegated
Legislation Commitiees.”
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CHAPTER 7

THE THIRD COMMONWEALTH CONFE
DELEGATED LEGISLATION

MINSTER, 20-23 NOVEMBER 1989

RENCE ON

7.1 A delegation friom the Committee attended the Third Commonwealth
Conference on Delegated Legislation, held in Westminster from 20-23 November
1989, The delegation was Senator Bronwyn Bishop, Deputy Chairman of the
Committee, Senator Rosemury Crowley (Semate Standing Commitiee for the
Scrutiny of Bills) Senator Patricia Giles and Senator Kay Patterson (as well as being
a member of the Committee, Senator Patterson was Deputy Chairman of the
Senate  Standing Committee for the Scrutiny of Bills). The delegation was
accompanied by Anne Lynch, Deputy Clerk of the Senate and by the Committee’s
fegal adviser, Emeritus Professor Douglas Whalan.

7.2 The first C Ith Confi on Deleg Legislation, hosted by the

Committee, was held in Parliament House, Canberra on 29-30 September and 1.2
October 1980. ‘The second Conference was held in Ottawa from 11-14 Apail 1983,

7.3 The defegation ook an active part in the Westminster Conference,
presenting six papets, with Senator Crowley and Senator Paueison chairing two of
the seven working sessions led by pariamentuians. Senator Bishop was selected as
a member of & panel o sum up the results of the Conference. Senator Bishop was
also selected as 2 member of the Continuing Co-ordinating Committee, to represent
the Pacific countries of the Commonwealth.

7.4 ‘The six papers presented by the delegation were —

1. The Principles of the Standing Committee on  Regulations and
Ordinances of the Australian Senate, Senator Bishop

o

Serutiny of Bills in the Commonwealth of Australia, Senator Crowley
3. Scrutiny of federal quasi-legislation in Australin, Senawor Giles
4. Different models of technical legislnive seruiny, Anne Lynch

5. Review of existing delegated legislation in the Austrahan States, Senator
Patterson
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6. The links in the chain of protective scrutiny of delegated legistation,
Emeritus Professor Whalan,

(Copies of these papers are available from the Committee seeretariat,)

7.5 On 7 December 1989 Senator Bishop, as leader of the delegation, made an
interim report 1o the Senate on the Conference (Senate Weekly Hansacd, p.4110),
as follows —

7.6 “Mr Deputy Presiden), ) had the honowr the week before last to- lead a
delegation of senators and otheis to the Third Commonweaith Confeience on
Delegated Legistation, hosted by the United Kingdom Joint Committee on
Statutory Instruments and beld in London from 20 1t 23 November. The
Austratian delegation consisted of me, in my capacity of Deputy Chairman of the
REQD':I!IDD& and Ordinances Cnmmnuec, Senator Patricia Giles, a member of the

and Ordi i and Chair of the Committee of Pri mky.
Senator Kay Patterson, a uu,mlu.r of the Regulati and Ordi C e
and Deputy Chairman of the Scrutiny of Bills Commiutee, and Senator Rosemary
Crawley, 2 member and former Chair of the Scrutiny of Bills Committee. We were
accompanicd by Anne Lynch, Depoty Clerk of the Senate; Emeritus Professor
Douglas Whalan, Legal Adviser to the Senate Regulations and  Ordinances
Comumittee; M1 Ken Jusper, MP, Chairman of the Subordinate Legi
Subcommitice of the Victorian Legat and Constitutionasl Commitiee, and Ms
Pauline Ireland, Rescarch Officer to the Victorian Legal and  Constitutional
C i ‘The delegation will be p. ing a full report 1o the Senate, including
a transcript of the proceedings of the Conference, when such proceedings become
availabie. The delegation considered, however, that | should make this statement o
the Senate as soon as possible.

7.7 “As with the previous conferences, held first in Australia in 1980 and second
in Canada in 1983, this conference brought together representatives of a wide
cross-section of Commonwealth countries. Delegates from a number of countries
which had not been represented at the pievious conferences attended the Lundon
conference. In particular, note was taken at that e of the repr

from Pakistan, the fiest Commonwenlth-wide conference that country had aueaded
since rejoining the Commonwenlth, In all, 61 delegates attended from 17 countries.

7.8 “As with previous conferences, the commonality of problems confronting all
delegated legistation  committees  was  evident.  The  resolutions  agreed  to
unanimously at the confecence give a brief indication of the matters which were
discussed during the four days of the conference. | seeh leave to have this
incorporated in Hansard,
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7.9 “The resolutions read as follows-

RESOLUTIONS OF THIZ CONFERENCE

That this Conference:

(i} expresses its deep regret at the death, on 30th March 1986, of

()

(a)

)

P
B
<

«

(

oy

= &

Senator Alan Joseph Missen, Austsalia, Chairman of our first

h Ce on Delegated Legislati hosted by
Australia in 1980, and inaugural Chairman of the Commonwealth
Legislation Cq i and
B

places on record its appreciation of the crucial contribution made
by the fate Senator Missen to the establishment of this
Commonwealth-wide institution, and. to the enhancement of
parliamentary democracy by emphasising the importance of scrutiny
of alt legislation 10 good government.

That a continui Jinating  C i be appointed by the
Conference to:

arrange 1he next conference
bring up 1o date the Comparative Study prepared in Canada,
That the Committee shall consist of vepresentatives for each of the

following geographical groups of delegations, each group electing its
own rey ive on a one delegation ane vote basis;

Europe (Cyprus, U.K.)
Asia (Maldives, Pakistan)

Africa (Botswana, ‘Tanzania, Zambia, Zimbabwe)-two
representatives

Americas (Belize, Canada)

Caribbean (St. Lucia, Tiinidad & Tobago)

Pacific (Australia, New Zealand)

That the Commitiee shall appoint its own Chair and determine its own
procedures; that the immediate past Chair {(cuniently Hon. Perrin Beauy
P.C,, M.P,, Canada) shall be entitled to be coopied ex-officio; and that

the hosts of the next conference, if not aheady represented, shall be
entitled to nominate a representative to be coopted.
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. The Comtinuing Co-ordinuting C 1l

That the United Kingdom will provide a secretariat, for the Committee
until the hosts of the next conference are identified; and that this
Tunction witl be teansfened to the hosts of the next conference,

That the next conference will be held in a jurisdiction willing to host it,
not less than 3 years and it possible not more than 5 years after the
current conference.

That the Confeience authorises the United Kingdom delegation o
circulate o record of its proceedings.

That the following issues, common 10 a number of Commonwealth
countries, arose from the Thivd Commonwealth Conference on
Delegated  Legislation; and that therefore it would be a profitable
exercise for cach member country to examing its itiny procedures in
relation 1o the issues set out below, and 10 be prepared 10 report o the
next conference  the iesults  of such  examination  and, should
modification or reform be deemed necessary, any progiess made to
achieve change.

flowing of the exccutive power
without  further  refer

2

amend or repeal primary
¢ to Parliament ("Heary VI

ion have

whether those respansible for scrutinising  delegated legi:
ical advice:

aceess o the best and most ind legal and tech

whether the | of legislati ncludi fet 1 legiskati is

accessible and comprehensible 10 the ordinasy citizen;

the scrutiny of defegated powers contained in bitfs or proposed bills;

the weeding out of outdated, over-amended or inaccessible 1egulations,
whether by “sunset clauses” or other means.

In preparation for the next conference, a survey of the information
from each country should be collated, perhaps by the host conntry, and
presented to the Fourth Conference,

My Bob Cryer, M.P. (U.K.)
Mr Abdur Rauf Lughamani (Pakistan)

(i) Hon. Bahiti K, Temane, M,P, (Botswana)
(ii) Mr Philip §, Marmo, M.P. (Tanzania)



{d} Mr Tom Wappel, M.P. (Canadua}
{e) vacam

{f) Senator Bronwyn Bishop {Australia)

7.00  “Significantly, the conference vesolved that each member counwry would
examine its own scrutiny procedure concerning the following issues: firstly, “Heary
Vil clanses’, whereby the Executive takes power to amend or repeal primary
Iegishlmn without further u.fucnu, to Parliament; secondly, whether those

ible for scrutinising s have aceess to the best and most
h.gal and techni .ulvlu:' thirdly, whether the language of legislation,
i i ishati ible and hensible to the ordinary

is
citizen; rourlhly, the scrutiny of delegated powers contained m Bnlls or pmposc.d
Bills; and, fifthly, the weeding out of dnted, o or
regulations, whether by ‘sunset clauses® or other means,

7.11 “Itis well to note that exueme use of tenry VI clauses, which is of
relative insignificance a1 the Federa) level in Australia because of our Regulations
and Ordinances Committee and Serutiny of Bills Committee, was of gieat concern
to & number of our colleagues, particularly in Brinin. The model of our Seruting
of Bills Committee met with great enthusiasm from Lord Rippon from the United
Kingdaom, where there is no such equivalent, Many featmres of the Australingn
system, both at a Federal and State level, were (he subject of some envy by our
Commonwealth colleagues, The most important feature a1 Federal level, which has
also been commented upon at previous conferences, Is the cupacity of either House
to ensure that motions of disallowance, whether on. behall of the Regutations and
Ordln.\nco.s Committee or by any member of either House, are in fact dealt with,

J notably Victoria and New Zealand, are moving in 1his disection;
others arc. fmslr.uui hy thIl fach of capacity to ensure that their reports and

for d e are debated and determined.

712 “The problem of quasi-law, that is, guideli manuals, rulings and the like
which can be given the force of law and are not subject to parliamentary scrutiny,
met with cousiderable concern from delegates, who noted the growth of such
practices. Discussion over the week ranged widely, as indicated by the subject
matter of each session. The first session, on 20 November, was based on 2 paper
commissioned by the second conference and prepared Ly the Parfiament of (‘.m:ld.n,

entivded *Drafting and Scruting of Legislation in the C Ith: a Comy e
Study'. As the first speaher on this paper 1 gave an fccount of the cuirent
operations of the Regulations and Ordinances C As i above, the

question of quasi-taw was one of such coneern 1o the conference that it was the
subject of a full discussion on 21 Novewmber following an address given by
Professor Gabriele Ganz from Southampton University, Senator Patricia Giles
defivered a paper which addeessed this question,
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713 “On Wednesday, 22 November, under the genera) heading *Uses and Abuses
of Delegated Powers’, three papers were given. The first was by Mr Andrew
Bennett, MP, of the United Kingdom, who spoke in general lerms on the topic; the
second by Mr Doug Graham, MP, of New Zealand who spoke 10 a paper on fees
and charges, with particular reference to the use of delegated Jegiskation 1o raise
taxes without full paclizmentary authority. The third paper, on the overuse of
Heary VI clauses, was given by the aforesaid Hon. lord Rippon of Hexham, a
former Secretary of State for the Environment, who, as [ said eailier, drew specifie
attention to the Senate Standing Committee for !hc Seratiny of Bills as a mode!
which might, with profit, be followed by other patliaments. It was therefore timely
that the speaker at the next session on that day, Senator Rosemary Crowley, gave a
paper on the scruting of enabling legislation, with particular reference to the
operation of the Serwtiny of Bills Conunittee.

7.4 "The afternoon session was devated to discussion of court supervision of
delegated legislation, the subject of a paper by Mr Louis Blom-Cooper, QC, from
the United ngdum. whose paper was supported by a contribution from Professor
Douglas Whaian, This was followed by a panel discussion on relationships between
executive government and the Parliament, with United Kingdom representatives
from the Department of LEducation and Science and the Home Office,
Parfiamentary Counsel, and the Law Advocate’s Department, together with Counsel
10 the Chairman of Committees of the lHouse of Lords and Counsel 10 Mr Speaker,
indeed, we were priviteged (0 have the opening ceremony of this conference
conducted by both the Lord Chancellor and My Speaker.

7.5 “On 23 November, Senator Kay Patterson delivered a paper on the 1esiew of
ng regufations, which gave @ succinet account of generud seruting practices in
the Australian Stnes. Mr Ken Jasper, as a representative ol the States, spohe of the
practices in the Victorion legistature, The fast paper delivered at the conference was
by Professor St John Bates, Clerk of Tynwald, the Isle of Man. He examined
different models of serutiny, covering matters such. as whether such scruting is best
undertaken by a commitice of members or by officials, and powers of commitiees
in relation to defegated fegisfation, Anne Lynch made a contribution on behalf of
the Australian delegation.

7.6 ™The conference proceedings concluded with a panel discussion of which 1
was privileged to be a member, the paneflists having Oeen selected in the course of
the conference from the delegations. These panelfists emphasised the importance of
paliamentary seruting of the  Esceutive and  exceutive accountability o the
Parliament. The conference concluded with a discussion of future proceedings and
with agreement to the resofutions which { have had incorporated in Hansard, {¢is
noteworthy that the first lution of the conf ce wiy a4 recognition of the
contribution made by the late Senator Alan Missen o the establishment of the
conf ¢ and the of partiamentary demociacy,
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7.17 “Mr Acting Deputy President, on behalf of the Australian delegation, 1 wish
to thank you and the Senate for the support given to the delegation. This support
was continued in London by My President’s predecessor, His Excellency the Hon,
Douglas McClelland, and Mrs McClelland, and the exceltent staff at the Australian
High Commission, to whom we express our appreciation. We wish also to place on
record our sincere thanks to our hosts, the United Kingdom Committece on
Statutory Instruments, for the splendid organisation of the e, and the
wonderful hospitality which we all enjoyed. As the brief outline of the program
indicates, all delegates actively contributed, both (hrnugh lhc presentation of papers
and through their panticipation in the vig that foll d the
presentation of the papers. There seems little doubt that the discussions were
fruitful, and the Australinn delegation looks forward to being represented a the
next conference, which by resolution will be held within the next three to five years
at a venue yet to be determined. 1 move: That the Senate take note of the
statement.”
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CHAPTER 8

ND STATUTORY PUBLICATIONS BILL 1989

8.1 On 19 July 1989 the Chairman of the Regulations Review Committee of the
House of Representatives of the New Zealand Partiament wrote to the Committee
asking for comments on the New Zealand Swwtory Publications Bill 1989,
Important provisions of the Bill were based on a Report of (he Regulations Review
Commitice.

8.2 The Chairman, Senator Colling, wrote to the New Zealand Committee on 17
August 1989, The following parageaphs are extracts from the leuter,

83  “On bLehalf of the Senate Standing C i on Regulati and
Ordinances | am pleased to provide comments which | hope will be of assistance,
Your approach to us for comments on a New Zealand Bill that will affect the work
of your Committee is an eacouraging example of the vilue of the Commonwealth
wide network of members, advisers and staff of the various delegated legistation
committees. The spirit of that network w.ls w.mnly wldcn\ at the recent Second
Conference of Australian Del {1l G held in Paj
House, Canberya,

8.4  “The Swututory Publications Bill' in its present form appems 1o have a
number of innovative features which may enhance the supervisoly powers of
Parliament over the executive,

8.5  “The most striking of these provisions are: the power of partial disallowance;
the permanent referral to the House of Represematives and any of its relevant
commitiees, allowing disall by resolution or £ at any time duing the
fife of a regulation; and the power of d or substitution of regulations by
Parliament. Any one of these provisions would be viewed as o major advance for
many other committees. Together, however, they represent a notable attempt at
realistic Parliamentary contiol of subordinate law-making,

8.6  “The provisions which allow for parli y control of quasi-legst
instruments are also very interesting. J will comment in detail on each nl’ these
under the appropiiate clause
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Clause 1 — Short titie and commencement

8.7  “Clause 1(2) provides, in effect, for various provisions of the Act o come
into force on dates 1o be appointed by the Governor-General by Order in Council,
You might be interested to know that the Semate is somewhat critical of such
commencement device because it could give rise to the virtual non-implementation,
at the discretion of the Executive, of provisions passed by Paviiament,

88  “In Austr the practice had 1ecently been 1 include such commencement
provisions in Acts, leading on occasions 0 subsequent delay, sometimes ol years,
before the executive acted to commence the relevant provisions. However,
following a resolution of the Senate, the Department of the Prime Minister and
Cabinet and lhc Office of Parliamentary Counsel then accepted that (m.u should
be a “sunrise” provision for each such which g ly provides
for automatic commencement within six months if the executive government has
not commenced the provisions within that time. 1 attach a copy of an Order of the
Senate in refation to the issue, o copy of memoranda from the Depatment of the
Prime Minister and Cabinet and the Office of Pirll.lmumuy C&)unsu. a copy of
Papers on Parlisment, No.2, *Legislation and Dissol by Prock; — Some
Implications”, by Anne Lynch, Deputy Clerk of the .Sl.n.nL, and the dralt of
another article on this matter by the Deputy Clerk,

Clause 2 — Interpretation

89  “The definition of “Regulations” in clause 2 includes (paragraph  (e))
instuments deemed by any Act to be regulations, One of the most difficult
problems ntly encountered in Australian delegated legislative seru
achieve adequate parliamentary control over so-called “quasi-legi
now a major legislitive issue in Aostralia, As 1 mentioned in a statement to the
Senate on 15 June 1989, there is an incrensing use of new leg ive and
administrative techniques outside the usual kinds of legisiative instruments. These
defy the accepled justifications for delegated legislation. Some Acts contain
considerably less detail than previously, with subsequent 1esort to a variety of forms
of quasi-legistative insttument, This dewil may not be wechnical or minor but can
be the substantive core of the scheme, expressed i such terms a “guidelines” or
*directions”. In Australia these nay not be subject w disalfowance or even tabling,
When they are 50 subject thein termmology and content is such that it is difficult w
tell whether they are manditory  prescriptive instruments o admin i
decisions. Increased use of these instruments at the expense of detailed provision in
Acts and the more orthodox and carefully  dinfied instruments of  delegated
legislation like Statwory Rules may increase the power ot the exceutive at the
expense of the parliament,

810 “Pas .l|)|l {£) would be a valuable provision to Pa
contio! over quasi-legislative instruments if the executive 100k the proper course ul‘
“deeming™ ) legishitive o1 preseriptive instruments to be regulations and therefore




subjeet to the remaining provisions of the Bill, Paragraph (e) seems 10 reflect some
executive vecognition that there is a probiem in this arex and attempts to alleviate
it, I & deeming provision is used, however, there will be a need for partiament to
conduct a very careful seruting of bills that conwin provisions for creating
instruments, to determine if lepislative instruments have been properly deemed 10
have: the character of regulations, Any preseriptive instrument should be deemed to
be a regulation and thus subject o the provisions for regufations regarding
disallowance, printing, ete. Where this has not occurred the Turther need may arise
of moving appiopriate amendments on the floor of the House, It is il that
quasi-fegistation should nat eseape the scrutiny and control of parlinment by
slipping through the net of an inadequate definition. If 2 multitude of “guidelines™
appear in Acts and are not deemed 10 be regulations then all the consequences of
the new quasi-legistation will follow, and many of the intended safeguards in the
Statutory Publications Bill will come to nothing. The only alternative to moving
amendments o each future offending Bill may be to amend paragraph 2(e) 10
provide that as a matter of law, legislative or preseriptive instruments not otherwise
described in paragraph (a) 10 (d) are deemed to be Regulations for the purposes of
this Bill. Al of our comments on the following provisions of the 8ill are subject o
this proviso.

8.1 “In Ausualia, at least, we see this as a very important issue, Unfortunately
here there is no automatic deeming provision and recourse must be had to moving
amendments on the foor of the Senate 10 ensure thar quasi-legislitive instruments
(often identitied and drawn attention 10 by the Scrutiny of Bills Commitiee) are to
be dealt with as if they were Regulations (see section 46A Acts hnierpretationt Act
1904 (Commonweaith)).

812 "The problem of yuasi-legislation was discussed i detail ar the recemt
Second Conference of Australian [ { Legistation C i

Clause Y — Publication of regulations

8.13 I am somewhat concerned that as far as repiints of Regulwtions are
concerned, all the good intentions of clause 4 appear not w apply expressly to
regulations; the mandatory provision for reprinty of Acts in clause 4(1)(b) does not
seem to appear in clause 9. 1 would regard this as o defect ... seprings of regutanons
being equally as important as 1eprnty of Acts, As a general ule, we believe
regulations should be printed, published and reprinted in the same way ds Acts,
with the same quality of presemtation and binding, and the same degiee of
consolidation, annotation, indesing, aceess (inchuding ADP applications) and
distribution.

814 “Iuis noted that the Chiel Paliameniary Counsel is tequited to ariange for
the printing and publication of vegulations. It is appropriate that this official
arranges for similar treatment of Acts (except for reprints), in keeping with the
general outlook that iegulations dre in no way inferfor law 10 Acts and that they
should be published, cic in a similar fashion to Acts. We aie concerned, however,
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that insufficient autention is directed (o th publication (and reprint} of current
regulations. The clause only requires p ion of future Lt It is true
that the Auorney-General may ovder printing but there is no criteria for the
exercise of this power. At the risk of repetition we believe the provisions for the
publication of regulations should be not less than those for the publication of
Acts..,

Clause 11 — Notice of making of regulations

8.15 “Clauses 11(a) to (¢} (providing for notice that reguliations have been made}
are wholly appropriate. Clause [1{f), however, gives no indication of the other
information which should be available to users of regulations and the publication of
whkh may be nppropn.ue C Onsldunumn could be given, for example, 10 express

ification that Exy are also available to be purchased, if this
is in f.lLl the case. There ammrs 10 be no provision for the mandatory preparation
of reg y Expt y in the Bill. You would also be aware of
recent innovations in some of the Australian States, where Regulatory Impact
Statements are an imtegral part of regulation making, as well as the
process, These Regulatory Impact Statements are by their nature necessarily
provided for by statute, They are amaong the more significant changes which have
taken place in the Australion legislative serutiny arena, Nu change has yel oceurred
at the Federal level. However, while latory product of Regulatory tmpaet
Statements may need careful evaluation, the provision of a proper Lxplanatory
S 10 acc y regulations may be a more obvious tesponse 1o the needs
of users. It has lonb l!un the policy of the Ce i 10 require Ministeis to
provide y for all del | legistati referred 1o the
Committee. Such statements are tabled and thereby publicly available..,

Clause 19 — Disallowance of regulations

8.16 " This provision scems to allow the Parliament to disallow any regulation at
any time and not simply within, say, a certain number of sitting days, If so, this is
an notable contribution 1o Parliamentary control of delegated Tegislauon. Most
legiskuures have & ser peiod during which disallowance action must be taken,
folfowing  which Parliament has no control over instruments, cven though
circumstances may have changed and the Partiament auy wish 0 the action.
Parliament can amend or repeal an Act at any time, 1t iy, however, usually limited
0 & shoit initial period to the similir measures with respect to 1egulations made
under that Act. From the point of view of Parli 'y sup! acy this
is unfortunate,

817 1 note that individua! provisions of regulations may be deemed 0 have
been disallowed and this partind disallowance is most useful Given the notable
pravisions in the Bill for amendment or substitution, 1his approsch will ensure full
control by Parhiament over the content of faws made by the exceutive,

™



8.18 “On the general question of disallowance the Senate recemtly had a
difference of opinion with the Commonwealth Solicitor Geneial and  the
Attorney-General's Department over the efficacy of a particufar disalfowance
resofution. Litigation appears 10 have justificd the position of the Senate with
respect to this aspect of disalk c. A copy of decisi in the case so far is
attached for your information. (The litigation was Thomas Borthwick and Sons
(Pacific) Lid v Kerin and Others, (1989) 87 ALR 527. See Eighty-Sixth Report, May
1990, Chapter 9)...

Clause 23 — Power with Parliament to amend or substitute
regulations

B.19 ““These provisions aie very interesting indeed. They will ensure proper
contro! by Parliament aver the content of executive law making. They also
recognise the proper position of a person who defegates, viz that a delegated power
does not prevent the exercise of the same power by the person who delegates...

Clause 25 — Power of the Executive to revoke spent regulations and
other instruments

820 “lt appears that the power to revoke in this clause is not subject 10
disallowance, The power to repeal or revoke is just as much a faw making power as
the power to make regulations and should similarly be under the conwol of
Parliament, The exercises of this power should similarly be published and
numbered as are other instruments. The Senate Committee has taken issue with the
executive on this very point and on its initiative 3 Commonwealth ordinance was
disallowed on the grounds that the repeal of obsolete Acts by executive faw niaking
was not appropriate unless the Parliament had detailed and exact information about
what was being repealed and could retain its power to prevent any particular
repeal. 1 attach o copy of the Report of the Commitiee on this matier, (See
Seveniy-Sixth Report, December 1985)..."
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CHAPTER 9

LXAISON WITH THE ADMINISTRATIVE REVIEW
COUNCIL

9.1 ‘The Administrative  Review  Council  (ARC), established  under  the
Adminisirative  Appeals Tribunal  Act 1975, is one of the most important
constituents of the Commonwealth administrative law system, The functions of the
ARC aie generally to inguire into and review all aspects of the review of

dmini ive decisi its bership is Professor Cheryl Saunders, President,
the Presidemts of the Law Reform C issi the Ad itive  Appeals
Tribunal and the Commonwealth Ombudsman as ex officio members and seven
other members, predominantly permanent heads of Commonwealth Departiments
of State.

9.2 On 31 August 1989, in Partiament House, the ARC held. o major conference
on Rule Making, Members of the Committee, the Legal Adviser and the Seeretary
attended the conference and were nvited to the conference dinner, addiessed by
the Hon Sir Gerard Biennan, AC KBIE, a Justice of the High Cowt. Following this
conference the President of the ARC wrote 1o the Chairman as follows —

*20 October 1989

Senator Bob Colling
Chairman

Senate Standing Committee on
Regulations and Ordinances
Parliament House
CANBERRA ACT 2600

Dear Senator Colling

At its meeting on 13 October, the Administiative Review Council b
action that should be taken to follow up its Conference on Rule Making, hekt in
the Parliiment on 31 August.

The Council agreed to formally adopt a project on rule making and o give ¥
high priority A Council commitiee was appointed, with Professor Dennis Pear
ity Chairman, to carry the project forward, The teims of teference are attached,
The Council also agreed 10 edit as much of 1he proceedings of the Conference as
possible and o publish them, partly 10 stimulate discussion on the issues involved
in rule making and panly 1o inform people about the project.




The Council attaches great importance 1o consultation with your Commitiee during
the course of its project. We would value your support for the project and be
grateful for the opportunity to draw on your expertise from time 0 tme. We
would also be interested in your views on the terms of veference at this early stage,
before the project gets underway.

I will be overseas for a month from the end of this week, but Professor Pearce
would like to have a meeting with you as soon as possible to discuss the project. He
will contact you himself within a week or so. 1 look forward 10 becoming involved
in the project when [ return,

Yours sincerely

Professor Chery! Saunders
President

ADMINISTRATIVE REVIEW COUNCIL
Rule Making Committee

Terms of Reference

tion

(1) To examine the distinction between primary and other forms of legis!
and what should form the prima facie division of content between them,

(2) Vo review the nature and forms of legislative instruments to produce
uniformity of terminology and common content in the various forms of
instruments,

{3) To review the Acts Interpretation Act and the Statutory Rules Publication
Act to desi the di forms of subordi gish and the
making and review processes appropriate to each,

{4) To review y fures for making with regard being
paid to notice and consultation procedures and the impact that the Victorian
Subordinate Legislation Act procedures have had,

(5)  ‘Fo review the method of | of with attention

being paid to the need for consolidation of instruments and their publication
ble form, and to consider in this contest, the possibility of the
establishmeny of a Federal Register.™
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9.3 On 22 November (989 the Chaivman wrote to Professor Saunders as
follows~

“22 November 1989

Professor Cheryl Saunders
President

Administeative Review Council
GPO Box 9955

CANBERRA ACT 2001

Dear Professor Saunders,
1 refer to your letter of 20 October 1989 concerning action following upon the

Administrative Review Council Conference on Rufe Making, heid in Parfiament
flouse on 31 August 1989,

The Committee believes the Terms of Reference of the Rule Making Committee
appear 1o be appropriate, and we are pleased 1o offer comments on any aspect of
the project that you believe would be helpful. The Committee secretwiat has
already been in tonch with the staff of the Councii on an informal basis and 1
would be pleased 10 talh w Professor Pearce whenever convenient. 1 also look
forward to discussing the matter with you on your rewurn to Australia.

In the meantime the Commitiee offers the following preliminary comments on the
terms of reference.

(1) Your first term of reference is, of course, refated to a principle of cich of the

Senate legistative scrutiny ¢ namely whether a p.umulm matter
shuuld be legistited for under jon iather than by Parliament. Both
C have 1 on individual cases in which the question has

atisen and upon the general conceptual approaches, 1t may be appropriate for
these conclusions to be studied, {t may abso be useful o isolate and categorise
the ey characteristies of the range of existing subordinate fegislaive
instruments 10 determine whether any generally applicable rules aan be
abstracted that could in Iumu. be applied 10 dlfﬂculx cases. For eaample, s all

hnical data i consigned 1o del 4 instiuments? What is
“technical data™ Would it uu,ludc Ims of bodies 10 be subject 1o or excluded
from the legiskwion? Shoutd the making of administrative or machiery
ar alwatys be del d? Again, how should that be defined? Should
the delegation of lfaw making power in Acts be expressly limited 1o techaica)
and administiative matters 1o confine the otherwise wide scope of what may be
preseribed?
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(2)

[C)

(5)

The Committee suppocts chianges to pmducc umfoumly of tw ninniogy and
subject matter or content of C This
somewhat refated to your Term of Reference (5) whuh is dlscusscd below. The
Committee would support a ¢ Ler logy for all C Ith
statutory instruments, possibly bringing all such instruments within the present
Statutory Rules series.

This is 1 most important area of concern, “The basic attitde of the Committee
is that afl Commonwealth statatory instruments showld be subject o the
provisions of the Statitory Rules Publication Act 1903, 'The provisions in the
Acts Interpietation Act 1901 which require legislative instraments to be subjeet
only to tabling and disallowance are flawed in that all of the saleguirds in the
Statutory Rules Publication Act do not apply. This question of publicition and
consolidation is addressed later under aumber (5) of your Terms of Reference,
Apart from this the Committee supports the inclusion of safeguards in
statutory  provisions. With respect to the review processes appropriate to
defegated  fegisiation, the Committce has noted the phased repeal of
instruments by reference to dates of making and the automatic “sunset”
provisions of a term of years for new instruments, provided in various State
Acts. Your review ol such provisimls could be coordinated with your
ination of ter n and publication under Terms of
Refetence (2) and (5). Ilu (‘ommulu. has also noted the recent New Zealand
i tive where, as we understand it, instruments stand permancitdy refeceed to
the Parliament for possible disallowance at any time, a very interesting
potential safeguard, facifitating tegufar and effective monitoring potentiat,

Procedures for notice could be hefpful in the Commonwealth context, as could
some consultation provisions, You would be aware, however, of the strict
avoidance of policy issues Oy the Committee. it has been argued that some of
the provisions in the Victorian and New South Wales Acts may inappropriately
require Committees to examine aspects of the poficy and merits of subordinaie
laws. There are also practical considerations here, In Victoria, for example, the
great bulk of the population lives in the Mefbowne metrapolitan mea and it
would not be difficult to arrange, for ple, personal repr ations. In the
Commonweiith sphere, on the other hand, neither the Parfiament nor mm,h of
the senior public service are located in or ¢ the population centres they
serve, Personal representations could be eapensive in time and money uniess
the Senate commitiees were ashed o invite submissions and travel 10 take
evidence,

This is one of the most imponant areas of reform in the whole field of
delegated legislation. It is not necessary o detil the deficiencies of much
delegated legistation in this area, The Commuttee believes that the standinds of
dl.\fun;,, pnmm;,. pul\llcuuon, citation, accessibility, consolidation and ADP

lica I legistation should be not less than that of Acts of the
.lrlmmg t. “IIb al.m(l.nd is, the Committee believes, achieved by the Swtutory
Rules, 1 is clearly not achieved by most of the other forms of de ed

80



legislation, now the majority of such instruments, A Federal Register might be
appropriate with suitable unified numbering and citation, Some aspects of The
United States Federal Register, described at your Conference, could provide a
model for Commonwealth action. Options here could include a series of
Commonwealth Statutory Instruments similar 1o the Statutory Rules or, and
this may be the preference of the Committee, to subsume all delepated
tegistation within the present Statutory Rules series. These proposals could be
modified if a complete system of phased repeal of statutory instruments is
introduced. The above are preliminary comments only and we look forward to
developing aspects of them following our discussions,

Yourss sincerely

Bob Collins
Chairman”
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APPENDIX 1

CLASSIFICATION OF LEGISLATIVE INSTRUMENTS
UNDER THE HEADING “MISCELLANEOUS” IN

PARAGRAPH 1.10

ation Tribunal Determinati

Aged or Disabled Persons Homes Act Determinations and
Principles

Parliamentary Presiding Officers' Determinations

Australian National Railways C ission By-laws

Wildlife Protection {Regulation of Exports and Imports)
Declarations

Commonwealth Employees’ Rehabilitation and Compensation
Approvals and Pectarations

Export Control Orders

Motar Vehicle Standards Orders

States Grants (Petroleum Products) Schemes
AUSTEL Determinations

Customs Act Notives

Excise Act Notices

Explosives Regulations Orders

Tel fcatians Act Deter

‘Trade Practices Declarations and Guidelines

Acts Interpretation Act Ordess

Austrealian G ial Roads Development Deter
fands Acquisition Notices

Quarantine Act Determination

(ST
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Rules of Court by High Court
Ships (Capital Grants) Act Guidelines
Social Security Act Determinations

Telecommunications By-laws
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APPENDIX 2

INSTRUMENTS MADE UNDER ACTS AND SUBJECT TO
DISALLOWANCE OR DISAPPROVAL BY EITHER

HOUSE OF PARLIAME

Enactments

Abariginal Councils and
Associations. Act 1976

Aboriginal Land (Lake Condah. and
Framlingham Forest) Act 1987

Aboriginal Land Rights (Northern
Territory) Act 1976

Aboriginal and Torres Strait
Istander Commission Act 1989

Abariginal and Torres Suait
Islander Heritage Act 1984
Aboriginal and Tornes Strait
Istanders (Queensland Reserves and
Communities Self-management)
Act 1978

Acts Interpretation Act 1901

Aged or Disabled Persons Homes
Act 1954

Aged or Disabled Persons Homes
Amendment Act 1989

T
Instruments

by-laws (5.30)

by-laws(ss. 15,23)

declarations (grants of mining inerest)}{(s.41)
proclamations (mining imerests and
operations)(s.42)

determinations (Chairperson and Chiel
Executive Officer)(s.194)

notices {constitution, election procedures,
operations, terms of members of
Commission)(s. 1 [6)

rules (regional council and zone elections)

declaration by Minister of significant areas and
objects {s.15)

by-taws (s.10)

orders (administrative an )(5.19BA)

Charter (hoste! resident’s rights and
responsibilities) determinations (approved home
grams)(s.9)

determinations (personal and respite peisonal
care subsidy)(s. 10)

general conditions (hostels)(s.10t)

guidelines (hostel variable capital funding)(s.913)

principles (5.25)
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Anti-dumping Authority Act 1988

Ashmore and Cartier Isfands
Acceptance Act 1933

Atomic Energy Act 1953
Australian Antarctic Tenitory Act
1954

Australian Broadeasting
Corporation Act 1983

Australian Capital Territory
Supreme Court Act 1933

Austratian Capital Territory Tax
{Transfers of Marketable
Securities) Act 1986

Australian Horticultural
Corporation Act 1987

Australian Meat and Live-stock
Corporation Act 1977

Australian National Airlines Act
1945

Australian National Railways
Commission Act 1983

Automotive Industy Authority Acl
1984

Bankruptey Act 1966

Bass Strait Freight Adjustment
Levy Act 1984

Bounty (Books) Act 1986
Bounty (Computers) Act 1984

Bounty (Metal Working Machines
and Robots) Act 1985

directions (interpretation of legislation) (s.12)

ordinances of territory (s.6)
regulations of territory

declavations that the Approved Defence Projects
Protection Act 1947 applies (5.60)

ordinances of territory (s.12)
regulations of territory

rules (Tenure Appeal Board and Disciplinary
Appenl Board) (s.83)

rules of court (5.28)

regulations (1ax exemptions)(s.6)

arders (accounts, returns and registration of
premises)(s.122)

orders (export licences and meat guotas)(s. 6k,
161,16K, 10L)

by-laws (s.69)
by-laws (5.79)
suspension of number of statutory

authority(s.21)

rules (records and inspection)(s.172),
(bankruptey proceedings)(s.315)

rates of levy (s.6)

declarations (s.4)
notices (classification of machines) (8.5}
declarations {classification ofmachinery and

components, specification, value and
percentages) (ss.6, 7, 8)
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Broadeasting Act 1942

Census and Statisties Act 1905

Christmas {stand Act [958

Civil Avimion Act 1988

Cocos (Keeling) Istands Act 1955

C 1th Empl

orders (technical sevvices, interference,

inations)(s.15), (Bioadeasti
Tribunal)(s.(7), (plnning, technical
services)(s. 12515)

)

determinations (1elease of inforntation)(s.13)

ordinances of tesvitary (8.10) regulations
ofterritory (s.23)

orders (technical requirement for aiveralt,
engines and equipment) (s.98(5))

ordinances of territory (s.13) regulations of
territory (5.20)

ploy
Rehabilitation and Compensation
Act 1988

Commonwealth Electoral Act 1918

Commonwealth Teaching Service
Act 1972

Companies and Securities
(Inerpretation and Miscellaneous
Piovisions) Act 1980

Conal Sea Islands Act 1969

Crimes {Foreign Incursions and
Recruitment) Act 1978

Customs Act 190t

Customs Tariff Act 1987

Dairy Industry Stabilization Act
1977

(rebabilitation and p ion)
(s21)

notices (decluration of body corporate)(s.73),
(declaration of administering authority)(s.101)

rules of court (5.375)

determinations (remuneration, benefits and
allowances)(ss.20, 23)

instruments applying to refevant Acts (s.4)

ordinances of territory(s.?)

sclarations (Ministerialdisy ion) (5.9)

declarations (diese! fuel rehate)(s.104)
irections (interpretation of anti-dumping
tion) (s.269TA), (Mctory costs)(s.2698),
notices (diesed fuel rebate)(s. 164)

instrument of approval (forms for
dieselrebate)(s.4A)

es and i }s.25)
directions (goods consisting of separate
acticles)(s.20) orders (application of duties){s.360)

principles (determination of quotas}s.11A}
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Defence Act 1903

Defence Force Discipline Act 1982

Defence (Special Undertakings)
Act 1952

Disability Services Act 1986
Employment, Education and
Training Act 1988

Environment Protection (Impact of
Proposals) Act 1974

Environment Protection (Nuclear

Codes) Act 1978

Excise Act 1901

Explosives Act 1961

Export Contro) Act 1982

Family Law Act 1975

Federal Airports.Corporation Act
1986

Federal Court of Austratia Act
1976

determinations (superannuation interim
arrangements)(s.52)

determinations (remuneration, benefits and
allowances)(58C).

orders (contral and administration of rifle
ranges)(s.123G)

interim determinations(conditions
ofemployment)(s.13)

determii T Xs.14)
rules (punishment)(s.36)

rules of procedure (5.149)

orders (restricted areas)(s.15)

determinati (training all es) (s.24)

principles (administrative)(s.5)

determinations (higher education
institutions)(s.4( 1))

orders (administrative procedures)(s.7)

orders under regulations (s.15)

arders (codes of practice,nuclear activities)(s.9)
orders (special situations,nuclear activities)(s. 14)
declarations (vebate of oil duty) (s.78B)
determinations (import parity pricing Bass Strait
ail)(s.6A}

notices (diesel fuel rebate)(s.78A)

insteument of approval(forms fav claims for
*drawback’ of excise duty, dieselfuel
1ebate)(s.4AA}

arders (handling of explosives)(s. 10)

orders (preseribed goods, inspection, seizure,
trade descriptions, fees) (5.25)

rules of court (5,123)

by-laws (.72}

rules of court (5.59)
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Iisheries Act 1952

Foreign Proceedings (Prohibition
of Certain Evidence) Act 1976

Gireat Barrier Reef Marine Park
Act 1975

Health Insurance Act 1973

Heaid Island and MeDonald
Islands Act 1953

High Court of Australia Act (979

Higher Education Funding Act
1988

determinations (plans of )(s.73)
fisheries notices (s.8)
plans of management (fisheries)

orders (instruments of the
Attorney-General)(s.5)

soning plans (maring parks)(s.12)

s of form of undertaking (pathology
authorities and practitioners)(s.23)
determinations (approved pathology authorities
andpiactitioners)(s.23)

determinations (Pathology Services Advisory
Committee)(s.78C)

determinations (pathology services)(ss4A, 4BA,
4BB, 23DC, 23DF, 23DN)

determinations (variation of (able of
services)(s.4)

guidelines (payment of Medicare benefits)(s.3)
determinations {definition of *basic pri
*hasic 1able’)(s.13)

Commiltee) (s.40)

detern ations (health services)(s.9)

directions (registered organisations)(s.19)
directions (lieaith Insurance Commission}{s.73)
orders (eligibility of immigrants and
refugees)(s.8)

instruments of revocation (pathology authorities
and practitioners) (s.23)

principles (approval of private hospitals){s.31)

ordinances of territory (s.11) regulations of
territory

divections (functions and’ powers of Clerk (s, 19)

determinations (grants for buildi
operating expenses) (ss.26, 31)
directions {(grants for expenditure and operating
purpases)(ss. 18(3), 20(1), 21{2). 26(2), 29(3),
31(2), 32(3), 100, 101) Horticultural Research
and Development Corporation Act 1987

2 and
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Human Rights and Equal
Opportunity Commission Act 1986

Interstate Road Transport Act 1985
Judiciary Act 1903
Liquid Fuel Emergency Act 1984

Liquified Petroleum Gas (Grants)
Act 1980

Meat Inspection Act 1983

Motor Vehicle Standards Act 1989

orders (s.81)

declarations of international instruments (s.47)

orders (federal road safely standards)(s.35)
rules of. court (s.86)

guidelines (allocation of fuel)(s.41)
determinations {(wholesale LPG prices)(s.5}
orders under regulations (s.36)

orders (prod of
official marks, fees) (s.37)

determinations (national
procedures)(ss.7, 9)
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National fHealth Act 1953

Navigation Act 1912

Nuclear Non-Proliferation
(Safeguardsy Act 1987

Nursing Homes Assistance Act
1974

OTC Act 1940

agreement {residents and proprietors of nursing
homes) charter (nuising homes 1esidents’ rights
and responsibilities) declarations (pharmaceutical
benefits)(s.85)

declarations (nwising home care
standards)(s.450)

determinations {basic benefits for patients in
nursing homes) (5.47(2B))

determinations (basic table)(s.4)

determinations (benefits payable o proprivtors
of non-government nursing homes for disabled
people) (s.47(1))

determinations (daily allowance for oceupied
beds) determinations (amounts payable for
hospital treatment)(s. 40}

determinations (pharmaceutical benefits)(s.85)
instrument of approval (forms)(s.40AA)
instrument of revocation (guidelines for medical
and hospital benefits plans)(s.73E)

notices {benefit 1ate for non-government nursing
homes for disabled people)(s.47)

notices {recurrent funding for nursing
homes)(s.12)

principles (exemp nursing homes fees and

us, methodology for determining service need
ation)(ss.39, 40)

principles (guidetines for approving an

‘approved operator’ of a nursing home)
principles (terms and conditions of employment
of staff) principles (seales of fees)(s.3)

orders {(navigation, safely stowage)(s.19), {ships
and shipping, shipping law codes and
tonnage)(ss.405PA 427)

declaration (equipment, material and
technology)(s.4)

declarations (exemptions and
terminationsj(ss.4,11}

onders (grants of peimits)(s.73)

notices {Minister’s determination of v:
principles (approval of nursing homes

rules (proceedings of the compensation
Board)(s.73)

N



Parliament House Construction
Authority Act 1979

Pasture Seed Levy Act 1989
Privacy Act 1988

Protection of the Sea (Powers of
Intervention) Act 1981

Protection of the Sea (Prevention
of Pollution from Ships) Act 1983

Public Service Act 1922

Quarantine Act 1908

Radiocommunications Act 1983

Remuneration Tribunal Act 1973
Seat of Government
(Administration) Act 1910

Ships (Capital Grants) Act 1987

Social Security Act 1947

directions of Minister (s.9)

notices (levy for certified medic seed)(s.9)

determinations (approval for disclosure of
information) (s.72)

orders under regulations (5.24)

orders (under regulations and articles of
international convention)(s.34)

determinations (locally engaged staff)(s.82)
determinations (parliamentary officers terms and
conditions of employment)(s.9)
determinations (terms and diti
employment)(s.82D)

of

determinations (fees)(ss.25, 86E)

guidelines (ransmitter licences) (5.25)
emergency orders (s.42)

orders (emergency prohibitions or restrictions on
transmitters)(s.41)

plans (spectrum plans)(s. 18)

plans (frequency bands)(s.19)

standards (performance and compliance of
devices)(s.9)

determinations (salaries and all s.7,
12DD)

determinations (fees) (s.12(9A))

modifications or variations of the Canberra Plan
(s.124)

guidelines (claims for payment for ships,
converting of ships, structural or equipment
changes to ships) (s. 18(8))

determinations (claims for benefits, allowances,
pensions)(s. 168(4))

determinations (fees for wit s appearing
befoie Social Security Appeals Tribunal)(s.233)
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States Grants (Petroleum Products)
Act 1965

States Grants (Schools Assistance)
Act 1988

States Grants (Technical and
Further Education Assistance) Act
1989

States Grants (Tetiry Edueation
Assistance) Act 1984

Steel Industry Authority Act 1983

Superannurtion Act 1970

Superannuation Act 1990
Superannuation Benefits
{Supervisory Mechanisms) Act
1990

Taxation Administration Act 1953

Telecommunications Act 1989

Telecommunications (Interception)
Act 1979

Frade Practices Act 1974

Trade Representatives Act 1933

Training Guarantee
(Administeation} Act 1990

Various Acts

amendments of schemes (grants to states,
petroleum prices) (s.7A)

determinations (grants for Special Education
Program) {s5.16, 17(3))

determinations (grants for operating expenses,
building and capital expenditure)(ss.9(1), 10(4),
(L), 12(1), 13, 14)

divections (variations in recurrent
expenditure)(s.31) directions (variations in State
entitlements, additional conditions) (s5.36, 42,
46)

suspension of member of statutory authority
(s.18)

determination (employees eligible foi
scheme)(s.153AC)

determinations {benefits)(s,153AD)
determinations (period for transfer arrangements
to new Commonwealth Superannuation
Scheme)(s.238)

deed foccupational superannuation scheme)(s.5)
determinations (guidetines for provision of
benefits) (5.0}

suspension of officer (5.6C)

determinations (technical standards) (s.100)

t authorities

(State law enf
as agencies) (ss.21, 3401}
declarations (designated secondtary shippet
body)(s.10.03)

declarations (operation of Act and acyuisition
outside Australia) (ss.50A(1), 163A}
determinations (salaries)s.11A)

guidelines (regisbiation of industry raining
agents) {5.30,94)

1egulations (statutory rules)
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Veterans® Entitlements Act 1986

Wildlife ¥ ion (

of

guide to assessment of rates of pension (5.29)

Exports and Imports) Act 1982
Wool Marketing Act 1987

World Heritage Properties
Conservation Act 1983

eelarations (imports and exports of
witdlife)(s.9)

determinations (prices of wool) (s.120)

proclamations {property listing)(s.15)
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APPENDIX 3

ALPHABETICAL INDEX OF LEGISLATION AND
DELEGATED LEGISLATION WITH PARAGRAPH
REFERENCES 1989-19%0

A

A.C.T. Self-Government (Consequential
Provisions) Regulations (Amendment)

Statutory Rules 1989 Nos.298 and 299 3.24
Acts Interprewation Act 1901 212,2.79;3.8.9.3
Adminisirative Appeals Tribunal Act 1975 9.1

Agricultural and Veterinary Chemicals Regulations
Statutory Rules 1989 No.165 .57

Air Navigation Regulations (Amendment)
Statutory Rules 1988 No.159 43

Air Navigation Regulations (Amendment)
Stawstory Rules 1989 No.400 4.3

Approval of Forms of Undertahing APP3, APP3I-A and
APA3-A under the Health Insurance Act 1973 42,52

Approved Reseaich Fund and Approved Moneys
under $s.31(1), 32 and 33(2) of the Fishing
Industry Research and Development. Act 1987 3.20

Australian Capital Territory (Electoral) Regulations 348
(Amendment) Statutory Rules 1989 No.186

Australian Federal Police Regulations (Amendment)
Statutory Rules 1989 No.139 337304

Au ian National Railways Commission General
By-laws Amendment Nos.2, 5, 8 4.4

Australian Telecommunications Corporation Regulitions
Stawtory Rules 1989 No.150 3.38
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c

Casina Control Ordinance 1988 Territory of Christmas
Island Ordinance No.4 of 1988

Casino Control Ordinance 1989 Territory of Christmas
Island Ordinance No.8 of 1989

Civil Aviation (Buildings Control). ions Statutory
Rules 1988 No.161

Civil Aviation (Buildings Conuol) Reguiations Statutory
Rules 1989 No.192

Civil Aviation Regulations Statutory Rules 1988 No.158
Commonwealth Crimes Act 1914

Community Services and Health Legislation
Amendment Act (No.2) 1989

Customs and Excise Legistation Amendment Act
{No.4) 1989

Customs (Prohibited Exports) Regulations (Amendment)
Statutory Ruies [988 No.195

Customs (Prohibited Exports) Regulations (Amendment)
Statutory Rules 1990 No.125

Customs Regulations (Amendment)
Statutory Rules 1989 No.101

D

Dectarations under ,9(1) of the Wildlife Prowection
(Regwlation of Exports and tmporis) Act 1982

Defence Housing Authority Act 1987

Defence Force Regutations (Amendment)
Stattory Rules 1989 No.290

96

4.5

4.5

4.6

4.6
53
3

4.7

4.7

31448



Determination Ne.4 of 1989 under <.20D{1){(b)
of the Aged or Disabled Persons Homes Act 1954

Determination of Amount No,[989-90/3 under
5.4T(2)(b)(iiN) of the Nationaf {{ealth Act 1953

Detesmination of Amount No,1989-90/8 under
5.47(2)(b)(iii) of the National {leatth et 1953

Determination of Australian Design Rules as
Nationad Staadards Order Determination of Mptor
Vehicte Standards Ovder No.t of 1989

Determination of Australian Design Ruales as National
Standards Qrder Di ion of Molor Yehicle
Standards Order No.2 of 1989

Determination of Average Annuat Gross Value of
Production of the Australian Fishing Industry

Determination of Partienfars under $.23DC(2) of the
Healdl tusurance Act 1973 of Form APPS-A

Determination of Particulars under s.23DF(2) of the
Health insurance Act 1973 of Form APAL-A

Determination of Principles No.APL/T under seetion
23DN(2) of the Fewlth fusurance et 1973

Determination of Peinciples for the Approval of

Premises as an Accredited Pathology Labosalovy APLIG
under the Health Insurance Ace 973

E

Eavironment Protection and Managemen Ordinance
1987 Territory of Heard Isktnd and McDonald Islands
Ordinance No,{ of 1987

Excise Regulations (Amendment) Stnutory Rates 1989
No.102

Excise Regulations (Amendment) Statutory Rufes 1989
No.307
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3.9,3.253.28

3.8,3.28

38

5.5

33104942

3,31,349,4.2

4.9

33049

5.7

ENEER:]

360440




Excise Regulations {Amendment)
Statutery Rules 1996 No.7

Export Controt (Fees) Qrders a8 amended (Amendmenty

Export Control Orders No,6 of 1989
Export inspection (Quantity Charge) Regulaions

{Amendmient)
Statutory Rules 1989 No.136

r

Family Law Regulations (Amenidiment)
Statutory Rules 1989 Na.235

Finance Regulations {Amendment)
Statutory Rules 1989 No.22t

Fishesies Notice No.NPF 1

Fisheries Notices Nos.NPT 2,34 and 5

G

Great Barrier Reef Marine Park Regulations
(Amengmen)
Statwtory Rules 1987 No.247

Great Barriey Reef Marine Park Regulations

(Amendmem)
Statutory Rules 1989 No.269

H

Health Insurance Act 1973

Health tnsurance (Yocationat Reglstration of Gis)
Regulations

Statutory Rules 1989 No.270

Hoiticultara) Eaport Chavge (Nursery Products)

Regutations
Statutory Rules 1989 No.251

98

4.10

30632550

351

329

3.10,3.34
305

3.22

4.1

4.1

362

ER




Human Righis and Equal Opportunity Commission Act
1986

Human Rights and Equal Opportunity Commission

Regulations
Statutory Rules 1989 No.407

Information Provision Incentive Rules under S99AAA of
the Nadional Health Act 1953

Interpretation Ordinance 1989

Territory of Ashmore and Cartier Islands Ordinance No.3
of 1989

L

Lotteries Ordinance 1989
‘Territory of Christmas Istand Ordinance No.4 of 1989

M

Magistrate’s Court (A d ) Ordinance 1989
ACT Ordinance No.55 of 1989

Management Plans Omnibus Amendment Plan of
Management No.26

Marine Ohders Part 51 — Navigation Orders Order No,1
of 1989

Meat Inspection (FFees) Orders as amended (Amendment)
Meat Inspection Orders No.5 of 1988

Meat Inspection (Fees) Orders as amended (Amendment)
Meat lnspection Orders No.2 of 1989

Meat Inspection (General) Orde
(Amendment)
Meat Inspection Orders No.3 of 1989

s amended

99

344

3.44

3.26,3.33:4.12

2.56;3.11

3.12,3.42,3.52,3.50;5.8

3.63

4.19

3.7.3.55.3.594.14



Meat Inspection (General) Orders as amended
(Amendment)

Meat Inspection Orders No.4 of 1989

Migration Reaulations (A !

R
Statutory Rules 1989 No.267

Migration Regulations (Repeal)
Statutory Rules 1989 No.413

Motor Vehicle Standards Regulations
Statutory Rules 1989 No.202

Mutual Assistance in Criminal Matters (Republic of
Vanuatu) Regufations
Statutory Rules 1989 No.215

N

National Health (Nursing Home Respite Care)
Regulations
Statutory Rules 1989 No,173

National Health Regulations (Amendment)
Statutory Rules 1989 No.292

Navigation (Master and Seamen) Regulations
(Amendment)

Stawtory Rules 1988 No.154

Navigation (Master and Seamen) Regulations
(Amendment)

Statutory Rules 1990 No. 14

o

Overseas Defence Determination 1989/27

Overseas Defence Determination 1990/31

100

4.14

317415

415

3.16:5.10

329

3005511

3.2.3.35,3.50,3.08

4160

410

323407

417



P

Principles 1989-90/22 and 23 made under ss.9AB(13) and
$.10B(7) of the Aged or Disabled Persons Homes Act 1954

Principles 1989-90/24 and 25 made under ss.24(4) and
24(5) of the Aged or Disabled Persons Homes Amendment
Act 1989

Privacy Act 1988

Public Service Board Determinations 1983/10 and 1984/46
Public Service Determination 1989/95

Public Service Determination 1989/146

Public Service Regulations (Amendment)
Statutory Rules 1989 No.144

Q

Quarantine (Animals) Regulations (Amendment)
Statutory Rules 1989 No.272

R

wtion Tribunal Determination No.23 of 1988
K ion Tribunal Determination Nos.3, 4 and S of
1989

Remuneration ‘Tribunal (Miscellaneous Provisions)
Regulations (Amendment)
Statutory Rules 1989 No.J46

Rules of the Australian ladustrial Relations Commission
Statutory Rufes (989 No.46

s

Seamen’s Comp ion Regulations (A 4 )
Statutory Rules 1989 No.113

101

3.27,3.58

3.27
337
418
418
3.29

347

318

3.45.12



Sex Discrimination Act 1984 2.37,2.102
Sex Discrimination (Operation of Legislation)

Regulations

Statutory Rules 1989 No,200 2.37,2,102;3.67;5. 14
Smal! Claims (Amendment) Ordinance 1989

ACT Ordinance No.54 of 1989 3.03
Southern Shark Fishery M. Plan (A d )

Plan of Management No.23 419
Stattory Rudes Publication Act 1903 2.27,2.103;3.14

Superannuation (Continuing Contributions for Benefits)
Regulations (Amendment)
Statutory Rules 1989 No.168 3.15,5.15

T

Telecom Australin Stoch Regulations
Statutory Rules 1989 No. 149 329

Therapeutic Goods Regulations

Statutory Rutes 1990 No.88 3.3,3.19,3.21,3.25,
3.39,3.53,
3.54,3.57;5.10

‘Therapeuatic Goods (Charges) Regulations
Statutory Rules 1990 No.89 5.16

w

Wheat Industry Fund Levy Collection Regulations
Statutory Rules 1989 No,172 341

Wool Marketing Regulations (Amendment)
Statwtory Rules 1989 No.110 330
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