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FUNCTIONS OF THE COMMITTEE - Since 1932, when the 
Committee was first established, the principle has been 
followed that the functions of the Committee are to 
scrutinize regulations and ordinances to ascertain -

(a) that they are in accordance with the Statute; 
(b) that they do not i>respass unduly on personal 

rights and liberties; 
(c) that they do not unduly make the rights and 

liberties of citizens dependent upon 
administrative rather than upon judicial 
decisions; and 

(d) that they are concerned with administrative 
detail and. do not amount to substantive 
legislation which. should be a matter for 
parliamentary enactment, 



SBNATB STANDING COMMITTEE 01! REGULATIONS AND ORDINANCES 

THIRTY-THIRD REPORT OF THE COMMITTEE 

The Senote Standing Committee on Hegulationll and Ordinances 
has the honour to present its Thirty-third report to the Senate. 

Statutoey Riil.ee, 1910 1 No. 42 
.Amendments of the Public Service Hegu1ations 

2. The purpoae of this report is to acquaint the Senate 
with the results of the Committee's enquiries concerning the above 
statutory rules. 

:,. Regulation 1 of theGe amendments is as, follows: 

I. Re,ulatJon 112 of the Public Service ReaulatJons is repealed and 1be 
followul1 re,uJatioD lmerted in itt 1tead:-

" 112,-(1,) For the purpose; of this reaulation, an officer holds the appro,.. 
prllCe educational qualifications for transfer or promotion to rhc Third Division, 
II Ille Boord ha, certlft<d thtt-

(d) the oftlcer bu pa"ed an enmlnatlon for transfer to the Third Dlvl. 
aioa be1d by or on behalf of the Bo;ml; 

(b) the officer bu pused, uader conditions approved by the Board, In 
such subjects of a public examination approved by the Board u 
lltf,fy requiremenli determined by the Board for tranSfer to the 
Third Division; or 

(c) the officer hH been admitted, ~ is e1igib1e to be admitted, to a 
de,aree of an Australlan Univenlty or to a degree of an overseas 
University, being a degree that in the opinion of the Board is of a 
standard at least equal to the standard of a degree c0nferred by an 
Au,tralian Unlvenity, 

"(2,) The prucribed conditions for the transfer or promotion of an officer 
from tbe Fourth Division to the Third Division are-

(o) that tM ,conduct, diligence and cmcicncy of the officer in the period 
IUlce the officer was appointed or, Ir before his appointment as an 
officer, he was employed in a temporary capacity under lhe Act, 
since the commencomcnt of that employment or in lhe period of 
tiwelve months pre~eding the dnte of his transfer or promotion to lhe 
Third. Division, whichever is the less, have been satisfactoryj 

(b) that-
(i) the officer holds the· appropriate educational qualiftcationt for 

transfer or promotioli to the Third DiVision; 
(ii) lbe officer was prevlously an officer of the Third Division and 

was promoted to the Fourth Division or· transfetted to the 
Fourth DMston (other than by a transfer made, in pursuance 
of section 5S or 62 of the Act or in pursuance of sec1ion 67 
of the Act on grounds other than injury or illness); 

(ill) in the case of a transfer or promotion to an office referred to 
in au'o-reaulation (9,) of regu1ation 105 of, or in Part V. of 
the Fourth Schedule to, these Regulations, or of a transfer to 
the Third Division as the occupant of such an office the 
officer holds the appropriale educational qualifications for 
transfer or promotion to the Third DiVision or lhc offk:er haa 
passed.an exnminntion conducted by or on behalf of the Board, 
being an examination determined by the· Board lo be an 
examination the passing of which qualilics the officer for 
transfer or promotion to the Third Division to or in that office: 
or 

(iv) in an appropriate case, the officer possesses the qualifications, 
and complies with the conditions, specified tn a determin1tl0n 
by the Board under section S3 of the Acl that is applicable 
In relation co the office lit the Third Division to which the 
officer is to be transferred or promoted; and 

(c) in the caae of a trans'fer or promotion to an office in the Third 
DMsloo. being an office for appoi!llmont tc> which .ipplieants arc 
required, as • condition precedent to appointment, to pL\S a test 
?Pprove~d b>: the Boar~ for , d~termi~ing their aptitude and capacity 

-... 



:::i ='=~~· h!~ ;::::h ::e:~Hce, I hat lhe Ro.ird '1as certified 

• "(3.) The prescri~d' condilion under which an officer of the Fourch Divi­
s,~ who does not 11111fy any of lhe conditiona 1pecUlcd in 1ub·p1ra1raph (i), 
(la) and (Iii) of 111ra1nph (b) of. the lw p1«tdin1· 111b-re1ula1ion m•y be 
;rana!~ or promoted to • tJteanl office In 1he Third Division, beln1 an ofllu 
or WIii ~ormance of the dlltiea of which an offlc:er J1 required eo potltll 

-'"I 111<111 "' technical Jcnowlcd,e Jo, notwilhllandlo1 ld)'lhla1 CODlllnod Ja 
t- oul,.para,nph,, lhlt, afler the notl.l!catl'"' of tho exlllcace of tho VICllacy 
hu- publillled In 111e Gautte, lhe Boord 1w certified !hat-

(•) llleclllcoluuchaaolllce; 
(b) the o11kor ol lbe Fourlb DMolon bu tbe opecial oklU 0< leehnical 

" :=-Jod11 required for Ille port- of Ille duU.. of lbe offlce; 

<•> lbon lo-, appllcet available tor ~,,-or~li,., oiiiii" :a.: ;..~.:i':»!°"""'' Cho dutlea of lllo ... u lho -

4. 'rh• Oolllllli ttee '• 00110•~ ie that the 11ew Nglll.at1011 1 12 
givH the Pl:blio Service Board a complete diecNtioJIIIZ'y power 
to deterllille requirements tor traneter or promotion to the '?bird 
Divieion, to select the subjects and examinatione that eatiety 
thoee requirements, and to determine what ahall:be treated ae a 
pae, in tho1• ezaminatione. 

5. In it, evidence and eubmiesione to the Committee, the 
l'l.lblic Service Board made the following. points: 

(1) 'rhe new regulation 112 ie virtually identical in ite 
language to Section 35 of ·the Public Service Act, 
and it wae designed to achieve "harmon;r• between 
that Section, which deals with appointments to the 
Second and 'rhird Divisions,. and regulation 112, which 
deals with transfers and promotions to the 'rhird 
Division, 

(:1.1) 'rhe C?ld regulation 112 gave the Board substantial 
discretionar;r powers, although it did refer to 
objective criteria in part, 

(111) 'rhe Board was set up by statute as an independent 
body for the purpose of exercising discretioJIIIZ'y 
powers and making administrative deoisione which muet 
be exercised and made by acme authority. 

(iv) Determinations of the Board made under regul.ation. 112 
are required by Section 53 of the Public Service Act 
to be gazette<).. Sectipn 53 empowers the Board to 
determine qualifications and. conditions for transfers 
and promotions of all kinda, and the new reglll.ation 
112 ie made under this Section. 

(v) It would be too difficult to eet out in the reglll.atione 
the educational qualifications determined by the Board, 
becauee these are of great length and frequentl;r 
amended, 



.• 
6. The regulation was made pursuant to statutory power 
granted under Section 97 (1) of the Public Service Act 1922-1968. 
Section 97 (1) provides that -

11 The Board ma.y •••••• make regulations•••••• 
(c) prescribing the conditions under which officers of a 

Division may be transferred to another Division or to 
an office in another Division11 

The Regulation can scarcely be said to prescribe the conditions under 
which officers may be transferred. It rather prescribes that the 
Board may impose conditions, It is not clear from a reading of the 
Regulation what are the qualifications for transfer or promotion, 
It seems to the Committee that the officer has passed some subjects 
of a public examination if he has passed those subjects under conditions 
which the Board has approved and, in addition the public examination 
is one which the Board has approved and the subjects are such 
subjects as the Board decides satisfy whatever the Board's require­
ments are for transfer to the Third Division. The result is to 
leave to the Board, without there being stated any objective standard, 
the power to select the requirements for transfer, select the subjects 
that satisfy those requirements, select the public examination and to 
set what conditions it thinks are necessary in order that a pass in 
those subjects will beireated by it as a pass, 

7. The Committee, is not concerned with the policy of the 
regulation, but is concerned to scrutinize regulations to ensure: 

(a) that they do not unduly make the rigl)ts and liberties 
of citizeris,dependent upon aa'.ininistrative rather than 
upon judicial decisions; and 

(b) that they are concerned with administrative detail and 
do not amount to substantive legislation which should 
be a matter for parliamentary enactment, 

8. The new regulation 112 is objectionable under the first 
of these principles, because the Public Service Board is not bound 
by any objective criteria in making its determinations under the 
regulation, While it may be difficult to incorporate the Board's 
determinations in the regulations, the Committee considers that 
there ought to be criteria, by which the Board is to be bound in 
ma.king its determinations. 



· . .. 
If there must be o. discretion involved in decisions which 

the Hoarrl makes it should be in respect of qualified officers - not 

in respect of the imposition of the conditions under which it is 

determined whether officers are qJUalified. The exorcise of discretion 

in the actual appointments of qualified officers may be controllable 

in some measure on appeal - but there is no scope for appeal in the 

proposed regulations relating to the conditions of qualification for 
transfers and promotions. At present the regulations merely state 

that the conditions of transfer and promotion to the Third Division 

are left to the unfettered discretion of the Board. 

9, Under the second of the above-quoted principles,. the now 

regulation 112 is objectionable because: 

(a) Provisions relating to appointment to the Second and 

Third Divisions and those relating to transfer and 

promotion to the Third Division ought not to be 
11 ho.rmonised 11 by regulation. '!'his should more 
appropriately be· effected by substantive le1tislatjon, 

particularly having, in mind that the two matters are at 

present. covered by different sections of the Public 

Service Act. 
(b) Regulations ought not merely to repeat tho language of 

the statute, They should give some· indication of the 

administrative practicos which are intended: to be 

adopted under the statute. 

1 O. For these reasons·, the Committee recommends the d'isallowo.nce 
of the Amendments of. the Public Service Regulations contained in 

Statutory Rules 1970 N<,.42, made under the Public Service Act 1922-

1968. 

D,H, DEVITT 
Deputy-Chairman 

Regulations and Ordinances Committee Room, 
\fednesday, 1'9 August, 1970 


