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SENATE STANDING COMMITTEE ON REGULATIONS AND ORDINANCES

TWENTY-FIRST REPORT OF THE COMMITTEE

The Senate Standing Committee on Regulations and
Qrdinances has the honour to present its Twenty-first Report
to the Senate.

Statutory Rules 1966 No. 6

4ir Navigation (Buildings Control) Regulationg

2. The Air Navigation Act 1920-1963 provides -

"26,~(2,) 'Without limiting the generality of
the preceding provisions of this section, the
regulations that may be under the powers
conferred by those provisions include
regulations for cr in relation to -

R N R RPN R ]

(g) +the prohibition of the construction
of buildings or othcr structures,
the restriction of the dimensions
of buildings or other structures,
and the removal in whole or in
part or the marking of buildings,
other structures, trees or other
natural obstacles, that constitute
or may constitute obstructions,
hazards or petential hazards to
aircraft flying in the viecinity of
an aerodrome, and such other
measures as are necessary to
ensure the safety of aircraft
using an aerodrone or flying in
the vicinity of an aewxodrome;'s

3. Regulation 3(1,) of the Air Navigation (Buildings
Control) Regulations provides -

"A person shall not, cxcept in accordance with
an approval given under these Regulations,
construet within an area to which this
regulation applics a building or other
structure.

Penalty : Five hundred pounds or imprisonment
for six months.,"



Regulation 4(1.) provides -

"A person shall not, cxcept in accordance with
an approval giveon under these Regulations,
construct within an area to which this
regulation applies a building ox other
structure having a greater height above the
ground then twenty-five feet.

Penalty : Five hundred pownds or imprisonment
for six months,"

Regulation 5(1,) provides -

"A person shall not, except in accordance with
an approval given under these Regulations,
congtruct v ithin an area $o which this
Regulation applies a building oxr other
structure having a greater height above the
ground than one hundred and fifty feet.

Penalty ¢ Five hundred pounds or imprisonment
for six months,"

Regulation 7 deals with the grant or refusal of an
application to construct a building of other structure,
the construction of which is prohibited under
regulation 3, 4 or 5, and provides in sub-regulation
(4.) -

"(4.,) The Minister shall not -
(a) refusc an application for approval;

(b) grant an application for approval
subject to conditions; or

(c) impose conditions with respect to the
construction of a building or other
structure or with respect to the
marking of a building or other
structure,

unless he is satisfied that the building
or other structure, if erected, or the
building or other structure if erected
otherwise than in accordance with the
conditions, as the case may be, will or
nay constitute an obstruction, hazard
or potential hazard to aircraft flying
in the vicinity of the aerodrome
situated within the area in which it is
proposed to construct the building ox
other structure."



Regulation 11 provides that -

"1, Vhere, undcr these Regulations, a building,
other structure or object has been removed froa
any land or has been marked, any person who
suffers loss or damage, or incurs expcnse, in
or as a direct result of the removal or marking,
is entitled ‘o a compensation from the
Commonwealth,"

The Committee, in its examination of these
Regulations, is concerned ~

(a) +that they are in accordance with the
Statutes

(b) thet they do not trespass unduly on
personal rights and liberties; and

(¢) +that they do not unduly make the rignts
and libertics of citizens dependent
upon administrative and not upon
judieial decisions.,
For the reasons sct out below, the Committee is of
the opinion that thesc Regulations and in
particular rcgulations 3, 7 ond 11 do offend

against those principles,

Vhereas the Minister in the vxercise of his powers
under reguleotions 4 and 5 cannot, by virtue of the
provisions of those regnlations themselves and of
regulation 7, prohibit absolutely the construction
of a building or other structurc, the Minister's
powers under regulation 3 are limited only by the

gencral provisions of regulation 7.

However, the limitation on the Minister's powers
provided by regulation 7 is one that itself
ultimately depends upon the Minister's own dis-~
cretion. Therefore the Committee considers that
regulation 7 provides insufficient safeguards to
persons to whom regulation 3 applies, that is to
say, persons who are not permitted to comstruct

a building at all except with approval.



6. (a) The prohibition in the area rofurred to in
regulation 3 affects buildings irrespective

of height.

(b) The prohibition in the area referrcd to in
regulation 3 is not related to obstructions,
hazards or potential hazards as stipulated
by the Act.

(c) The official approval is an administrative
decision on each individual application and

not governed by a rule of law.

(d) No compensation is provided for the owner who
is prevented from building or altering his
building. Compensation is provided only
for the owner whose building is ordered 1o

be removed or marked.

7. The Comnitteec rccommends that the Regulations

be re-framed in accordance with the above

principles. 74\/
d N,

IAN WOOD
Chairman

Regulations and Ordinances Committee Room,
Tuesday, 3rd May, 1966.
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REGULATIONS AND ORDINANCES COMMITTRE.

MINUTES OF EVIDENCE.

(Taken at Canberra.)

THURSDAY, 28%th APRIL, 196§.

Present:

Senator Wood (Chairman)

Senator Bishop.
Senator Cohen.

Senator Davidson,

Senator Lawrie.
Senator Willesee.

Scnator Wright.
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MR. BYRON LEWIS, First Assistant Director General, Management
Services, Department of Civil Aviation,

MR, NOEL WINSTON HAMILTON HILL, Chief Airport Engineer, Planning
and Investigation, Department of Civil Aviation,

FREDERICK FRENCH WALSH, Business Representative, Property
Branch, Department of Civil Aviation,

MR. NOEL THOMAS BEXTON, Senior Assistant Parliamentary
Draftsman, and

4R, W.R. EDWARDS, Assistant Crown Solieitor (Civil Aviation),

were called and examined.

Chairman.- Gentlemen, I welcome you to the deliberations
of this Committee. I point out that the Committee is investigating
Statutory Rules 1966 No. 6 being regulations under the “Air
Navigation Act 1920-1963". These regulations deal with the
control of the height of buildings near Commonwealth aerodromes.
The committee has given consideration to this regulation. At
our previous meeting, Mr. Lewis, Mr. Hill and Mr. Walsh from the
Department of Civil Aviatlon appeared before us. After an
investigation at that inquiry, it was felt that it might be
advisable for these gentlemen to have legal advisers with them.
So. we now have two representatives from the Attorney-General's
Department, Mr. Sexton and Mr. Edwards, who along with the
representatives from the Department of Civil Aviation, will
answer our inquiries. Questions have already been asked of the
representatives of the Civil Aviation Department. Our
investigation has reached the stale now vhere we feel some
further knowledge might be required from the legal point of view.
The Committee is concerned with the rights and privileges of
citizens. 1In this regard, our attention has been drawn to the
possibility that a person might buy land and have no notification
at all that the land he is buying is land to which these

restrictions apply. If the Commonwealth wishes to have provist:ns
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of this sort, it should provide for a notation of restrictions
such as those contained in sections 3, 4 and 5 of the Air
Navigation (Buildings Control) Regulations. This notation should
be annexed to every certificaté of title in the plans. This has
been suggested. It is felt that these regulations could be a trap
for people spending money on the purchase of land which will be
useless to that person because of the provisions of section 3 of
the regulations. I do not kirow where we will start our inquiry
today. Mr. Lewls was handling the matter for the Department of
Civil Aviation. At our last meeting, various questions were asked
as to the rights of individuals and as to vhat way the Department
will advise people that they are not able to build on certain land
because of these restrictions. Apparently, the Department is
relying on people having knowledge of these restrictions. The
Department hopes it will be able to work through local government
in this way, by advising local government of these restrictions.
But some of the members of this Committee feel that there is an
undue restriction and also sufficient safeguards are not provided
for citizens who may be led into the purchase of land to which these
restrictions apply. With those remarks, I throw the matter open
for questioning.

Senator Davidson.

Mr. Lewis, 'you said at our last meeting that all
interested parties would be circulated? =-- (Mr. Lewis) Yes.

Can you take that a bit further? How will all
interested parties be circulated? Is this a process that is going
on all the time or is it something that is just beginning? ---
No. I think that it is fair to say that this is going on all the
time. I think we can extend it a good deal further. By that I
mean that we rely pretty heavily on the councils which adjoin our
airports. They know of our requirements under old regulation 92.
I should like to mention also at this stage that I do not know of
any person who has really in any way been defrauded or been

trapped. I think thet was a word used earlier today. I do not
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know of any such case. We have given this a good deal of
consideration with relation to the old regulation. Uith respect
to cireculation under the new regulation, we will circulate the
registrars of titles in the various states and also bring tais
to the attention of town planning authorities, councils and the
like. We think that, in point of fact, these Statutory Rules and
the schedules attached to them are much more clear than the old
regulation 92 was. It is almost impossible for the average lay-
man to understand old regulation 92, whereas under this new
regulation a person knows preclsely whebther he is affected by
reference to readily recognisable natural_ features. But we have
taken the Committe~'s point on this matter. Of our own volition, .
we were going further., I think we can go further under the new
regulation. Ve will circulate the registrars of titles in the
various states which, to my knowledge, we have not done previously.
We will do this under the new :'Stafutory Rules.
Senator Wright,

What do you say is the radius of the area from Sydney
(Kingsford-Smith) Airport to which section 3 of these
regulations applies in respect of plan No,1? --- I think it
would go approximately 25,000 feet.

That is 5 mliles? ~-- Yes.

I ask you then: What is the justification for your
view that under section 11 the compensation payable for
buildings removed remains but no provision is made for
compensation for the prohibition of the erection of buildings?---
We are continuing in the same way as previously., We believe
that if a person is out to this area - I take it, Senator, that
this is related to the five mile radius?

You have just told me that under section 3 of these
Regulations you prohibit buildings within a five mile radius
of Sydney Airport? --- That is not so. I think that we are
getting confused on the distance. We are not out five miles

on that alrport.
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I asked you what was the area to which section 3 of the
Regulations was applicable under plan 1 as shown inthe Fourth
Schedule? --~ I think that we are out to 1,500 feet for section 3.

That is approximately a third to a quarter of a mile? «-~-
Yes, We are looking at page 8 of the schedule?

Yes. That is an area of some importance? =~- That

is right.

You prohibit a building there entirely even if it is a
dog kennel? --- No, only subject to the approval.
Quite. Bub a man has to apply to you to get approval
for a structure of any description in that area? --- That is right.
Surely t'at power is too wide. It should be limited to
a structure that is above a certain height, should it not? --- Well,
the problem is that once you get onto heights, you become involved
in the contours of the area to the north of that airport. You get
a difficult exercise in granting approvals. We felt that it was far
more exact to have those applications coming in so that we could
precisely control this matter in the interests of safety, I might
add.
The mere existence of section 3 alongside section % of
these Regulations means that you will prohibit builldings having a
greater height abouwe the ground than 25 feet? ~-- It could do.
That is the purpose of it? -~~~ Might I take your
point? Do you mean to absolutely prohibit or to possibly prohibit?
Not absolutely, but conditionally, in accordance with
approval? -~~~ That is right, yes.
Senator Cohen.
What Senator Wright means is that you could prohibit the
erection of a structure 3 feet high or 5 feet high? —ww--
Senator Bishop.
A poultry shed? --- In theory we could.
Senator Cohen.
The provision is there to do that? -~ Whether we
would do it is another question.
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Senator Wrizht.

Our province is to find out whether or not these
Regilations unduly interfere with private rights. Now, your
public purpose would be well protected if this restriction was
limited to some height? --- This is a technical question. My owm
private personal opinion is yes. I think it would be something
greater than nothing and less than 25 feet.  (lfr. Hill) The
general requirement for this type of restriction is to provide for
an incline plan, which is inclined upwards from the boundary of the
airport. Within this area dolineated by cross hachuring in relation
to Sydney Airport, in general terms nothing can be built immediately
adjacent to the boundary and in direct proportion heights would rise
to 25 feet from the boundary to the outside section of that area? -

You have not made your provision in those terms? —--
It is very difficult to put it into the Regulations.

As to height? --~ Yes., You cannot define the areas in
a. plan of thils nature.

Could you not say that in this area no building shall
be erected above a height that will excecd a line drawn from ground
level to 25 feet on thc boundary of this area? --~ This is over-
simplifying the situation, I believe. In addition to this incline
plan, we have what we call the transition surfaces which go out from
this plan at right angles to it. It 1s quite a complicated issue.
If I might, I will show you a typical drawing of this sort of
thing. We feel that the simplification as you suggest would
restrict development in fact beyond a point where we need to., T
refer your attention to the area shown on thils document which is
cross hachured. In this area on the plan you could provide for a
helght of 10 feet. A little further over, becauss of ths
transitional surface, you could have buildings of 25 feet to 30
feet.

Senator Willesee,
That marked arca-is a valley? ~-- Yes.
Senator Bishop.

What actually do you call a transition surface?---

AL, 6. MR. H.W.H. HILL,



Perhaps I could illustrate this by showing you the drawing.

It sets out undulating areas and that sort of thing? -~~~

Yes, that is the sort of thing we are trying to bring out to you.
Benator Wright.

That is the difference in helght above sca level,

Viould the regulation if it was in that form give you the necessary
protection? --- Yes, it would. But I believe that it would be so
complicated in wording that no-one would ever understand it,

Surely, to provide for that, you would say that buildings
should not exceed in height a linc commencing at ground level on the
perimeter of the aerodrome, and to a point 25 fect above ground
level on the external boundary without approval} --~ But this
does not apply to the whole of the cross hachuring in the area in
those terms. Part of this area is in the transition surface
definition and we would finish up with odd shaped areas as cross
hachured areas which were not rclated to natural boundaries. They
would have to be on the metes and bounds system., A person owning
land in an area so defined would not be able to determine whether
he was involved with the restrictions or not.

But he would come to you. You would explain it. The
Department would give approval in all those cascs. Now you prohibit
everything except with approval? --- That is correct.

I do not want to stay on that point. The other question
I want to ask is this: Why have you recognised the right for
componsation for the removal of a bullding in that areca or in any
other area when you do not rocognise the right to give compensation
to a imn who is prevented from the use of his land by your
restrictions? --- (Mr. Lewis) Obviously, Senator, we are coming
to a different question. As we seec that point, the man is alrcady
there. We would be pulling down something he has had. 1In the
other casc, the person owning the land/gis not[&lc‘glesf We are not
changing his enjoyment of the land he has.

Senator Bishop.

Yes, you are. He cannot build on that land? --- First,

he has had the land. He bas enjoyed that land.

MR N.W.H. GILL
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I am interested in the case of, shall we say, a young
fellow who buys a block of land in the area around Adelaide Airport.
I know this area pretty well. There are homes in the area. I have
had cxperience of cases similar to the one 1 shall put forward in
relation to councii changes due to development. This young
fellow holds a title to the land near the Adelaido Airport., His
title has not becn marked. The local council has not told him that
the land is subject to thesc restrictions. Hc wishes to build a
double~storeyed building, shall wo say, Jjust outside the boundary
of the etched area on plan Mo.7. You say he is not entitled or
has no right to compensation at all. You say you cannot do it? =-=
What I was saying is that I know of no porson who has bought to
build in these arcas ° whom we have stopped from building. That
is what I am saying.

That does not say that there are none? —-e--

Senator Lawric.

That does not say that you will not stop them or cannot
stop them? ~ewm-

Scnator Willesee.

Your answer doos not say that there are no such cases
cither? --~ With roespect, I would point out to you that we have had
buildings around aerodromes for a long while., People building around
airports is not new.

Scnator Bishop.
Let us take another guestion. Near the Adelaide Airport

housing trust homes have been built. When your plan was prepared did
you take thc situation as it was and allow for it” Did you accept

the situation and say:¥this 1s7it, The housing trust homes are
hore. Wo will accept that situation."? You sec, there are homes
along Burbridge Road, for oxample. Do you adopt a pattern that is
uniform? Do you accept the status quo and say:'"There are homes
there and that is that."? Looking at plan No.7, I see that you
have cross hachurcd arcas there in which any building at all
would be prohibited? -~~~ Again I say that it is not nccessarily
prohibited. Approval has to be given.
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I am taking Adelaide Airport because this is the one
I am particularly interested in. Other members of the Committee will
be interested in the areas in their states. When you draw up these
areas do you take into consideration thec structures that are there?
Do you accept ‘the degrge of building in those arecas as representing
a situation that you cannot dlsturb?--~ BRandamentally, we are
interested in the approaches to our own airport. This is what we
are protecting. This is where our plans take us. I do not know that
we specifically take into consideration all the people around an
airport as such in this zoning arrangement, (Mr. Hill) As a
generallsation, we adopt the principle that we have certain standards
and clearance requirements to achieve. We draw these plans in
accordance with those standards. But in arcas in which we know
buildings are alrecady constructed - in other words, built-up areas ~
obviously we relax these standards.

Senator Lawrie.

I show you this arca I have drawn on some paper. You
will see that I have drawn a thin triangle. Obviously, if we take
the base of the trianglc as the arsa fartherest from the aerodrome,
buildings over 25 feet in height can be constructed. But what about
the chap who has land at the apex of the triangle, bhe closest point
to the aerodrome? He cannot build on his land at all according to
vhat you have said. Is he to receive any compensation for not being
a ble to usc his land at all? J%‘?&%}?Rg that land is there right
beside the airport, so to speak, he is using his land in precisely
the same way as he has always used it. Most of that land would have
been used for grazing purposes, or pursuits like that. We aro not
interfering with that.

But he might have purchased the land as an investment®
so that he could build on it at a later datc. His investment is
completely nullified by these rogulations? ~--- Uith respcet, Senator,
that is theoretical. Some of these pcople say that they have
purchased for investmont., They win and they losc on that. Very
seldom is a man so elose in. I know of no small individual vwho has

HIiLL.
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bought a hlock of land ——w-~
Sonator Wright.

It 1s not a case of a small individual. Ve do not
dlsceriminatoe between the large and the small individual? —-- J
appreciate that. But I know of no small individuval who has bought
a block of land, An odd man has boen trappod. The man who has land
like this we usually find is partly}&nd partiy out so that he can
develop some of the land but not the other. So, he does not get
such an attractive investmeont if it has b.on sn investment for
saving as he does with land put to one side.

Vory well, let me put this to you: A man in 1930 buys
a ton acre paddock of land, In 1970, it may b2 a residential sub-
division. It may be an ldeal sitec for a now factory? --- Yes.

The fact that in 1970 you can prohibit the use of that
land is surely a restriction on the use, is it not? --- Yes,

The restrictlons apply for your roquirements? --- Yes.

The land owner would automatically be cntiticd to use his
land in thc progress of development but for the public intereat you
require 41e restrictions?--- Yes.

If you restrict it in the public interest, is it not the
accepted principle that the public pays for that restriction and
compensates the individual? ~-- I do not know whcther it is,
Scnator. With respect, they had the land in any case.

Why do you say that that is not so? I do not wish to
be argumentative. Why do you express doubt as to that principle?
What have you in mind? ~-- I can think of many examples, Leaving
airports to one side, I know that there arc some instances at loast
wherc people cannot use thelr property in the way that they thought
they might have been able to use it.

Scnator Bishop.

Take this area in Adelaide again. I refer to the

ordinary suburban building area around Strecter's Road. The case

I shall instance has actually happened, not in this area but in
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another area. A man buys a block of land. He does not build on it
immediately but saves for ten years until he has eaough money to

build on it. Then he is told that he cannot build there. Surely
there is a principle involved here. This person holds title to the
land, He was not told by the agent in Adelaide that he would be
restricted in relation to bullding. He may be told that he camnot
build a two-storeyed house. Obviously thls is a case for compensation
?-—- I am not quite sure that I heard your first point.

Let us take Strester's Road in this area where a person
camobt build? --~ The person cannot build without approval. That is
the important point., Perhaps I might assist you there. I shall show
the Committee why I am esphasising this point. I have here a plan
of Moorabbin Airport. This plan shows what will happen,

Senator Wright,

From our point of view, we take this provision as
expressed. You may die tomorrow and so might I, It will be for our
successors objectively under the law as expressed to work out their
policy from these Regulations? --- With respect, we will still have
these plans. What I had in mind was to show to the Committee &
}wg;min relation to Moorabbin., If the members of the
Committee lock at page 12 of the Statutory Rules they will see that to
the north, north-east and, to some extent to the north-west, of the
alirport there is a very large cross hachuring arez where any person
who wishes to build anything at all must scek the approval of the
Department of Civil Aviation., In actual fact ~ this is making a
rough estimate - I would say that 75 per cent of the people that want
to build in that area will be allowed to build. It is set out on this
plan I have in my hand. I refer particularly to the red areas.

That only accentuates the right to compensation of the
other 25 per cent? ~-- The people who are therc are using that land
at the present time for agricultural purposes.

Even if there is one person there, he is refused the

right to build a two-storeyed house on land which he purchased
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thinking he could do so. Even if there is only one person, why
should not he receive compensation? Why should not the law provide
for him the right of compensation? --- Well, Senator, with the odd
blocks that people have bought, a lot of them have bought thom
pretty cheaply.

Senator Lawric.

That does not matter, It has nothing to do with it at

all? —mewe

Senator MWright.

Who said that? --- In some cases, land 1s cheap around

an airport.

Senatoyr Willesec.

The whole problem between this Committee and the
Department is that Z:f:“are looking at it from the practical side and
'(jélg' are looking at it from the legal side. I appreociate your point.
We alvays find great difficulty in getting on to the same level, If
I understand Senator Uright corrcctly, the point he is making is that
you say - and emphasise this point - that at lioorabbin we do not need
to worry very much because 75 per cent of these poople will be 0.K.
You are not going to drecam of it. Nevertheless, these pcople will
have to comc to you for authority. Lot us say that two different men
come to you. I come along and I have my double-storeyed building
erected on this land. The next day, somebody comes along and says
that he would like to build on his land. You says "I am sorry, old
fellow, but that just cannot be done." It could be an ordinary
home; 1t could be a fowl house. It docs not matter. Then you turn
around and say to e thot you are going to pull down my house. You
say: "I am going to compensate you." But to the fellow who came along
the next day - it could even be three months latcr - you say that he
has no right of compensation with respect to his land. Both of us
are a little bit upset. Ye never had any idea that this would apply
to our land. But the natural reaction of the other fellow to me is:

"What are you grizzling about? You have been paid compensation
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for your house., But this is the point., I am rcceiving compensation,
so why should not the other fellow be paid with respect to his land.
We both paid thc same for our land. I go away chuckling because I

have been paid a good price for my house? --- (Mr. Bdwards) Both of

you would be in the same position. You put up the houss and
received compensation for it., You would bs no better off.

I do not think so? ~-=- Do you believe ~-=we-

There would be thc appreciation of the land for one thing.
I would meke a profit on the bullding over that period of time and I
have enjoyed the benefit of it. EHow do you arrive at a situation
wherc you treoat people differently., You can introduce regulations.
I notice that you are regulated all along the linc. But suddenly
you comc to a clerk who is not in a senior position but who exercises
authority in this regard. I lnow that civil sarvants say: "Vle never
do that", but as an ex civil servant I have seen i1t done. Probably
I had powers myself that I was not competent to use. But you finish
up with a man being able to say to diffcrent people: "Yos, you can
build. No, you cannot build. ¥You cannot build a fowl house. Tou
cannot build an hotel. You camnot build an apartment house"? ---
That is not quite the position because undor ths regulations there is
no pover for the Uinister te delegate authority to ;;ﬁﬁg permission.
Only the linister can rcfusc permission. Other persons authorised by
him can grant approval in ordinary cases but there is not specifically
any power of delcgation by the Minister to » U&zny application for
permission to build or to imposc conditions on building., Therc is no
question of that authority being allocated to a comparatively junior
public servant to deny that right. This has becen specifically
guarded against,

Senator Cohen.
Any person authorised in writing by the Minister may grant

conscnt? -~- Yes.

But camnot refuse consent? --- Yes, that is the point.

Scnator Tawrie.

VWhat happens whon the Department comes to some now area.

Lot us take the new airport te service Melbourne. Let us assume that
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the Department has resumed absolutely a cortain aria and
compensated persons living there. There is going to be a
marginal arca around there which will dcpreciate in value because
of thc acrodrome being established there. What rizhts have those

people to compensation? -w--~ (Gir. Lowis) I do not ithow that thair

land has deprecciated in valuc. WNow, I live at Isscndon. Again,

I am trying to speak with {rankn.ss and expaeriuncc on this point.
T would say that around isscndon and around the new Tullamarine
Airport the valuec o° thc land has gouo up. As far o5 houses are
conecrned, we hrve n raspcetable amount ¢f land a;glaad Tullaomarine
/(fgrajtfl’:i average dwelling I would think., People further out might
have somc sort of restrictions plac:d on the.a at som. futurc time,.
The pcoplc immediately around that airport have certainly suffered
no loss, in my opinion.

Scnator Bishop.

Let us take again the case of a man who has built a
two-storcyed house in Strsctor's Road, Adelalde. You come along and
say that you have to pull that house down. ¥ou say that you will
compensate this man for his building. The fellow next door has a
block of land on which he¢ has not built., Hc is saving money to build
on the land eventually, There is ne cncumbrance on his title. Vhen
ko comes t6 yow. secking appermit, hc is told that he is not entitled
to build on the land. Surcly that is not just? -~-- The man has
already built there. If we pull his house down wo put him back to
precisely thc samc position as he was in., The man who has not built,
assuming hc is there ~ and again I have contestod this as you know -

is in about the same position.

Ho, he is not, becausc hc has bought the block of land? ---
But he still has the block of land,

What is the usc of it to him? What can hc do with 1£? ~--
Presumably if hc did not overpay for it, hc will have thc same bloclk
of land. Therc would be prospects -----

Senator Uright.

The value of his land depends upon the usc to which he
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can put it., A refrigerator in Sydney is worth something. At the
South Pole, that same refrigerator is worth nothing? -~~ I doubt
whether that man exists at the presont time.
Scnator Cohen.

Might there not be just onc sueh case? There could be
a very small number of cases in which the community conscience
would say that it was manifestly unfalr or hard on these people
not to be allowed to go ahead with what they had in mind? --- If
this case did exist - we have thought about this - it would be a

rarc case. Taking your point and assuming that we have just one

As long as you have onc case, you have to start
conceding the principle? --- I do not know about answering that
point,

When you have one case you have to turn jour mind to
the quostion? -~-- Yes. What I would do to my mind would be to
find out how we could do justice %o that case.

You could not in this case? mem--

Senator YWrisht,
You are not the arblters of justice? ~-=--
Scnator Cohen.

You could not give justice in this case? ~-~ With

rospeet, might I continue? What we fecl we would do in that case

is that we would ask for an act of grace payment. In other words,
if this situation arose, we fecl that thc Treasury should
componsate that man under an act of grace.

Senator Wright,

I would ask you to rcad onc or two of the reports of
this Committec wherc you will sce that acts of grace arc the very
antithesis of the things that we protect which are the rights of
law? -~~ Senater, I was answering Scnator Cohcn.on how we would
get out of such a case. But I do not bulieve that we will come
up against that sort of case. That is my own view. I may be

proved wrong. It is truc that we do not know everything about
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airports, We know a fair bit about thom. If it does get by and if

there is a miscarriage under the rcgulation, thon we think that man

uld
&&d get scme redress.

If that is so, what would be your objection to making

Scnator Cohen,

some provision for compensation in appropriate cases. You reach the
position where you think in a particular case something ought to be
dones There is injustice unless in that case scm. act of grace payment
is made. You approach that more generally. UVhat would be tho
objection to making a provision that the Ministcr might grant
compensation? ~--- I think there is some good lcgal objcetlion to your
suggestion to which Mr, Bdwards might wish to addrcss himszelf,
(dr, Eduwards) First, I think there is nothing ’Whﬂm = VM&‘S'Q‘/’QME‘{’
Fhat smwenfs e z/;tl;fel' ﬁD'" dong 7hat. s »
Eromr-dedng—that. That boing so, it is probably unnccessary from a
legal point of viow to make provision for this possibility.
Sgnator Wright,

You arc speaking as an officer of the Attorney-General's

Department? --- Yes,

Scnator Cohen.

You sec nothing to prevent an act of grace payment? ---
The regulations do not prohibit it. The regulations are silent on
that point.

Senator Vright,

Is it suggested then that this is a right? --~ Not a
legal right.

What is a right that is not a legal right? --- Well,
you have a moral right,

Chairman.

The basic point is this: A person buys a piece of land
and becausc he has not built a house on that land he is not entitled to
any compensation at all, I think you took the case of a man who,
through business acumen, purchased a pizce of land, How, I am thinking
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of poopla who are engaged in pugar farming in and around Mackay.
There are sugar farms right up to tho boundarics of the acrodrome.
A man might ongage in this Industry. He might have in mind after
purchasing land that hc will be able to use it in ycars to come for
sub-division purposass. That may be ono of theo reasons for purchasing
it. He holds on to that land without utilising the sugar that is
grown and, in any ovont, sugar is controlled by assignments. Over
this period of ycars he has to pay rates, the land valuation increases,
and so on. I think he is entitled to some recognition of his
foresight in buying this land which would be available to him if the
Department of Civil Aviation did not have its aerodrome there.
Indced, for the life of me, I cannot seo why, whether a person has
bullt or not built on his lend, he cannot receive compensation with
roespeet o his land, I have had wide oxperience in the field of
local government. In local jovermment we would nover think of
resuming land without paying fair and just compeonsation to the land
ovner or ownors? ~--~ This is not a matter of resumption. It is a
mattor of imposing restrictions such as are impesed in a town planning
scheme. Those things are rather morc analogous to the present mattor,
Mackay was the first city to work under a town plati.
There is anothur point involved. You say that pcoplc would
automatically know about these restrictions on what can be done.
Unloss you werc working undor a town plan for a city, it would be very
difficult to know this. How would pecple find this out? ---
(Mr. Lewis) At the prescnt time, we have becn cngaged largely
arcund city alrports. I would bec most surprised if any pcople
dealing with ary councils conncceted with city airports werc not made
aware of our restrictions,

Senator Bishop.
T wish to come back to Adelaide and decl with the matter

that concerns Scnator Davidson ané me. Dealing with the area around
the Adclaide airport, you do not consult the West Torrens Council,
the Land Planning Authority, the State Government or the threec or

four other councils concerned in tho arca?--- No, we do not
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spocifically consult them.

You do not consult the pcoplc who scll the land to sce
whether thesc arcas aroc noted?--- Of coursc, a lot of tha area
around the Adelaide Airport is olready built in.

You do not know. It is possible, ns Senator Cohcn says,
that therce are people holding land there. WYe know that t.is happens
in other arcas. I know personally that thore are pcople hulding land
whose alignments have been changed. Their right of way has beeon
changod. They claim compcnsation. The point we arc putting to you
is: Vhy should not thc same prineiple be applicd in the rcgulations
to the people concerned here? --~ I think the same prineiplc is
therec. To come back to the pecple you mentionced, thasc people are
there at the present time. Thoy have been there all the time., This
question was asked of mc last time.

You arc overlooking the peint that Scnator Wright has
made. Lot us say 2 person buys a bleock of land around the Henley
Beach outlet. He givos thls to his gon"who is saving up to got ;
married. His son gocs along to th. local council to get a permit to
build. He is told that he cannot build therc or that it is subject to
restrictions. At lcast, you say that building on that land is subject
to the Depariment saying he can or he cannct build there. In this
casc, a ccuple of thousand pound has been paid to purchase the land
and it is of no use to anybody. You do not even acquire it? ——---

Scnator Wood.

I am not suggesting when I speak of local authorities
roesuming land that thc Department of Civil Aviation also resumes land.
But thc Department does confiscate the ri hts of peeple tc utilise the
land for the purpcses that thoy may huve had in mind, such as sub~
division for home building. 8o, it is rcally a rcsumption of their
rights without any payment. Furthoermore, the Department is nct
prepared to pay them any compensation fer the land valug? ~--~ This

. R - verfooking e
is the peint. I have beon accuscd of &pﬁs—:ﬁé&é&h&s—%. But,

with all respeet, I do not think I am. We bolieve that therc is
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really no new r. striction baing placcd on anything whether it is by
way of amendmont os(rugulation. These sanc pecople who purchase blocks
under old regulation 92 have been there all the time. I de not know
of any complaint that we have had that a pcrson who has bought a bleck
for the purposc of building a house is not in the samc position now as
he was before. The position is clearly identificd in these Regulations.
I do not know of anyone who hasg unwittingly purchased land and then has
been uvnable to build on it I refor te the question asksd by Semator
Bishop on this peint.
genator Wright.

The possibility is so obvious that it does not depend upon

the proof of a particular case? w-w--

Senator Lawrie.

Under old regulation 92, was this plan cxactly as it is
today or has it been altercd? ~-- (Mze Hill) I would likc to answer
this question. This is where we get into a definition of what we are
doing. It was, in ploin recality, under regulation 92 a description
including the plagg and dimensicns. As we saild before, one of the
reasons why we changed this was that the intcrnational reoquirements
for these plm%?have becene so ccmplex that it is virtually impossible
to put what is required in words and make it intelligible. We have
resorted to this plan. It is rclated to natural features sc that a
person can easily identify whethcr he is affected or not.

Scnator Bishop.
In other words, you have zencd the arcas? --- Yes,
Senator Cohen.

" Bection- 92 applies to acrodromes cpen to public usc by

aircraft engaged in international air navigation or air navigation

within a territery? --- (Mr, Lewis) We have explained that provision

subscquently. (Mr. Scxton) Therc are very fow aerodrcmes that are nat
Those
used nghircraft.tmnzh&svoutznﬁ\
Sgnator Willesaec,

That argument does not make scction 92 right. You are
(Mr, Lowis)
proceeding frem a false base? ~~~ /What I am referring to is section 92,
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You say that scetion 92 was therc, but what I am saying
is that we have not cxamined whethor scetion 92 is right? --- My
only purpcse was toc show that we had tho samc sort of conditlon.
Referonce has becn made to people being trapp.d inte buying blocks
of land and then not being allowed tc build., This scction has been
in existence for 20 yecars. I know of no ccmplaint in that time where
a porson has purchased a block of land and said: "Look, I bought this
in the expectation of building., Hore you are telling me now that if I
build you will pull down my home." I know of no-onc who has been in
that position. Wherever we have g%;&o into any position like that and
there has beon % a mnway,/(sﬁ;s;‘afcntly we=hane gone
ahead and acquired bes=pesi-~=f the land.

If this is so remote a possibility, why not write it into
the regulations? --~ If it is a rcmote possibility, it is somothing
we think we would solve by an act of grace.

Senator Wright,

Act of grace? Is that what you said? --- Yos.

You wculd solve it by an act of grace? Is that what you
said? -~-~ If it occurred, yes.

Senator Cohen.

What is to happen te Seetion 929 ~--~ Secction 92 continues
tc apply for all acrodromes othor than these that ar. referred to in
statutery Rules 1966, Wo.6. (Mr. Scxton) An amondment has been made
which is an addition to section 92. It provides that it shall not
apply t» acrodromes which are ctcntaincd in the schedule to thesc new
rogulations. That is Statutcery Rule 5 of 1966 which is a small rule
added for special regulations. (Mr. Lowis) It is still the case that

the bulk of our aerodromes arc to be geverned by scction 92 although
we will gradually extend this as we can do the work.
Sonator Wright.
Is it not a fact that from time to time pcople around your
alrport in Melbourne - that is, Bssendon Airport - have made claims

for the nuisance that has inecreased there? --~ From noise?

MR. B. LEWIS.
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Yes? -~- That is so.

This is the reverse position, The poople complain that
you are committing an unlawful act in aggravating the noise. You do
not acknowledge that yow have boen authcrised by statute te do sc? w--
You are putting that tc mo in an intoerrogative fashion?

In a discussional fashlon? ~--~ Well, I am not sure. I
have not had a great deal to do with this, I live in Esscndon. I am
on the receiving cnd of this noise. I have a great deal to do with
noisc. I have not been handling this matter. I know that there have
been a lot of complaints about noisc. I 4> not knew what wo are
relying on.

I have scen press roports from time te tim. that groups
of citizecns were urging scmebedy te take l:igal action and sc ferth? ---

(dr. Bdwards) No legal action has been taken.

1 expect that it would bc authoriscd by statute? aw- I
would think that it probably weuld bo. (Mr. Lowis) Just quickly on

this point, as you know wo have introduced prouccdurecs rclating to
operations to lesson this problem.

We have every admiration for the efficicncy and
conslderation of the Department. What we do wish tc have understood
is our concern to right the law sco that at law peoplc will have rights?---
I appreciate your point.

Senator Lawric.

It has bcen stated that regulation 92 still remains in
thusc new regulations. Dc I understand that this regulation only
applics to thesc soven airpcrts™ --- There arc only four airports
involved.

This rcgulaticn would not apply tc Tullamarine? --- Not
at the present time.

Scnator Cohen.
Or Essendon? ~~- That is correct.
Chai rman.

Has anyonc anything furthor to say? ~-- (Mr. Sexton) I

thought that I might have something to say in rclation to the
MR. B. LEWIS.
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legislative background of regulation 92 and also this new

regulation. I have prepared a very short stateaont of which I have
coples fer members of the Committce. This scts zut the legislative
development since 1947, I think that this might b. relcvant for the

Committec's deliberations. The statcment reads -

Air Navigation (Buildings Contrsl) Repulations.

1. Scetion 5 (l.) of the Air Mavigation hct 1920~1950
conferrcd power to make rogulations feor the purpesc of giving
effect tc the Chicago Convonticn and ether internationsl Con-

ventions, and generally in rcspeet of air navigation matters

within the law-making power of the Commcnwealth Parliamcnt,

?egiion 5(3.)(b) of the Act (as ins.rted in 194%7) provided as
ollows -

1(3.) The power to make regulations under this
scetion shall include powcr teo aake provision for -

"eeesesesacretttessareststnrnasroe

(b) the romoval or marking cf objocts which constitute
potential hazards to air navigntion and such
other mcasures as cre ncecssary to ensurce the
safety of aireraft;

1

Stsacssresasterresessesnrssatenuer o

2. Reguleation 92 of tho Air Havigation Rugnlations was made

in 194%7. That regulation dcolt with the anttors expressly
mentioncd in section 5(3.)(b) of the Air Wovigaticn Act, naucly,
'the removal or marking of sbjcets! censtitubing petential
hazards tc air navigation. Sub-rogulntion (W%.) gave a right to
recover all roasonabl: cxpenses and the nuount of any actual
loss or damage incurred and suffer.d in cowplying wita 3ircctions
given pursuant to the rogulaticn.

3. The Air Novigation Act was comprchensivoly amended in
1960, Scetion 26%1) of the Aet econferrud power te make
regulations for th. purpesc of, ameng cthor things, carrying out
and giving cffcet toe the Chieago Convention, as cmended, and to
any Anncx to the Convention rilating to intirnational standards
and recommended practiccs, The power t. acke regulations was
furthcr spelled--ut in section 26(2.). Paragraph (g) of

scetion 26(2) and scetion 26 (3.) are relevant for prescnt
puUrpCses.

Y,  Paragraph (g) of scetion 26(2.) recfurs speeifically to
the regulations that m~.y he made dcaling with tho quosticn of
obstructions, hazards or potential hazards te cireraft f£lying
in the vicinity of acrodromes. The paragraph prevides that,
for that purpose, the regulations may make provisions that -

(a) prohibit the construction of buildings;

(b) rostrict the dimensions of buildings; and

(c) provide for thc removal of buildings or for the
marking of buildings.

The paragraph also autherizes rogulaticns making provision for
or in relation to other measures necessary to cnsure the
safety of aircraft using an acrodrome or flying in the
vieinity of an aerodrome.
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5. Vhereas_ the forerunner to section 26(2.)(g) ~ i.e.,
seetion 5(3.)(b) of the Air Navigation Act 1920-1950 ~ referred
specifically only to 'the removal or marking of objects’,
section 26(2.)(g¥ refers also to 'the prohibition of buildings
or other structures' and to 'the restriction of the dimensions
of buildings or other structures!'. The greater particularity
in section 26 (2.) (g) conforms more precisely to the
international standards as laid down in Annex 14 (as amended)
of the Chicago Convention.

6. Section 26 (3.) of the Air Navigation Act 1920-1960
provides as follows -
'(3.) Where the regulations make provision for the
removal or marking of structures or obstacles referred
to in paragraph (g) of the last preceding sub-section,
the regulations shall also include provisions for the
payment of compensation to any person vho suffers loss
or damage or lhcurs expense in or as a direct result
of the removal or marking.!'
7. The Air Navigation Act 1920-1960 does not include any
provision on the lines of sub-section (3.) of section 26 that
requires the regulations to make provision for compensation in
respect of 'the prohibition of the construction of buildings
or other structures' or of 'the restriction of the dimensions
of buildings or other structures'.

Senator Willesee.

You used the words "international standards . What bonds
are there between the Commonwealth and these international standards?e-—-
We have an obligation to give effect to these standards by reason
of being a signatory to the International Convention. (Mr. Lewis)
Might I just follow up Mr. Sexton's point. Perhaps 1t might be
useful if the Committee would like to retain a working copy which
relates to the very question that Senator Willesee addressed to
Mr, Sexton - that is, are we bound to these international standards?
Ve are bound, as Mr. Sexton has pointed out, to the specific detail
of these standards, What I am giving to the Committee is referred
to as Annexure 14 to the Convention of the Intornational Civil
Aviation Organisation., It might bring about some better appreciation
by the Committee -~ and I say this with the greatest raspect - because
it sets out all the technical problems that we have. This is in an
attempt to give clarity of definition to something to which we are
bound internationally.

Senator Cohen.

Mr. Sexton, do I understand that the purport of this

memoyrandum is that there is no power to make regulations providing

IR If.T. SEXTOH.
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for compensation where you are prohibiting the restrictizn of

buildings?--- (Mr. Sexton) I would not go so far as to say that.

I know that you have not. This is an area on which I
would like to have your views?--- It really raises two questions.
First of all, there is the questir;n of }';:;’é- and then the question
of power.vireresckiciestng,

We have been dealing rather with the question of
policy? -—-- Yes. On the question of power, it is interesting that
section 26 (3.) of the Air Navigation Act 192001960 contains a
direction requiring compensation in ceur/f:éx:'ﬁ:lrcases. It does raise
a possibly interesting legal question were that is the only case
in which you could provide for compensation. On the otr)lle;fr hand,

I am not prepared to express an opinion that you coulq(have a
regulation making provision for compensation.
Senator Wright.

Do you still retain in the area to which section 92 is
applicable the provisions of sub-section (%) of regulation 92 which
provides -~

All reasonable expenses and the amount of any actual
loss or damage incurred and suffered by any person in

complying with the directions contained in a notice

served upon him in pursuance of this regulation may be

recovered from the Department.
? ~=~ That is correct.

There is a ~orresponding provision in the new
regulations vhich says that compensation is payable where the
building is removed or is marked. The distinction lies in that very
statement. You do not give compznsation under the new regulation
where a person is refused permission to build? -~-- There is no
doubt about that.

That refusal of permission is a ministerial action on
the same level of interfercnce as the direction under section 92 (4.)
? —== The dircction undcr 92 &4 is restricted to removal or marking.

Excuse me. If you go back to section 92 (1,) there is
no control prohibiting an erection? -~- That is the point that I
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have tried to make in the paper that I have given to the Committee
because section 92 (1.) limits the powers of the Minister to order
removal. or marking.
Senator Lawrie.
Do we understond that this control is a completely
new prineiple in the regulation? --- There i1s an extension of the
controls, but Mr. Lewls, I think, has already directed his mind to
this matter this morning. (Hr. Lewis) To finish off what Mr.Sexton
is saying, what we believe we are now doing under the Statutory
Rules is carrying out directly what wc were doing indirectly under
regulation 92.
Senator Bishop.
You put the handcuffs on this time? -=---
Senator Wright.
Kr. Sexton, I ask you to look at clause 26 of the
Air Navigation Act 1920-1960 wherc you will see it is provided -
(2.) Without limiting the gencrality of the preceding
provisions of this section, the regulations that may
be made under the powers conferrcd by those provisions
include regulations for or in* relation to -
(g) the prohibition of the constyuction of
buildings or other structures, the restriction
of tho dimension of buildin,s or other structures,
and the removal in whole or in part or the marking
of buildings, other structures, trees or other
natural obstacles, that constitute or may
constitute obstructions, hazards or potential
hazards to aircraft flring in the vicinity of an
aerodrome, and such other mcasures as are
nceeessary to ensurc the safety of airvcraft using
an aerodrome or flying in the vicinity of an
aerodrome.
Your regulation making power by that provision would appear to be
linited to such buildings or structures as wmay constitute hazards or
potential hazards to aircraft? --- Yes. This only gives the
Minister the power «==mw-
Bxcuse me. There is doubt in my mind that the words
"hazards ox potenticl hazards" apply to all three brackets of the
preceding nouns. I would think that they should be so interpreted

in separation. I would suggest that there is no doubt about the
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validity of regulation 3. where you have pover to prohibit 20 feet out
from the perimeter of an airport a dog kemnel thre. feet high, This can
only be constructed if you give permission. It could be possibly
suggested that that construction would constipute or might constitute
an obstruction, or a hazard or a potential hazard to aireraft, I
can see that in the old regulation you adhered to that ambit of power
but now you are going beyond that ambit of potential hazard to aircraft,
I put that to you for comment? -~~~ With respect, I think the answer is
to be found in regulation 7 (4.) where it is provided that the Minister
shall not refuse an application unless he is satisfied that the building
or other structure being erected ~=w--
That docs not depend upon the objective fact as to whether it

is a potentlial hazard. It depends upon the Minister's opinion? ---
That is true.

Senatoxr Wright.~ Mr, Chairman, this is carefully watched by the
High ‘Court these days owing to the vory grave use that has been made
of ministerial satisfaction. THBUIRE G case in the iligh Court contained
some very stringent views that the Department of Civil Aviation surely
ought to take as guide lines.

Chairman.~ As there are no further questions, I thank you,
gentlemen, for your attendance before this Committee.

The witnesses withdrew.

The Committee adiourncd.
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