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STANDING COMMITTEE ON REGULATIONS AND ORDINANGES.
' NINTH REPORT,

The Standing Committee on Regulations and
Ordinsnces has the honor to present its Ninth Report to
the Senate.,.

2, The Eighth Report, presented to the Senate on
the 3rd June, 1952, dealt primarily with thé Customs
(Import Licensing) Regulations of 1939, and their use for
the implementation, by Ministerial determination made
under those Regulations, of the far-reaching import
restrictions decided upon by the Government in March,
1952,

3. This present Report relates toc two matters,
Pirstly, reference is again made to the procedure of
gilving expression to important matters of Government
policy, other than the administrative detail, by processes
other than Parliamentary enactment. Secondly, an
informative statement is presented relating to Acts which
confer statutory powers of a legislative character,
together with comment on the provision -. or absence of
provision -~ in the parent statutes for the tabling in
Parliament, and disallowance by Parliament, of the
instruments mede under those powers,

THE PRINCIPLE OF ADMINISTRATIVE DETAIL ONLY IN REGU~
LATIONS,

4. One of the guiding principles of the Committee
in its scrutiny of delegated legislation has always been
to ascertain that Regulations are concerned with adminis—
trative detail and that they do not amount to substantive
legislation which should be a matter for parliamentary
enactment,.

5. Since the presentation of its last Report, the
Committee on three gccasions found it necessary to address

letters to the Minister for Health drawing attention to



2.
what it considered to be breaches of this principle,

6. The first instance concerned Statutory Rule
No, 72 of 1952, being Regulations made under the Hospital
Benefits Act, The Qommittee questioned whether the
Regulations went beyond administrative detail and came
within the category of matters which would, more approp-—
riately, be the subject of Parliamentary enactment. In
his reply, the Minister (a) agreed that these Regulations
were a mattcr of considerable public importence and did in
fact contain matters which might more appropriately be the
subject of Parliamentary enactment, and (b) advised that
the substantive provisions of the Regulations would be
incorporated in the National Health Act (which wes finally
passed in December, 1953),

7. The next instance was the subject of correspond-
ence with the Minister in October~November, 1953, That
correspondence related to Statutory Rule No. 75 of 1953
(being amendments of the Medical Benefits Regulations) and
Statutory Rule No, 76 of 1953 (being amendmenis of the
Hospital Benefits Regulations), The Commlttee drew the
Minister's attention to the principle of law relating to
onus of proof, and suggested that, if the principle were to
be reversed, such an important change should be effected by
Parlismentary enactment, In thanking the Committee for
focussing his attention on this matter, the Minister advised
that the regulatory provision would lapse upon the passing
of the Natlonal Health Act, in which the relevant provisions
were drafted in such a way as to avoid reversing the
traditional onus of proof.

8, The third submission to the Minister for Health
related to Statutory Rules Nos, 96 to 100 (inclusive) of
1953, being Regulations made under the National Health
service Act 1948-1949, the Hospital Benefits Act 1951 and
the Pharmaceutical Benefits Aet 1947~1952,  Those Regula-
tions took certain powers temporarily pending legislation,

and the proclamation of such legislation, That is to say,
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the principles of the Regulations were incorporated in’

the National Health Act 1953, which came into full operat-
ion in May, 1954, The Minister informed the Committee
that the only reason for the masking of the Regulations was
to ensure that the relewant aspects of the National Health
service were conducted in gccordance with the provisions of
the National Health Act during the period which intervened
between the passing of the act and the proclamation of
commencing dates for the various operative parts, He
agreed with the Committee that the subjects of these Regu~
latlions were appropriate for Parliasmentary ensctment, and
that therefore it was his objective to have the National
Health Act in full operation at the earliest possible date,

9. In each instance the Minister for Health was in
general agreement with the principle put forward by the
Committee, and we are satisfied that steps were taken as
soon as practicable to put the offending Regulations into
statutory form,

10, However, to avold any repetition, it is recommend-
ed that the Government consider reminding all Departments
that Regulations should be concerncd only with administrative
detail and should not amount to legislation of a kind which
is more appropriately the subject of Parliamentary enactment.

PARLTAMENT. RY CONTROL OF ST:TUTORY INSTRUMENTS OF A
LEGISLATIVE CHARACTER.

21. At a recent meeting of the Committee, the
following resolutiom was agreed to :-

That the Attorney~General be asked if he will
kxindly arrange for his officers to go through
the statutes and prepare a list of all
statutory powers of a leglslative character
contained in Commonwealth Acts and indicate
whether there is provision in the statutas
for the tabling in Parliament, and disallowance
by Pariiament, of the instruments made under
those powers.

12. This resolution arose from a consideration by
the Committee of Parliamentary control of subordinate
legislation, It was suggested that there wmay be subordinate
legislation which may not be required by the parent statutes
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to be tabled end which, furthermore, is not required
by the terms of the Senate Standing Orders to be referred
to the Regulations and Ordinances Committee, {Under the
Standing orders only Regulations and ordinances laid on the
Table of the Senate stand referred to the Committee for
consideration,)

13. Lccordingly, the sttorney-General was asked to
approve of the prepavation of the statement sought in the
resclution in order that the Committee might be in a
position to consider whethrr they should recommend any
amendment of the Standing Orders (and, if necessary, the
statutes) to ensure that all instruments of a legislative
character are referred to the Committee for scrutiny.

14, The full text of the statement prepared by the

Attorney-General's Department is as follows :-

statement rclating to icts which confer statutory

powers of a legislative character,

There is no separate record kept by the sttorney-
General's Department showing those Commonwealth pcts
which confer statutory powers of a legislative
character and to enable a complete answer to be given
to the guestion it would be necessary to examine
closely each .ct, This would take some days at least
and it would probably be desirable for the Attornoy-
General's Department to undertake thc search in
conjunction with the other Departments, which should be
familiar with the contents of the Mcts administered by
them and would, no doubt, be in a position to facili~
tate the scarch for statutory powers conferrei by
those pcts, This stetement should not, therefore,
be regarded as lealing with the matter exhaustively.

2. The question of Jetermining whether a particular
statutory power is of a legislative character or of an
excountive character is often a matter of Aifficulty and,
in some cases, it is not possible to express a firm
opinion whether a Court would hold that thc powers were
of legislative character or not. It may, however, be
said with certainty that the powers conferred by an ict
to make regulations or ordinances are of a legislative
character,

3. Regulations, The majority of Commonwealth Acts
confer power to make regulations. By virtue of section
4B of the scts Interpretation act 1901-1950 (or, in

some excgptional cases, the ict conferring the power to
make regulations), regulations must be tabled in
Parliament and are subject to disallowance. No .
instance has been found of Regulations which are not
subject to tabling and disallowance, A possible
exception is s, 87 of the Quarantine Act, which, so far
as relevant reads as follows ;-
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"87,- (1.) The Governor-General may make
regulations .,.........0

(v) for regulating inter-State traffic and
prescriblng measures of gquarantine in
rélation to inter-State traffic for the
preventicn of the ocecurrence or spread
of communicable diseases or diseases
or pests affecting animals or plants,

(2.) Regulations made under paragraph (v) of
the last preceding sub-section -~

§a shall be published in the Gazette;

b) shall come into force only in pursuance of
an order made by the Minister;

(c¢) shell be in force in such State, Territory,
place, area or locality within the
Commonwealth as the Minister by order
directs; and

(d) shall remain in force for such time as is

specified in the order, but may from

time to time, by a further order, be
renewed for a further specified period
for the same locality or part thereof,

(3.) Any order made by the Minister in
pursuance of the last preceding sub-section shall
set forth the regulations to which the order
relates,",

L4, ordinances. The position so far as Ordinances made
under the Acts which provide for the administration of
the Territories may be summarized as follows:—

(a) Ordinances made by the Governor-General (for
instance, those which have effect in the
Australian cagital Territory and Norfolk
Island) must be tabled and are subject to
disallowance:

(b) Ordinances passed by Legislative Councils (those
which have effect in the Northern Territory
and the Territory of Papua and New Gulnea) are
regquired to be tabled, Those Ordinances
may be disallowed by the Governor-General in
Council, but not by either House of the
Parliament,

5. Statutory Orders and By-laws, A number of Common-~
wealth acts confer power to make statutory instruments
other than regulations and Ordinances, References to
the appropriate sections of the Acts concerned, the
nature of the powers and whethcr the section requires
the instruments to be tabled are set out hereunder,
(Where en Act does not require the instruments to be
tabled, there is no power of disallowance,)

(1) Australisn National Airlines pct 1945-1952.
Section 69 autherises the Commission to make
By-laws in relation to the operation of its
air services, The By-laws must be tabled
and a re subject to disallowance.

(2) Broadcasting act 1942-1950. Section 6L
authorises the Australian Broadcasting Control
Board to make orders for the purpose of
exercising its powers and functions., The
orders must be tabled and are subject to
disallowance (sub-section (3.)).
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(3) Coal Industry Act 1946, Section 15 cunfers on
the Joint Coml Board power to meke orders and
glve directions necessary for, or incidental to,
the effective exercise of its powers and
functions, namely the securing and maintaining
adequate supplies of coal, The Act foes not
require the orders and directions to be
tabled, (Section 55,)

(4) Coal Industry (Tasmsnia) Act, Section 11 confers
similar powers on the Tasmanian Joint Coal
Board and gection 38 is in similar terms to
section 55 of the Coal Industry Act 1946, This
Act has not been proclaimed to commence.

(5

~

Commonwealth Bank Act 1945-1953, Section 191
authorises the Commonwealth Bank to make, with
the approval of the Treasurer, rules providing
for a superannuation fund of the Bank, The
Ac§ docs not provide for the tabling of the
rules,

(6

~

Commonwealth Railways Act 1917-1950, Section 88
empowers the Commissioner to make By-laws,
The sectlon requires the By-laws to be tabled
but does not provide for the disallowance,

(7) Customs Act 1901~1953, Sections 271-273B empower
the Minlster to make By-laws for the purposes
of the Customs Tariffs., The act loes not
require the By-laws to be tabled, It is not
easy to say whether the By-laws are legislative
in character,

(8) Defence (Special Undertakings) Act 1952, Sectiun
5 authorises the Minister to make orders
prohiblting or regulating flights over
restricted areas, The orders are requirei to
be tabled and are subject to disellowance,
(Section 6,)

(9) Explosives pct 1952, Section 6 authorises the
making of orders relating to handling, ete.,
of Commonwealth Explosives, The orders must
be tabled and are subject to disallowance,

(10) Navigation Act 1912-1953, Section 138 authorises
the Crew pccommodation Committee to meke orders
in relation to the accommodation to be provided
in ships, The act does not require the orders
to be tabled.

(11) Stevedoring Industry act 1949, Section 16 author-
ises the Stevedoring Industry Board to make
orders regulating and controlling the steve~
doring industry, The rct does not require

the orders toc be tabled.

6. Proclamations, Certain Acts (for instance, the
Quarantine Act 1908~1950) authorise the Governor-general
to meke Proclamestions which are possibly of a legislative
character, Proclamations are not tabled and not sub-
ject to disallowance,

7. Rules of Court, The Fudiciary act authorises the
High Court judges to make Rules of Court, which are
required to be tabled end are subject to disallowance.
The Judges of the Commonwealth Court of Conciliation
and Arblitration and the Juidge of the Federal Court of
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. Bankruptoy do not have power to make Rules of Court,
Rules for those two courts ave made by the Governor-
General in Statutory Rules end are subject to tabling
end disallowance, The Australian Capital Territory
gSupreme Court Act 1933-1950 authorises the Judge of the
Court to make Rules of Court, The act does require?
the Rules to be tabled, but provides for disallowance
by the Attorney-~General,

8, There are, in addition, numerous .icts which authorise
the employment of officers and employees who are not
subject to the Public Service .ct.. The Acts confer on
the employing authority power to determine the terms
and conditicns of employment, end do not require the
determinations to be tabled, It is doubtful whether
the determinations are of a legislative character,

15, In seeking this statement the Committee was
concerned primarily with the scrutinyg of those instruments
which were of a legislative character, but frum a reading
of the fore-going statement it will be seen that the
question of determining whether a particular statutory
power is of a legislative character or of an exeoutive character
is a matter of difficulty, as, for example, By-laws under
the Customs Act,

16, At this stage in its consideration of the subject,
the Committee does not recommend any amendment of the
stetutes, or of the Standing Orders, with respect to the
Parliamentary control of any of the afore-mentioned
instruments, For the time being, the Committee does no
more than ;-

(a) Bring the statement to the attention of the Senate,
with a view to informing Senators of the various
statutory instruments which are made, together
with the control (if any) of the instruments
by Parliament; and

(b) Recommend to the Government that, to assist further
consideration of the matter, a statgment be
prepared, for presentation to the parliament,
explaining the officilal criterla which
determine whether or not it shall be provided
in the parent statutes that statutory instruments

must be tabled and be subject to disallowance
by either House of the Parliament.

oZ;qm,/'/bovﬂ—4"*’“
TAN WOOD

Chairman.
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