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STANDING COMMITTEE ON REGUL:ATIONS AND ORDINANCES,

EIGHTH REPORT OF THE COMMITTEE,

The Standing Committee on Regulations and
Ordinaences has the honour to present its Eighth Report
to the Senate,

2, This Report is concerned primarily with a
conslderation of, and report on, the procedure of giving
expression to importunt matters of Government policy by
processes other than Parliamentary enactment; and, in
particular, the use of the Customs (Import Licensing)
Regulations of 1939 for the implementation, by minister-
ial determination made under those regulations, of the
far-reaching import vestrictions decided upon by the
Government in March, 1952,

’ 3. In presenting this Report, however, the opport-
unity is teken to set out, for the information of
Senators, the purposes and method of functioning of the
Regulations and Ordinances Cowmmittee, 1In addition,
short references are made to the Defence Preparations
Regulations and the Re-establishment and Employment
Regulations,

Functions of the Committee.

L4, The Committee was first appointed on the 17th
March, 1932, ’ )

5. Pursuant to Standing Order No. 36A,all regula-
tions and ordinances laid on the Table of the Senate stand
referred to the Committee for consideration and, if
necessary, report thereon. Any action necessary, aris-
ing from a report of the Committee, may be taken in the
Senate on motion after notice, ’

6. Succeeding Committees from 1932 have followed
the principle that the functions of the Committee are
"$o scrutinize regulations and ordinsnces to ascertain -

(8) that they are in accordsnce with the Statute;



2.

{b) that they do not trespass unduly on personal
rights and liberties;

{c) that they do not unduly meke the rights and
liberties of citizens dependent upon
administrative and not upon judicial
decisions;

(d) thet they are concerned with sdministrative
detall and do not amount to substantive
legislation which should be a matter for
parliamentary enactment.®

The principle has also been followed that '"questions
involving Government policy in regulations and ordinenc-
e fell outside the scope of the Committee.®

7. It 1ls emphasized here that, pursusnt to
Standing Order No. 36A, all regulations and ordinances
laid on the Table of the Senate gtand referred to the
Committe'e for consideration and, if necessary, report
thereon, Thus it is competent for, and more particular-
1y the duty of, the Committece to keep under review any
regulation or ordinance which the Committee considers
in its use and operation may present a changed asspect
insofar as the Committee's earlier consideration of it
disclosed,

' 8. To assist the Committee 1n its work, a copy of
every regulation and every ordinance is forwarded to the
Gomaittee accompanied by & departmental explanation
setting out, first, the effect of the regulation, and,
secondly, the reason for enacting it.

9, To further assist the Committee in its work,
since 1945 a legal adviser has been appointed at a
present fee of two hundred and fifty gulneas per anunum.
The Legal Adviser is supplied with coples of all depart-
mental explanatory statements, and he, in turn, submits
o the Committee his own peport on emch regulation and
ordinance, These¢ reports are of great value to the
committee,

10. The Regulations and Ordinances Comuittee has
no executive power. It may only submit reports to the
genate, which may adopt or reject its recommendations.

A motion for the disallowance of & regulation or
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ordinance must always be submitted, upon notice, by
a Senator, who may, of course, be a member of the
Committee,

Defence Preparations Regulatigns.

11. The Defence Freparations Act, assented to on
the 19th July, 1951, contains provision for the making
of emergency regulations for or in relation to defence
preparations, The special types of defence preparations
on which emergency regulations may be made are set out
in the Act.

12, Such general powers sre uncommon, but were
sought by the Government because (to quote a passage
from the Preamble to the sct) -

In the opinion of the Parliament and of the
Government of the Commonwealth, there exists a
state of international emergency in which it is
egssential that preparations for defence should be
immediately made to an extent, and with a degree
of urgency, not hitherto necessary except in
time of war. :

13, The Committee reports that to date one set
of regulations has been made under the Defence Prepara-
tions Act 1951, The regulations were published as
Statutory Rules 1951, No. 8i. The regulations were
made under section four of the Act, and relate to
capital issues, '

1h, These'regulations, in their use and operation,
will be kept under review by the Committee. ’

Re-~establishment and Employment Regulstions.
15. In ivs 8ixth Report, presented to the Senate

on the 30th April, 1947, the Committee drew attention

to the unusual powers contained in section 137 (2) of
the Re-esteblishment and Employment Act 1945, whereby
regulations may be made providing for the repeal, amend-
ment or the addition to any of the provisions of, the Act,
The Committee in 1947 expressed the opinion that as the
emergencies of war no longer existed, consideration
should be given to the repeal of the provision and the

enactment of appropriate legislation,
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16, The Comuittee records its gratificstion at
the passing of the Re-establishment and Tmployment Act
1951, whereby the regulation power was put on the
normal basis, the power to amend the Act by regulation
being omitted,
customs (Import Licensine) Regulations.

17. The Customs {Iwmport licensing) Regulations -
Statutory Rules 1939, No. 163, made under the Customs
act - provide that no goods shall be iuported unless a
licence to import the goods is in force énd the terms
and conditions of the licencc are complicd with; or
the goods are excepted from the regulations, ‘The
regulations were designed to bring imports under licens-~
ing control for the purpose of giving effect to the
then government's decision to rcduce expenditure in
foreign exchange, required to pay for imports from
countries outside the stirling ar:-a,

18, On the 6th parch, 1952, the rovernment decided
upon import restriction cuntrols., aimed at preserving
Australia’s international solvency.

19, Pollowing such decision, there appmared in the
Commonwealth Gazette of the 7th March, 1952, a Notice,
signed by the ifinister for Trade and Customs (Senator
0'Sullivan), in which he notified that, pursuant to the
powers conferred upon him under regulation 15 of the
custums (Import Licensing) Regulations, he revoked all
previous ministerial determinations published in Cowmon-
wealth Gazettes relating to the exception of goods from
the gpplication of the regulations; the Notlce excepted
from the application of the rezulations certain goods
enumerated in a schedule,

20. No new regulation was necessary to implement
these import rcstrictions, %Phey stem from the withdrawal
by the Minister of exceptions made under the 1939 regu-

lations,
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21, Although no new regulation concerning import
licensing was made, the Committee decided to re-open 1ts
consideration of the Customs (Import 1icensing) Repgulat-
lons in relation to the¢ir operation in the light of the
recent import restriction controls.

22, In a reconsideration of, and report on, tvhe
Custows (Import Licensing) Regulations, the committee
wishes to meke it vevry clear that it makes no comment
regarding the wisdom, or otherwise, of the present import
restriction controls, That is a matter of Government
policy - and questions involving covernment pollcy are
considered to be outside the scope of the Committee,

23. The comment which the Committee does wish to
make, hovever, relat:s to the wethod of implementation -
by wministerial determination mude under ¢ regulation -~
of what must be regarded as a decision of major Govern~
ment policy, affecting as 1t does Austrelia's commercial
relations with other countries,

2L, No legal or administrative misuse by the
government (or by previous Governments) of the Import
Licensing Regulations is surgested by the 7ommittee,
Rather is the Committee’s comment directed towards
susgesting that it would be more in the Parliamentary
tradition if an important guestion of Government policy,
such as far-reaching import restrictions, were to have
been given effect to by Parliamentary enactment or (if
necessity so dictated) by the making of specific regu-
lations, rather than thet such a policy should be given
expression by ministerial determination made under =
wartime regulation,

25. san important feature of the method adopted by
the novernment to glve expression to its import
restriction policy is that the method adopled -
ministerial determination under a regulation - arfforded
the Parlisment no opportunity to deal with the Govern~
ment's import policy. »gain, and this is a point which
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the Committee wishes to stress, a ministerial determination
is not subject to Parliamentary revlew in that it may not
be disallowed by ¢ither House as may a proposed law or a
regulation,

26, The Committee is conscious of the fact that in
the introduction of a policy, such us the recent import
restriction controls, the Government mey have been
agnxious, for administrative or other reason, to put the
new arrangements into force at once, and without warning,
But the Committee feels thst the introduction of a Bill,
or the making of a specifle regulation, would not have
precluded the making of speclal provision in such legis-
lation to counteract any particular veaction in the
commercial world which the fovernment may have sought to
avoid in connexion with its import policy,

27. In this Report on the use and operation of the
Import Licensing Regulations, the attention of the Senate

is drawn to a statement by Latham 2.J, in Poolo v, fiah

¥in Chan, 75 C.L.R., at p. 229, (1947), as fullows =~

I agree that the power to add by regulation to

the 1ist of prohibited imports has been used so

as to produce a complete change in the effect of
customs legislation, The Customs sct, dealing
with the importation of goods, provides for the
impoptation of goods subject to the operation of a
limited list of prohibitlons, Additions to

that list wmay be made by regulations, The effect
of the Import Licensing Regulations is to substitute
for this systém a general prohbltion of iumports
subject to allowances of iwmportation by licences,
There ave many obvious objections to a system
which 8o clearly involves the risk of arbitrary
control and discrimination in respect of which a
mewber of the public has no effective remedy. But
whether economic or other circumstances justify
the establishment of such a system notwithstanding
such objections is a matter for Parliament, and
not for the court,

In Poole's case the High Court was evenly divided on
the question as to wheth:r the regulations were valid
under the Qustoms Act, The present Chief Justice (Sir
owen Dixon) held th* regulations to be invalid, and said -
It will be seen that the puerse of the regu-
lation is to prohibit all importation, whatever
the goods, unless a licence for the particular

coneignment or importation is obtained from the
Hinister or the goods are excepted. It places
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the entire inward trsde of the country under
the control of his particuler discretion or
that of his delegate, exercised in respect of
every separate parcel or consignment of goods
which it is sought to import,

There is, of course, no doubt that the
Parliament in the exercise of the power to make
laws with respect to trade and commerce with
other countries could enact a law in the form of
the regulations if it thought £it to do so. But
it has not yet done so, and it is self-evident
that nothing but a clear and unmistaksble ex-
pression of intention would justify a court in
concluding that Parlisment had delegated to the
Governor-in-Council power to maeke such a law as a
subordinate legislative authority,

The Committee, the function of which is (in part) to
sorutinize regulations to ascertain that they do not
unduly make the rights and liberties of citizens
dependent upon administrative and not upon judicisal
decisions, feels bound to remind the Senate of the
views expressed in the High Court,

28, The Committee's comments on the Import
Licensing Regulations, and the use to which they have
been put, £ind a parallel with the comaents made by the
Regulations and Ordinances Committee in 1938 in regard
to the Trade Diversion Policy, That important item
of policy was given effect to by regulation - see
statutory Rules 1936, No, 69, In its Fourth Report,
presented to the Senate on the 23rd June, 1938, the
Committee had this to say -

+.. the Committee held the view that an

important matter of policy such as trade divers—
ion should have been the subject of Parllamentary
enactment, and it is this view which the Committee
desires to emphasize in this Report.

29, The prcsent Committee records its agreement
with the opinion expressed by the 1938 Cormittee that
important matters of Government policy should be the
subject of Parlismentary enactment, and recomnends
accordingly,

30. In making this recommendation, the Committee
edds that, whereas the 1936 Trade Diversion Policy was
glven effect to by regulation, the import restriction

policy of 1952 goes even further away f£rom. the
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recommendation of the 1938 Report in es much as 1t
was implemented by ministerisl determination made under
a repgulation, An important difference to be noted is
that a regulation is subject to Parliamentary review, and
it may be disallowed by either House, but there is no
such Parliamentary control over & ministerial determina-
tion, Thus, in the present case, there 1s added point
to the view expressed by the 1938 Committee, and endors-
ed by the present commnittee, that important matters of
Government policy should be the subject of Parliamentary
enactment, Particularly is this so in the case under
review, where doubts have been expressed in the High
Court as to the validity of the basic regulations under
which the Government's import restriction policy was
glven expression.

General.

31, In conclusion, the Committee announces to the
Senate that it proposes, progressively, to review the
use and operation of all regulations which, like the
Customs (Import Licensing) Regulations of 1939, appear
to the Committee to permit the giving effect to of
important questions of Government policy which would,

more appropriately, be the subject of Parliamentary

enactment, W \7

JOHN P, TATE,

ghairmen.

senate Ccommitiee Room,

29th May, 1952.
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