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FRANCIS JOSEPH MULROONWEY, Asaéistant Sectetary, Department of Air,
Melbourne - sworn and examined.

THE CHAIRMAN., -~ Gentlemen, before we commence taking
the evidence of Mr. Mulrooney perhaps, in order to meke the matter
clear, I shouid outline the purpose for which we are gathered this
morning. This committee has been constituted according to
the Standing Orders and all regulations and ordinances laid on
the teble of the Senate stand referred to tvhia‘ committee for
" consideration and, if necessary, report. Since 1932 the
functions of the commit.tee have been to scrutinise regulations
and ordinances and to ascertain first, if they are in accordance
with the Statute, secondly, that they do not trespass unduly on
personal rights and ﬁrivileges, thirdly, that they do not unduly
make the rights and liberties of citizeuns dependent on
administrative rather than judicial decisions, and fourthly,
that they are concerned with administrative detail and do not
amount to substantive legislstion which should be & matter for
parliamentary enactment, Mr. Mulrooney's presence here tqday
is a result of a request made to the Minister for Air for an
officer of his department to be made available to the committee
to. explain the reason and purpose of Statutory Rules 1955, No.92.
When we examined this regulation previously it left grave doubts
in the minds of the committee that it mey transgress some of the
four principles that I have read this moruning. I understand
that. Mr. Mulfooney is aware of the correspondence thet has passed
between the committee and his department, and that the Parliamentary
Draftsman is. also c‘legr about the whole matter. Perhaps now Mr.
Mulrooney might set out to the committee the reasons why his
department has mr;xde thé regulation and whatever views it might
have about i»i;. Af'ter he has made the statement, the members of the
committee may question him on any point that they feel should be
cleared upe. i

THE CHAIRMAN. - Would you make a statement to the

committee, Mr. Mulrooney, about the viéws of the Department of Air?-
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MR+ MULROONEY.

Yes, I appreci.te the reasons behind this investigation by the
Senate Committce on Ordinafces and Regulations, and therefore I
think that I should gtart at the beginning of this x:'lati:er. the
princ;ple' in the regulation is not a novel one being injectad
into the Alr Force Regulations. In fact, in 1928 by Statutory
Rules 109 of 1928, Hegulation 163A was inserted into the
regulations. That regulation prov:l.;ded that wheré aay loss or
improper expense has in the opinion o7 the Air 3osrd been caused
or lacurred by any member, there shall be chargeable against
the pay and allowances including deferred pay o¢ that member
sueh amount as,/the opinion of the Air Board, is necessary to
re-imburse the C'wealth in respect of the loss or expense or
any experditure, and that amount may be stopped by the Air Board
out of the pay and allowances of the member. That regulation
continued in force until 1940 when it was repealed. The reason
for the repeal was that in 1939 the Air Force Act 1923 was.
amended to provide for the application to the R.A.A.F. of certain
parts of the Imp.erial‘ Air Porce Act. That decision was taken
to b;cing the K& hP. into line with, the other Australian
defence services which had had applied to them ilmperial
legislation. That mecant that we had to omit from the dir Foree
regulalions all thosc regulations which related to diseipiine
and which might be in conflict with or mizht duplicate some
provision in the Imperial Air Force Act, ‘Yhe provision whicn
enables substantially that principle to be continued in the &ir
Force legislation is contained in section 137 of the Imperial
Air ®rce Act which provides for what is called penal. deductions.
That section reads, in part, as follows -

Ihe, following penal deductions may be made from the

active pay due to an officer of the Permanent Alr Force

or the Citizen.. Air Force yhen called up Lor war service...
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The particular paragraph of the seckion - 4 - states -
Ths sum required to maks good any loas, damage,or
destruction of public or servics property or property
belonging to the Navy, Army and Air Fores Institutos
which, after due investigation, appears to the Air Board
to have been occasioned by the wrongful act or negligence
on the part of ths officar.
In reading that regulation, ¥ have modifisd and adapted it in
accordance with the schedule to the Air Force Regulations, It
does not read in that wey, of courss, in ths original Tmperial
Air Force Act, That section applisd, therefore, and contimed
ths same prinoiple su‘bstan‘-‘;ial]:y' which had been included in
Air Foxce Regulation 1634 which I quoted to the comittse carlier,
Thore was ons differsnce, howsver, and that was thot while
Regulation 1634 applied to officers and airmen, Ssction 137 of
the Impsria_l Ajr Force Act applisd only to officars, . In ralation
to airmen section 138 of the Imperial Air Force Act, the relevant
seotion, as modifiod and adapted in accordance with the Air Force
Regulations, provided that;~
Tha following penal deductions may be made from the
ordinary pay due to an. airman of the permanant Air Force
or of tho citizen Air Force when called out for war
ssrvice, )
(3) The sum required to make good such compensation.
for any eoxpenses, loss, damege, destruction occasioned
by ‘the commission of an offencs as may be awardsd
by the Court Martial by whom he is convicted of such.
an offance, or by the authority dealing summrily
with the cmge under Seotion 47 of this act, or if
he is on board one of His Majesty's ships, by the
Commanding Officer of that ship, or vhere he has
confagsed the offencs and hig trial is dispensed
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MR, MULROONEY
with by order under Segtion 7é‘of this act as may be

awarded by that order or by any other order of a

competent Alr: Force authority under that section,
The committee will see, therefore, that. the penal deduction
could only be made where the alrman wasg being dealt with for
an offence,

SENATOR BYRNE, ~ Did I understand you to read "“where
he s called out for war serviceM? . That is, a member of
the Permanent Air Force or of the Citizen Alr Force called out
for war gservice, That means to say, when he¢ is on full time
duty, War service means service during time of war or at a
time in respect of which a proclamation has been issued declaring
that a state of wur exists, . i

SENATOR BYRWE, ~ It has a limlted application? ~ Yes,

MR. EWEES, - But only as regards the Citizen Air
Force? =- Yes; I thought that Senator Byrne meant that by his
question; To expilaln the matter, Section 138 states:-

Tbe following‘penal deductions may be made from the

ordinary pay due to an airman of the Permanent. Air

Force or of the Cltizen Alr Force when called out for

war service.

Complaints had beéen made. by the Auditor~ General that Courts
Martial and Commanding officers, ;hen dealing with offences,
were not adverfing to the requirements of that section.‘ When
airmen were. convicted of chargés, either by a Court Martial or
a cémmanging officer, they certainly received punishment, but
tha§ punighment. did not provide also for penal deductions from
thelr pay, That was ohe of the couplaints,

SENATOR WILLESEE, - Although the powsr was there, was
it not? - Yes, although 1t was there, That position, of course,
obtained until thie present regulation wag gazetted in December
1955, 1In 1946, the Treasurer gave a direction ag to how the

people who were guilty of misconduct or negligence in regard

B,2 5 Ful. MULROONEY



‘MR. MULROONEY

to their handling of public moneys and storeés efc., should be.
dealt with, and on the 9th October, 1946 the Treasury issued
& memorandum stating:-
I havé to advise (in relation to previous correspondence)
that the Treasurer has now approved that action on the
following 'lines be taken:-
. (a) that authority be provided in the regulations of
the Navy, Army and Air conferring power on the
Service Boards to require the recovery of a loss
or deficiency by deduction from pay of the menber
responsible (such a provj:‘sion already exists in
Naval Financial Regulation 1434A);
(b) That. a decision in regard to recovery may be taken
by a Seprvice Board withdut necessarily reguiring
as a preliminary a judicial investigation by a
board of inguiry or a court martial,
The memorandum then goes on to give guite a number of detailed
conditions and procedure in regard to the adjustment of these
losses and deficiencies,. It is some two pages‘in length, and I
shall not read it unless '@‘.he committee wishes me to do so.
SENATOR BYRNE, - Is there any part of it that you think
is significant? - Nos. I think the principles are laid down in
‘that paragraph I have just read. )

K'd
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SENATOR WRIGHT,~ The witness might read the first
two. paragrapiis as a sample for the benefit of the Comuittes,
Could that be done? - The first paragraph reads as follows:
In regard to detalled procedure to be followed on
the adjustment of losses or deficlency, it is
suggested a routine as broadly outlined hereﬁnder
would be satisfactory when the abovementioned
amenduents. to the regulations have been effected:
(a) a member to be responsible to make good. the
amount of any loss.or deficiency in public
moneys entrusted to himj
(b) unless special circumstances or good reasons
exlst, & member shall make good the amount of
any such loss -or deficiency without delay,
deduction being made from pa& if necessary,
That is the sort of provision contained in the statement. The
member may submit reasons why the deduction.should not be made
ete. The regulations, or the conditions, were the subject of
protracted negotiations between the Departments. The three
Sorvice D epartments considered them in relation to their own
requirements, The Service Boards had their own views on the
matter. These were reconciled at conferences with the Treasury
in Melbourne and, eventually, Regulation 515 came into being.
I do not think that I need go intec the details of the depart-
mental controversy. That doss n6t affect matters so far as
this Committee is concerned.
SENATOR WRIGHT,- Did it operate over the whole of
the nine years? - 1 would not say that it did. Quite a
nnmber>of circumstances held it up in different places.
THE CHAIRMAN.- Members of the Committee have heard
Mr, Mulroonsy and they will now have an opportunity to ask him

questions,
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MR. MULROONEY

SENATOR SEWARD,- You have said that an airman has

a right to appeal against decisions. To whom would the appeal
be made? ~ Under the law as it was before Regulation 515 was
enacted, he would be dealt with by -a court mértial or by his
Commanding Officer, Under the law, he had the right of appeal
ultimately to the Air Board, and he had the right to petition
for a review of that sentence or punishment to the Governor-
Generals that is, if convicted by a court martial. If he
were convicted by his Comuanding Offiéer, he had the right to
have the conviction reviewed up to the Air Board stage. In
fact, the Alr Board or an officer reviews summary‘punishments
to ensure that they are consistent and not excessive,
SENATOR BYRNE,~ As Yof course" they review them?
- Yes.
SENATOR SEWARD.- What 1s the difference between
a hearing by a court martial and by a commanding officer? Does
it apply to a limitation of severity of the case? - It atl
depends on. the severity of the case and whaether the airman
elects to be tried by court martial,

SENATOR BYRNE,- I examined this regulation and the
correSpondence that has been presented between ﬁhs Treasuryy
the Audltor General and the Service Departments. The
problem as I see it was the Departments' and, possibly,
within their responsibility they are trying to improve the
administrative efficiency which is under their control.
Apparently, losses have been experienced and not recovered.
The Auditor General pressed the Treasury, and the ?Eeasury
pressed the. Departments, On one side, there was desire to
have administrative efficiency, but on the other éide, we
have the responsibility to ensure thot, in that drive,
individual rights and liberties are not unduly impaired.

My approach was that this regulation has tended to disturb
reasonable balance between the two, and it appears thot this

Committee might assist to have the balance restored, That was
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my approach which was confirmed when I saw the impetus behind
this matter which was at the administrative level for certain
purposes.. It sppeared to me that these are not primarily
penal contingencies. It is a provision aimed at indemnifying
the Government, recouping losses and protecting the Common-
wealthe I was interested in the British Statute which

spoke o:'t‘ penal recovery as though the matter had both
categories. I think that in the part of the regulations

into which this was being written, and the part of the
regulations into which similar provisions had been writteun,
the imposition of these recoveries were not penal in character
but purely of an indemnity nature to protect Commonwealth
property. I was not aware of the history of this matter as
Mr. Mulrooney has given it and as it emeanates from the
Imperial Air Force Acte The Conmonwealth -i)erence Act,
Section 8 had been carried into Regulation 435. Section 58
is something which is receiving the statutory attention and
récognition of the Commonwealth, and with that recognition.

it .sets out. where protection is required to property in one
of' the Services. If any loss occéurs in the circumstances

set down, judicial procedure is insisted upon. Now we find
the regulation being introduced which has not received that
statu..tory recoguition of the Parliasment as Section 58 would
have, and which importéﬂ a duty towards determination of the guantum

and the reference of guilt to an administrative tribunal,
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SENATOR BYRNE. - It appearcd bto me, therefore, that

this was something which was boing introduced without parliamentary
consideration or statubtory establishments I do neé wish to
occupy the wholo of the time of tho Gomm.ittao, but I will run
through the points I had in mind bricfly. Scetion 58, which
receivod the attention of the Commonwealth Parliaicnt,
established the principles of recoveory by ;udicial nrocoduro
thirough the Courts and that it must bo wnit property. Doos nob
Reguleabtion 515 go beyond Section 582 Soction 58 purports to
deal only with Qommonwealth pryoperty and move perticularly
property entrusted to o wnit. Regulation 515(L)(a) gocs right
beyond that sphere in its effect, doesn't it? - I do not consider
it docs. In my view, the provisions in Regulation 515 and in
Section 58 are uutually exclusive and I suggest that the Air
Board would not be offending ageinst Scction 58 by proceeding
undsr Regulation 515,
SENATOR BY-E. - I agree they are rutually oxelusivo.
That is my point;. they ‘deal. with different things, don't they? - Yes.
' SENATOR BYRNE. - One deals with Commonwsalth property
and its protection as unit prop'e'rty and the other deals with any
loss, dauege or expensce, whatever the terms are, occurring fo
the Conmmonwealth by neglect or aisconduct. Is that right? ~ Yus.
SENsTOR BYRNE. ~ iy point was that the first principle
only had received express sbatubory recognition in the Common-
weelth, that is, it had to be Commonwealth proporty and a judicial
procedure was prescribed. Now you go right beyond that. This
coﬁld be the property of a stranger. I instenced in a reviow
that was made for tho Committoe a case which extraordinarily found
a parallsl yosbterday., I instanced the caso of an airman
disobeying Ailr Force instructions, flying bolow a prescribed
celdling damaging the property of a citizen who clalmed success-
fﬁlly against the Commonwealth and the Commonwealth ostablishes
a debt. against the airman, which could be recovered. There is no
Commonwvealth property involved though i¥ is e:;penso incwrred to

the Commonwealth., Yusterday we had the case in Sydney of an aircraft/
flying over a
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ship, whlch is almost a complete case in point. Does not
Regulation 515 in that part go completely beyond what is contemplatod
in Section 58 where a Judicial procedurs is proseribed in a
linited area whers no Jjudicial procedure is prescribed‘here in a
vastly widened area? - Yos. Regulation 515 does not purport to be
made under the Defence Act, of coursé;‘ it purports to be made under
the Air Force Act, 1923-52, In that Act; of course, cortain parts
and Sections of bthe Defence Act are applied to the Air Force,
subject to the Act, and the Act includes the Regulations. I think
this Committee has already hud an opinlon from the Parliamentary
Braitsman on that matier,. )

SENATOR BYRNE. ~ That is right. We acknowledge that, bub
it might be queried. The point is that there is a section 58 of the
Defence Act which still applies to the Air Force? - Yes.

SENATOR’B&BNEf ~ It establishes certain principles by
legislation? -AYesu

SENATOR BYRNE. -~ Within the authority you have just
sketched a regulation is made which departs from that principle-and
oxtends 1t by regulations There you have the two things; you have
Parllasment adverting to one principle and insisting on it, and you
have a regulation which has not received the scrutiny of Parliament
establishing a different and widervp;inciple, perhaps within -the
competence of the statute? -~ 4s I said a moment ago, the
Legislature also said in the‘Air Force Act that the Defence Act
would apply subject to the Air Foree 4ct, which included Regulabions
vwhich might be made under that Act.

SENATOR BYRNE. - We agroe with that. There is an overall

- stabutory authority to do somothing Like this, psrhaps, but it is
done by regulat;on ultimately although thore is a standing

“statutory provision which still applies in very parallel

circumstances which linsists on a different principle? - Yes.
SENATOR BYiNE. - In other words, therc has been by

subordinate legislation a by-passing of a statutory established

principle still applying to the Air Foce Thaﬁ is it in effect, is

1t? - That is so.
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SENATOR BYRNE, - Section 58 refers to the protection
of articles, the property of the Commonwealth. When you come to
Regulation 515, you find the same sort of provision is made in
Regulation 515 (b)e If you look at Section 58, there is a
procedure there which is mandatory. In pther words, civil
procedings must be taken. If the Minister or the appropriate
person elects to recover, ho must proceed.

. MR. EWENS. -~ I am afraid I do hot quite follow what
Sonator Byrne says when he says the procedure in Section 58 is
mandatory.

SENATCR BYRNE. - If he elects o recover, he must €o
so In the way laid down.

MR. EWENS. ~ Off hand, I would not agreé¢ with that. It
sayé that the loss may be reocovered by the Commandlng Officer. ft
gives him the power to sue but it does not say he must sue. It
is facultative, not mandatory.

SENATOR WRIGHT. - It says, “"Recover by the Commanding
Officer by action in any Federal or State Court'.

MR. EWENS. - I understood Senator Byrne to say that he
must recover.

SENATOR BYRNE. - No, if he recovers, he must recover in
that way.

SENATOR WRIGHT. - Nr. Chairman, I should like to have
the witness questioned.The standing orders require us to conduct
deiiberations‘in‘the absence of strangers and I should likc the
witness to be questioned by each member in turn so that we could
conclude in time,

SENATOR ARNOLD. - You would rather not have any
explanations from ‘the draftsman at tho moment?

SENATOR WRIGHT. - The Draftsmen will give us his views
later in proper séquence. .

SENATOR BYRNE. ~ That was my interpretation., If it were
a reyuirement that the Commanding Officer recover in that way, if

he elects to recover, rogarding Commonyealth articles, there would
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then be a conflict between that and Regulation 515 in the place I

have referred to.

(Continued on page 14%)
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SENATOR BYRNE. - No. 515B gives an optional procedure.
If that is tho correct reading of Sectlon 58 there would be a
conflict between that and 515B.? - Yes, if your view of the
section is correct.

SSNATOR BYRNE, - Lookin.g at the Treasury mimutes
submitted to us, that is the minute from the Treasury to the
Ireasurer , wve find that paragraph 5 reads - "Yhe substantial
matter at the conference was that a member should be requirsd
to nake good" and so on. You have attenpted to carry that
principle precisely into this regulation? -« Yes.

SENAYOR' BYRNE, - There has boen an intent in this
reguvlation to aveid the barriers of formal proceedings where an
offencs is involved? - We would regard any dcclsion of the Air
Board under this regul‘ation as a purely administrative deeision,
and I believe that it is a procedure which is gquite cowmon in
the administration of » service such as the Rud.s.F. There are
many administrative decisions.. made by the Air Ho.rd which are
venal in their nature. For example, an airmen might want to take
out his discharge because he may have an opportunity to obtain
a position outside which might be worth twice the salary he is
getting in the Air Force, In such a case the Air Bo:rd has the
rig’t to refuse the discharge until the airman has completed
the term of his eagazement. The airman pleads that he shonld get
the discharge, and not getting it might result in him losing a
considerable amount oi money'.-

SBWATOR BUAINE., - Is that not a matter of contract? -
o, under i.:he Defence Act and the regulétio;us of" the Air Force
there is no contract. )

8.WATOR BYANE - It is contractual by nature? - Yes.

SENATOR BYRNE. - In a case where Section 515 is
cfmplied with by an airman and.he disobagys an instruction or
contravenes a regulation and loss or damage is incurrcd or

property destroyed, the Air Board makes this determination? - Yes.

L.l ' 1, F.J. MULROONEY



MR. MULROONEY.

SENATOR BYRNB, - In doing that, does it not also determine
who is guilty in that offence? - The Alr Board would net regard the
menber as having committe; an offence.

SENATOR BYRNE. - Does not the Air Board, in the process
of egtablishing the member's liability to pay, also establish that
he has contravened tho Defence Act or Regulations or has disobeyed
& lawful order or instruction?- I would not regard the Air Bogrd's
declsion as a decision that the member has been guilty of an offence.

SENATOR BYRNEs - Not of a violation of the provisions
of D? = fbviously, yes.

SENATOR BYRNB. - If there were a loss of property
through a man dlsobeying a lawful order, he would be charged under.
& very formal procedure under which he would be heard? - Yes.

SENALOR BY<NE. « But you are casting all that procedure
aslde in this rogulation and determining a breach as ancillary to
certain action without following out those procedures in a .
substantive charge? - I do not think that is a fact. There are
cases in which‘ we should have to charge a man with losing by neg'lect‘,
but I have brought with me a register of penal deductions made
since August 195% under the old section 137, and I shall read some
of the entries - "Error of judgment by experienced pilot causing
dcuage to Vampire aircraft to the extent of £2 - £5 deduction from
pay and allowances.t I think that £2 mentioned there is an error,
but that is the type of entry in the book. Another one is =
"Negligence in performance of duties, loss of public money -
£3 deduction from pay under Section 137", Another is - "Negligence
in respeet of performance of duty, loss of public moneys £51 ~
£3 deduction from pay"”. Another one - "Negligence which resulted
in the loss of an 8-day c;tock, a barometer and a thermometer ~
£10 deduction from pay".

SENATOR BYRNE. - Do you not in fact establish a breach
against a man without charging him or following the rormal

procedures? - If a man were negligent and lost an 8-day clock.
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we would not necessarily charge him with. an offence, we would
adjust. his pay to obtain a reimbursement,

SENATOR, BYRNEs. =  If he @lacbeyed a lawtul order or
instruction in & serious manner, what would happen to him? - He
would be dealt with by court martials

SENATOR BYRNE. ~ You think that would be owing to him?
Yes,

SENATOR BYRNE ~ If loss or damage oocurs to the
property of the Commonwealth, the Air Board only has to eatablish to
-its own satisfaction that there has besn a breach and that losses
have oocurred? - Yes,

SENATOR BYRNE. = But have you not established that
treach against him without using the procedurss of the Air Force? =
It aepanés on the nature of the act, For example, certain persens
had revolvers issued to thems They were supposed to kesp them
in & drawer under lock and key. Some of them probably forgot to
lock the drawer and lost their revolvers, That sort of thing was
quite common, Perhaps they were ocoupying & tent and the security
was not too good and the revolver disappeared, The airmen in that
cage were deducted to the value t?f the goods loste You would not
regard those pecple as having committed an offences It was
almost a quasi oivil action and there is a. distinction between
& quasi civil action and a quasi oriminal charge that you suggest
is mede against him, .

SENATOR LAUGHT, = Senator Willesee suggested that there
was & ooertain power held by the Air authorities to recover money
for the Commonwsalth in the case of lass or damage, and the witness
said that that power was there tut was not used. I now ask whether
the witness knows the reason why that power was not used first,.
by commanding officers, and secondly, by courts martial? - No,
I am afraid I cannot. give that informatien, I think it may have
veen due to the fact that Section 137 was o little removed from the
other parts. of the mamal of Air Forece law and members of o:.:/urts
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may not have known all the law, or may not have been properly
advised by the Judge Advocate assisting the court. ) That is why
they may have failed to do it.

‘(Continued on page 18 )
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On‘thg other hand, if the Court were inflicting a punishment it
may have,reit that 1t should not inflict any further punishment
in the nature of a penal deduction, They are the possibilities,

SENATOR LAUGHT, - To your knowledge, before putting out
this new reguiation, that question was not fully investigated, was
1% -« I willl say that from time to time letters were sent to the
Commands and to commanding officers pointing cut to officers
generally that they should advert to Sections 137 and 138 when
tpey were trylng a man, .

SENiATOR LAUGHT, ~ Do. you know what the general answer
wag to those letters or recommendations? - Yes, I think there
was some slight improvement, I point out, however, that the
discussions which take place when a Court Martial proceeds to
conglder sentence are not recorded in the same way ag the evidence
Ls recorded. .

SENATOR LAUGHT, - Do you have conferences at ady time
with the legal offlcers of the Air Force to discuss legal’
problems that arise at courtsmartial? Do you ever gather them
in and have a chat to them on these matters? -~ TFrom time to time
courges are held for officers, They might do staff courses or
trainine courses, and an element of legal instruction is given at
those courses by the Director of Legal Services,

SENATOR LAUGHT, - But you consider that the only way
to overcome your difficulties is by means of the amendme nt that
-has been put forward? - Well, to have it in addition.

SENATOR LAUGHT. - To add 515% = Yes, to have it in
addition,.

' SENATOR LAUGHT. - Could you give me any rough figures
to indicate how many cases of restoration are made sach year
through the action of commanding officers or of Courts Martialp -
Noe * ' ‘ . When I
received the summons to attend this comilttee, I tried to have -
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MR, MULROONEY
taken out details of the penal deductions which may have been
nade * by commanding officers, I have some records here of
the sentences inflicted by courts martial ﬁhich in some cases
do and in other caseg do not include this penal deduction, I
do not know whether the committee would like we to refer to them,

SENATOR LAUGHT, - I think we can short-cpt ny interest
in this matter by asking whether it would be a matter of a
hundred, a dozen or only three or four a year? - There were
20 during the period 1954/55,

SENATOR LAUGHT, - That is, 20 cases in which coﬁrts
martlal did not award stoppage of pay to compensate for loss to
the Commonwealth or other perscns? - Yes, in two years, I have
here also details of cases in which stoppages were awarded to
compensa e the Commonwealth after sentences by courts martial,
Between June 1954 and March 1956, a period of about two years,
there were 1l cases,

SENATOR IAUCHT, = Could you let me know how many
instances of loss there were in that period that were, because
of faulty regulations, not dealt with? - No, I am afraid I have
not got those details, I know that from jugust 1954 .to October
1955,25 cases of all sorts, dealing with penal deductions, were
dealt with by the board, The amounts included sums of £3, £10,
and again £10, There is reference to a case of negligence in
performance of duties which resulted in the disappearance of
£500 from monies for pay. The officer concerned was a Flight
Lieutenant, and the amount of the award by the iir Board was
£1.00,

SENATOR LAUGHT. - 8o that no full compeﬁéation‘is ever
-awarded, apparently, in the cases you have cited, 4 token amount

18 awarded? - Yes, that is so, Here ¥s another one., I
think 1t concerns the loss of the £500 to which I have referred,
The officer concerned had,an award of £10 made againgt him,.

Two officers were concerned in the matter, and the Air:Board
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sdldy "Well, the degrees were different," Those were the
deductions that were made, There is reference to another one
here: heft of public moniesz, £40.

SENATOR WRIGHT, - Would you tell ué whether or not
you regard the jJurldiction of a court martial as dirciplinary? -
Certainly, yes,

SENATOR WRIGHT, - And that is its only purpose? - Yes,

SENATOR WRIGHT, - Do you regerd the purpose of this
regulation asdisiplinary or compensatory? - I would call it
compengatory,

SENATOR ‘WRIGHT. - Would you agree, then, that the
purpose of the court martial procedure and the purpose of this
Regulation 515 are entirely different? - Yes,

SENATOR WRIGHT, - Is it the intentlon of your department,

when framing this regulation, to provide for compensation being
‘ recovered from an officer by decision of the_f'.ir Board only? -
Oh, no. If the offi’cer‘ is; dealt with bydiseiplinary court martial
and that court properly exercises its function it will then nake
& penal deduction in accordance with the law,

SENATOR WRIGHT, - What law? = Section 137,

-SENATOR WRIGHT. - How would the juridiction of Regulation
515 be exercised? - It would be exerclsed in this way: The
deficlency, loss 'or other incident mentiloned would be reported
by the commanding officer,

SENATOR WRIGHT. - That is, in a case where 1t required
disciplinary action before a court martial? - No, ack
necessarilyy 1if it occurred in the unit it would have to be
reported, If there is any loss, the Audlt Act requires some
report to be made,. :

SENATOR WRIGHT, - Yes, bubt my question was: How is
this guthority under Regulation 515, which you agree ig of a
compengatory nature and different altogether from the diseciplinary
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power of court martial, authorlized other than by decision of
the Air Board? it is qite obvious, is it not, that it ls
a decision of the Alr Board and nothing else? If there hag
been a court martial, of course the evidence before it will be
taken into account by the Alr Board? - Yes,

SENATOR WRIGHT, - Does not the regulation s_ay-,tli‘a'b if
the 4iir Board considers that the loss is due to certain things
the officer shall be liable to pay to the Commonwealth such
amount as the iir Board directs shall be pald? « On a strict
reading of the regulation I would say that there is no need
for the Alr Board to have regard to any court of inquiry or
investigation by the commanding officer.

SENATOR WRIGHT, - Exactly. There 1s nothing in the
regulation to require any procedures to take place before the
Air Board makes it decision? - No.

SENATOR IaTRIGﬁT. - Does your department intend the
scope of this regulation to cover not only ioss of service
monies and service property but also to cover third party
claims? - It could cover those.

SENATOR WRIGHT, ~ I am agking does your department,
as evidenced by that correspondence over a number of years,
since apparently the Treasury direction of 1946, intend this
regulation to embrace within its scope not only compensation
for departmental monies and stores but also third party
claing? - T think that the department or the Aixj Board would
congider each case that came before it on its merits,

SENATCOR WRIGHT, - But that is a question of the
exercise of the regulation, In framj.ng this regulfition as
a law, giving the limits of your authority, does your department
intend to take authority for recovery from a service member,
compensation for third party claims which, by neglect or mis-
conduct or breach of order, he incurg.? =~ I could not say
that tiey intend to do it, but they havé'/(‘o.eirctually adverted to
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that when the regulation was being made.

SENLTOR WRIGHT, - Would you not agree that an
extension of your jurisdiction to that degree would be a‘yery
substantlal amendnent to the law as defined by Sections 137 and
138 of the Imperial Air Force ict or Section 58 of our Defence
det? - T would not say it was a Eonsiderable extension of
Section 137,

SENATOR WRIGHT, - Do you regard Section 137 of the
Imperial 4ir Force Act as establishing authority to recover
compensation for third party claims incurred by the member? -
Yes, I would say it would,

SENATOR WRIGHT, - Would you read it again? « "The
following penal deductions may be made from the active pay ..."

SENATOR WRIGHT, - Pausing there, does it not refer to
penal deductions only, indicating that the deductions are of
a dlsciplinary character and not of a compensafory character? -
Yes, it does, "Penal' is rather a severe word,

SENALTOR WRIGHT, - You would never suggest that if a
man ran into a civilian saroplane and destroyed it, so that
there was a £13,000 claim, under that regulation the Air Board
would‘hgve the right to make deductions from his pay to the
extent of £13,0002 ~ No, I doubt that that would ever be done,

SENATOR WRIGHT, - Well, would you not readily agree
that an attempt to bring W;thin thg authority of the 4ir Board
authority to recover from its service personnel compensation -
not a diseiplinary payment, but compensation - for a third party
claim 1s a substantlal amendnment of the present law? = T

have never regarded 1% as such,
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SENATOR WRIGHT,- You have agreed that at present
you have only diseiplinary powers and not compensatory
powers? - No, I have said that we have compensatory powers
under Section 137, ,
SENATOR WRIGHT,~ Does it not apply to penal
deductiong?-~ Yes,
SENATOR WRIGHT,- Do you suggest that it applies
to the extent that it imposes a penalty for indiscipline? -~
I think it is a very unhappy word, and the English drafting
is not like ours. There are a lot of other things in Sect';ion
137 which are called penal deducticns 5 but could not be
regarded as penal deductions. If I might amplify that, I
wish to state that the Imperial Air Force Act was the
subject of an investigation by a Select Committee of the
House of Commons: Arising out of that report a new a Act
was passed named the Air Force Act 1955 which took note of
this very problem, The Select Committee was assisted by a
departmental committee which referred to this matter and the
report stated:
The existing sections 137 and 138 set out so-called
penal deductions which may be rade from the pay of officers
and soldiers respectively. They include, however, deductions
in respect of maintenance of families, and deductions which
may be awarded as punishments by courts-martial or summarily.
These are dealt with elsewhere. The remaining deductions
under sections 137 and 138 are all of a penal nature in that
though they may not be awarded as punishments, they are ail
to some extent, penalties for wrong doing, for negligence or
failure to fulfll obligations., It is to this last categoxy
of deductions that your Committee has confined clamses 145~148;
they have, at the same timeé‘ removed the present anomalies

between sections 137 and 138 by applying all future deductions
to both officers and other ranks,
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SENATOR WRIGHT,- wﬁat point are you making? - I
was making the point that the word "penal" is not a very
happy one, and would not be used in our own legislabtion,

SENATOR WRIGHT.~ You would not ha¥e referred to
this matter in your evidencefin-ehief‘unIQSS you thought it
was a substantial mabber. If you think we should have its
80 shead. Is there anything to suggest that, before
Regulation 515, the Air Board had the right to recover
compensation as distinet from imposing a penalty for indis-
cipline? Is there any law to which you coﬁld refer to show
where, before Regulation 515, the Air Board had the power
to order payment of moneys as compensation as dlstinct. from
imposing a penalty for indiscipline? - I would say that
the Air Board has always relied upon,Sectién 137 (%) which
I have guoted,

SENATOR WRIGHT,~ 1In the actual operation of that
Sectlon, the instances you have cited are such as that of
the 29th September, 1955 where a pllot officer was brought
up-under Seeblon 39(a)(1)(b) in respect of damage of £13,000,
He got a severe reprimand and forfeiture of 18 months
seniority? - That was by court martial sentence.

SENATOR WRIGHT.- In other cases, where the loss
has been £90, pay was forfeited for 14 or 10 days or
for a period to cover some more or less nominal fraétion
of the loss? -~ You are looking at papers relating to
courts martial proceedings and not to the proceedings - if
you conld call them such - taken by the Air Board under
Section 137(4+).

SENATOR WRIGHT,~ If a man Is arralgned for
committing damage totalling £13,000 and the court martial
ig considering disciplinary measures, obviously it would
be completely destructive of discIpline to forfeit his
pay in the future until £13,000 yas recovered.. Therefore

in exercising digeclplinary measurées, the prime purpose
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Is not to reimburse the Commonwealth but to inflict such a
penalty as will bring the man up to a standard of discipline
in future? - Yes, it may go further because if he is reduced
in rank, he loses a lot of money.

SENATOR WRIGHT.- If the Air Board, under Section
515, hasyas 1tg chief purpose, compensation and it is a case
where a man has done £13,000 worth of damage, can you suggest
vwhere, under the regulation, we could find anything that
expresses the considerations by which the Board will determine
whether the full amount, or part of the amount only, should
be directed to be recovered from the Service member? - Yes.
Sub-regulation (2) of Regulation 515 states:

In determining the amount payable by a member under

this regulation, the Alr Board shall take into

consideration - '

(a) the gravity of the member's neglect, misconduct,.

' failure or contravention;

{b) the extent to which that neglect, misconduct,

' failure or contravention caused or contributed

to the loss, damagé, expense or deficlency;

(e) the rate of pay of the member; and

(d) any other relevant matters.

SENATOR WRIGHT,~ The power is unlimited so far as
the regulation is concerned? - Yes.

SENATOR WRIGHT, -~ You are aware that Parlisdment
passed a Courts Martial Appeals Act last year? - Yes.

SENATOR WRIGHT,~ That provides i‘or.an appeal to
a tribunal only from a convictlon racorded by a court martial?
~ JYes.

SENATOR WRIGHT.~ Is there any similar right of
appeal to any tribunal, judicial or otherwise, from a direction
of the Air Board made under this regulation? =~ Not at present
tut perhaps I might supplement thaé answer by saying that
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since the passing of that regulation, this matter has been
the subject of consideration at both the #inistarial and the
Departmental level, ag a result, I submitted to the Parlia-
mentary draftsman a further sub-regulation to be inserted

in that regulation in the following terms:

Where a member ig dissatisfied with any direction
made under this regulation he may, within three months after
the making of the direction, appeal to the Governor-General
who, after such investiga’éion as he considers equitable, may
order:

(a) that the directions stand;.

(b) that the direction be cancelled; or

(¢) that the direction be valid to the extent that a
lesser amount be paid to the Commonwealth by the
member,

SENATOR WRIGHT,.~ Has the Parliamentary draftsman
rejocted that submission? - No. It is being considered at
present.

SENATOR WRIGHT, ~ It is not in your submission? -
No. The letter was writbten on the 23rd March, 1956.

SENATOR WILLESEE, = What do you anticipate will
be the effect of suddenly :anlud-ing this section 5152 Is it
desired to recoup more money which was not baing done under
Section 1372 -~ I should say that the Air Board will not
vary the procedure and policy which has been adopted under
Section 137 of the Imperial Alr Force Act. That is the power
that it had previously. It could do so, but, from my long
knowledge of the working of the Air Board, I suggest that
it would not.

SENaATOR WILLASEE,- Why alter the law if the po-‘icy
1s not to be changed? I am hazy about the transfer from ’
Regulation 137 to Regulatlon 515. The fact that they ware
not doing it might be because of the way in which the Manual
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was constructed? - It was not altogether that, The Auditor
General felt - and apparently the Treasury felt also in 1946
- that proper attention was not being given to this matter by
those who should glve 1t attention - the court martial or the
conmanding officer,in respect of airmen.. I’ um‘only speaking in
respect of airmen as dilstinet from orficei's because; in our
view, officers had always hoen covered by the administratilon
Qeternination princible under Section 137. Alrmen were covered
only in so. far as they could be dealt with for an offencs
and an offence was disclosed.

SENATOR WILLESER,- I remember in the case of the
»ablic #arvice, the Balley &ppéal when the question of seniority
in the Public Service was examined. ALl thet the Balley gppeal
did was to underline the Act as 1t stood, bﬁt, throughout the
Commonwealth Public Service 1t shattered the whole policy of
promoting officers. Therefore, I havé taken the view that, even
1f you are only underlining Regulation 137, it cannot fail to.
alter pollcy completely,
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SENATOR WILLESEE. - After all, the personnel of Courts

Martial will change, and they will suddenly say that at a polnt the -
Regulatic;ns were swept aside and new powers provided, as Senator
Wright pointed out, with no limit. What are your thoughts on the
question of a limit of money? - I would bo quite propar‘od to
rocommond that a limit bo placed on it. Therc is a limit in the

Regulation now, of course, in respect of lowor authoritics than

" the Air Board.

SENATOR BYRNE, - Paragraph 2 of the Troasury Minube to
which I roferrod says that as regards the Army the oubstanding
weakness has been that no deduction from a member's pay in
respect of any such loss is ordered unless he has beon convictod
by judiecial tribunal and restitution in whole or part is
included in the sentence. That is the difficulty, is it not,
as the Treasury saw it? -~ Yess You can See from the register
that is maintained ih our office here that we do exercise some
powers under that, or we did oxercise powers under Section 137.

SENATOR BYRNE. ~ Is not it evident that with the
Treasuryls Aimpotus the wholo intent of this Rogulation has
beon to avold the obstacle presented by a prior convietion, bto
atbain the same end without the intervontion of what has been
regarded as a procedure that cluttered up uvltimabely the ability
to recover and deduct? .That is the Treasury's submission, is it
not? « Yes, what you have read there.

‘SENATOR BYRNE. - And this Regulation in faet carries
that out? - Yes.

SENATOR BYRNE. - It is to by-pass the charging of a man
formally to the point of conviction? « ¥Yess But of course there

may be no offence disclosed as such. The negligence might well

" be the negligence of the eivil law,not of the eriminal Iaw.

SENATOR BYRNE. - I thought it would be a breach of what
we might call Air Force Law, not necessarily Criminal or Cilvil Law..
At least, that is the type of law that you have made the condition.
precedent in this Regulation, a breach of the Defence Act, the
Regulations or a lawful order. ?fha’c ig what might be called
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sorvice law? ~ Yes.

SENATOR ARNOID., -~ At the moment there is no appeal

- against this-Regulatibn other than the appeal that has not yet

been‘appioved, what has been submitted to tho Draftsman, and in
fact ‘that appeal may hover see the light of day? - We have asked
the Parliamentary Draftsman to prepare this, The Minister has
approved that. appeal being given offect to and I see no reason
Jwhy it will not come inbo being at an early date, as soon as we

get the amendment from the Parliamentary Draftsman.

. . SENATOR ARNOID. ~ Would the Depertment have any fceling

about withdrawing this Regulation until the appeal regulation is
embodiod in it? - Withdrawing the regulation?

SENATOR ARNOLDs ~ Until it was covered by this new
regulation embodying the appeal? -~ I suppose wo could say we
would withdraw it. But would it not bo botter to put it this
way, that we will give an undertaking that thc right of appeal
will bo injectod into the regul.tion.

SENATOR ARNOID, - The Air Bogrd,‘in deciding the extent
of negligencé or guilt, has regard to the ordinary legal
considerations that apply to the ordinary Courts, dges it? - We
have had no experience with this regulation yet, bocause, as you
know, it has only recently come in. ALl those other deductions
which ﬁave been made are referred to, considercd by and
rocommended upon by the Director of liegal Services as a matter of
departuental administration. The Director of Leogal Services is
an officer of tho Air F;rce who 18 responsible for all legal
questions affecting descipline. The matter is as of courso
referred to him foi his advice.Whether that advice and his
recommendation is accepted is another mattaQ.

SENATOR ARNOID. ~ Does it loave with the airman‘the‘
feeling that he d005‘ﬁot receive the same protection of law
through the Court Martial that he would reccive in a normal
Court. of Justice? - You raisc a very interesting point. In this
review of the: Imperial 4ir Force Act by the Sélect Committee of
the House of Commohs,.one‘of the poinbs madé was that the old Act
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made a distinction between officers and airmen in that the Alr
Council could make a deduction from the pay of an officer but
couvld not ﬁake- a deduction from the pay of an airman, Thet had
to be dono, as I sald earlier, by a Court Martial or a Commanding
Officer when dealing with an offence. It was said, and with a
lot of truth, that tho airman would prefer on many occasions to
have a deduction made rather than have all the worry of being
tried by Court Martial and havihg a conviction recorded against
him. Furthermore, from the point of view of the discipline of
the service, the airman as .such, that is. the ,avérage man in the
ranks, does not come into contact very much with this Regulation,
but the Warrant O0fficer and the Non~-Commissioned Officer might
well -come inko conbtact with it. If by, shall we call it, civil
negligence, he is responsible for some loss and has to be tried
by Court Martial the disciplinary control of the service is
becoming affocted. Quite often the Warrant Officer and Non-
Comriissioned Officer is quite prepared to pay the amount that he
knows prébably the Air Board would award against him rather than
go through all the wérry and trouble that would result from a
Court Martial convictione. )

SENATOR WRIGHT. =~ Has Mr. Mulrooney any preference as to
whether we peruse the correspondence that took place over the
period of nine years to see the objections and counter objections
that may have been voiced at different times: to this procedure
recommonded by the Treasury? - I do not ask for the file. If he
offers it voluntarily I should be quite interested to see its I
do not ask for it to be subnitted. - The file could be made
avallable Lf the Committee so requires it, but quite often a lot of
the comments might be made by people at particular levels which
could only be regarded as obiter and which would not have any real
bearing on the ultimate decision that was taken at the higher level
by the Air Board, the Department, or the Treagury. While I have no
objection to the file being made available for perusal, I am just a
bit doubtful as to whether the Committee without some assistance

would be in a position to interpret the importance of the bpinioh
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which might have been record?d at some stage on the file,

SENATOR. WRIGHT, = You Qo not give us credit for mich
parspicacity then? =~ Well, sir, no, If I have not chosen my words
well -

SENATOR WRIGHT.= No, you Just say that. perhaps we would
not evaluate the importance of the person giving the opinion, - It is
sometimes not evident from the face of the dooument,

SENATOR WRIGHT, ~ I leave that as a suggestion onlye..

SENATOR ARNOLD, ~ Mr. Mulrooney, I am sure the Committee
would wint me to say that we appreciate very mich your presence with
us this moraing and the way in which you have frankly oxpressed your
views to the Committee end tried to inform us on the matter to which
wo are trying to £ind a solution. We are grateful to you for being
here and we hope that we will be able to come to some aatami..mtion
satisfactory to everybody, .

MR. MULROONEY., ~ Thank you very much, If I might just
in reply say that I have appreciated the meny courtesies emd restraint
that the members .of the Committee have exercised in my faveur, It is

a bit of an ordeal %o come bafore such a panel as this and I have

* appreciated the kindness extended to me,

SENATOR ARNOLD, = I think we will adjourn now to another
dates
MR, HEWITT, =~ I dislike * raising personal difficulties, but

T have & problems I received the roquest to attend this meeting at 8,30

last night end I prepared myself. After an interval of saveral years, I
have. been trying to ake by ckildren awy for a holiday and T had planned
to take them tomoxrow. But I shall return on Friday if I am required,

SENATOR ARNOILD, =~ ° Very well, wo shall oontinue for the
+ime being,
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Treasury = sworn and examined, '

THE CHAIRMIN, ~ Have you prepared a statement for the Comittee? -
I have not prepared a statemert, I could anddress the Committoe and then
answer guestions, if that course is satisfactory, Perhaps I could preface
uy remarks by golng further back than Senator-Wright and saying that this
matter cormenced, at lenst for the Tz\aasury,. in 1943, That is in my branch
of the Treasury, There is another bramch located in Melboume which is
oalied the Treasury Defence Division and.which is also intimately associsted
with this matter., I was wnable in the rereining time last night to obtain
an officer from that branch, but I can give the Carberra end of the story,
If it is nedessary an officer can come from Melbourne end give his evidence
to the Comittee and then perhaps I could eleborate on what I anm about to
say.. Our aotions in this matter started about 13 yoars ago, lfmg ‘before rv
own asscciation with the Treasury cormenced, In view of Senator Wrightts
coments and: also the coments of Senator Byrne, I should say that 'bh;a
actioh in this mabter was not initinted Gy the Treasuxy. When Mr. Abercrombio
was the fuditor-Generel, he signed the fuditor-General's report of Zlst Mexch,
1944, for the financial year 1942~43, which included this matter, Therefore
the natter goes back to that time, and indesd 1;0 before that time, In
paragraph 109 of his report. the Auditor-General of the day stated —

Losses of cash and stores by default and other canses consequent
upon inadequate .safeguards and inefficiency have been nuierous in the

Dopartuent of the Amy during the year, The apparent Ieniency of the. courts

-of inquiry in dealing with such matters was a rather disturbing feature in a

number of instences, It is felt thab Commonwealth interests ave not
sufficiently protected by the existing nilitary regulations as related. to
proceduxe, By the application and interpretation of the regulations Ary
persommel not infrequertly obtained freedon from action for blame where,
in relatively similar circumstencés in the Givil Service the éxisbence of
inefficienay wouuld havé ostablished negligence,

A little before that was published, bub arising from the conbem-
Porary departmental a.ot.i.on in. the Department of the Ariay, the Secretary of
the. Department of the frry wrote:to the Treastry on 8th Novenber, 1945, -and
quoted the torms of a minute placed on.a file by the then Ministepfar the
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Ay expressing concern as to the position developing rogarding the responsi-
bility of officers of thd Australien Military Forces for public funds en~
‘trusted to their dare.

The Kinister thought. that the position should be investigated
to ascertein whether control could not be introduced to place definite and
final responsibility uwnder regulations on officers charged with care of
public moneys held by them and for the failure to account for the moneys to
be a military offence, He asked that the temms of the minute be brought to
the notice of the Troasuroer,

SENATOR SEWARD, ~ The word "officers" is used in the striot
nilitary sense? =~ No, in referance to all. porsonnel of the Aryy. The
date of that is 26th Ootober, 1943 - the Minister's minute, Thore followed
& series of discussions and reports to the Treasury of particular cases, and a
considerable amount of time was taken up in examining the defects in the
court-martial procedure end, in particular, defects in the appropriate
nilitery regulation 2044, It was represented by the Department of the
Aruy that thore were two particular difficulties, The first was that Sub~
section 1 of the Regulations did not emable ‘the Military Board to impose a
monetary penalty representing part of the loss, but requived it to impose a
Penalty representing the amount of the loss or damage, So they would have
had to impose the £13,000 that Se‘nntor Wright roferred to, and that was
considered to be defective, Thore was a second Sub-section which provided
that the rogulations should not be applied by the Military Board to any loss,
damage or expenditure which could have been the subject of an order by a
court-martial, There was a description by the Departrent of the Ly of the
difficultios of Sub-section 2, including, so far as I can xecollect, the
difficulties in inserting into the charge to be placed before & court-martial
the precise sum representing the loss or damage caused in a particular case,
‘The Department of the Amy at that time was proposing that Sub-section 2 of
‘this eaﬁ.sting‘An:V regulation should be repealed.

There is then on our file a series of continuing audit letters,
the obtaining of legal advice and consideration of the precise application
to merbers of the services of three Sections of the Audit Aot of a similar
character, the fmy regulation, the existing Navy mgulation,'and the 1955
version of Air end Navy regulations, Then, in November, 1945, there was a
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dopartmental comference in Melbourne at which my colleagues from the.
Melbourne seotion of the Treasury were present, together with seniox ,
representatives of the Navy, Amy and Air Force, at which the problem,
which started with the Auditor-General and the Minister for the smy, was
discussed and examined at great length. From that camo a ocencensus of
opinion that weaknesses in regulation 2844 of the Amy should be eliminated
by the rxemoval of sub-section 2 and alteration of the mandatory amount in
sub=saction 1. Adr said that it would give consideration to the reintroduction
of Regulation 1634 which dated, as Mr, Mulrooney sald, from 1928, and the
Department of the Navy said that the Department neoded to take no action
because their standing end existing regulation 1434 did all that was
necessary to enable the. Navy Board to riake deductions from pay and allowences.

1t was the report of that conference and that conconsus of
opinion which was the genesis of the Treasury memorandum. of 24th Septerber,
1946, that. the Seoretary gave to the Cormittee, I wish to stress that far
from this matter having been conoeived by the Treesury, it followed from
action by two people outside the Treasury, and came after a complete inter-
departrental discussion from which emerged & concensus of opinion,

I wont to moke quite olear the part of the Treasury in the matter,
The Treasurer's decision of 1946 was conveyed to the Service Departments, and
thereafter, until 1955, discussions proceeded about the form that the varicus
anenfments should take. A% the time, I think there were various thoughts and
suggostions that the regulations ought to bo wnifom since they were dealing
with a problem common to E'lll three. sexvices, Tl.qe' Draftsman provided. a draft
of the regulation in 1952, following, I presume, instructions given to him by
the Departments, The Treasury submitted a draft of this uniform regulation
to the fuditor-General. He ra.ised‘ cortain queries aﬁout it which were con-
sidered in the Treasury. The drafts were considered in the Departments, as
I recollect it, and they also had suggestions to make, My own esscciation
with this natter commenced. in December, 1958, in. considering what had been
put forward in the draft from the Parliamentary Draftsman, I then said, so far
as the Tressury was concerned, that the goal of wniformity might be put on

one side and that a parbicular form, of tho Arxy régulation, the Navy regulation,
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and the Aix Force z;egu‘lation net problems as they had been put to the
Treasury esid wet the Treasury's point of vicw., We go advised the Draftsman
ahd the Depnriments,. o . .
I 4o not, think T can elpfully yo‘.!._mteér‘ax\vymm, information, but
I stall .do my best to answer any questions on this problem, My final
coment concerns. the annuat retum to this gubject' by the Auditor-General and
his _‘antinu;x;g dissatisfaction with the state of affairs, which concemns not
only power wmdet the Togulations but also civil rights. For .our part, we
were anxious to femwe:the, weaknesos and the nged for thé regular annual
compledint = o xeasonable complaint = of the Auditor-Cenexal., The Navy
reguiation ms put. Tfhzb'ugh, I. think,. J"ﬁsﬁ‘ at the close of the 1954~55
finanoial year, and the Army &g. sti1l Yot reaghed a Tizial decision..
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MR. MULROONEY,

SENATOR BYRNE, ~ I acknowledge your assurance, Mr,
Hewitt, that thst is how the matter originated, It appears to
me that. the concensus of opinion at that conference was that it
was necessary to deal with monies and property entrusted to service
personnel. Would that be correct? + I do not thing so, There
was a reference in a Minister's minute on the file to monies, '
but I think that By 1945 it hsad widened in terms of the authority
given to the Navy by theilr standing regulations.

SENATOR BYRNE, ~ I take it that pdragraph 5 of this
minute of the 24th September, 1946 epi‘tomiz‘es the couference and
the conclusions which had been arrived at? It reads:-

The substantial matter of agreement. at the conference

was that a member would be responsible to mske good

any loss or deficiency of public monies entrusted to him.
That seems to bé the guiding principle - "entrusted to him*,

If paragraph 5 epitomizes the general conclusions of the conference,
do you not think that regulation 515A goes far beyond that? -
It goes beyond paragraph 5, and picks up the separate definition
of stores and public monies in the Audit Act. The Treasury
specifically reverted to the wording when the roegulations were first
drafted. Quickly, looking at the summary of the meeting in
November 1945, I should have thought that monies were loosely
considered as :';ncluding Government, property, and that that
included stores alsa, But. I may be wrong.

SENATOR BYRNE., - It is not only money. The regulation
says "the Commonwealth has suffered or 'incurred loss, damage
or expense", which again is a different thing from monies? =~
That is, I think, a change of former policy which occurred as
various drafts were being considered, but the words are included
in the Navy regulation and the words of the Audit Act are of long-
standing, and it was thought to be consistent with the originating
complaint of the Auditor-General, who spoke specifically of loss of

cash and stores by theft and other causes..

Je ’ T,
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MR. HEWITT

SE;NATOR BYRNE. - Th,;at- goes back to something that
we might call physicals, Regulation 515(a) contemplates the process
of indemnity when anything of* a physical character owned by the
Commonwealth is concerned? ~ This is included in one section
of the Audit Act. Whether it has beeh administered in that way,
one may go back to the regulation and the practice of the Navy
which has not been. changed.

SENATOR WRIGHT. - Do the files disclose since 1943 any
recommendation that this matter be submitted to-Parliament for
legislation? - Not in my recollection.. ’

SEWATOR WRIGHT, ~ Can you conveniently 'prepare an
annpal list meutioning the faulty accounting of which the Auditor
General complains in his report since that date? - I could not
do that. I think the Auditor General would have to be asked that
question, In -each year ruaning from 1942-43 he has referred in
his reports to that. I assume that he did not do that if every-
thing had been to his satisfaction. The Auditor General must have
had some reason or he would not have refefred to them,

SENATCR WRIGHT. ~ ©Nobody took any notice? -~ The
Departments do..

SENATOR WRIGHT, - Does the Treasury? - The Treasury
has been ehdeavouring, with the Depért‘.ments, $0 bring this matter
to a close.

SENATOR WRIGHT. - The basis of that would seem to be
to get a list of moneys which have been deficiently accounted for,
Has not that been done by the Treasury? -~ My colleague in
Melbourne would know thate

SENATOR WRIGHT, - With or without convenience, can
you indicate how difficult it would be to supply this Committee
with the annual list of monies, the deficient accounting of which
has been complained of under this head by the Auditor General since
a conference of Service personnel was of the opinion that éome

tightening up was required? I mean not later than 1946, -
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MR. HEWITT.

The complaints would be addressed by the Auditor General first to )
the departments., We will ask them to provide a list.

SENATOR WRIGHT. ~ When the Treasury took an interest
in this matter, did it intend that this regulation should be
operated so as to obtain recovery from the Commonwealth of Third
Party Olaims?. - The ma.tter‘, in those terms, is not referred to in
the files, and no. discussion is shown in the files at all; not
in these files.

‘SENATOR WRIGHT. - From your reading in the files
using your judgment and experience, did you infer that that was
the inteuntion? - My inference would not be that that was the
positive intention, It could be that thers was never any positive
intention to exclude.

SENATOR WRIGHT. -« 'There are too many negatives in
that, statement,s I put it againe From your re-perusal of the
files, exercising your experience and judgment, did you infer that
it was, or that it was not, the intention of the regulation to
embrace the recovery of third party compensation payable by the
Commonwealth? = I did not infer that it was the positive intention
specifically to ineclude it, or that it was the positive intention
that it should ever be excluded,' rather that the provision was
always measured against the existing statutory powers under the
Audit Act and the authority in the long-standing Navy Regulation
1434 which included it,

_ SENATOR WRIGHT. - You draw the inference that the
files did not discloge such an intention. There is no express
reference pax\%,iculgrly to third party claims, is there? - Not
that I recall, .

K.2 C.L. HEWITT
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MR. HEWITT.
SENATOR WRIGHT. - At the moment, without re-

perusing in detail the files, you say that if the matter of third
party claims is, on proper consideration, included in Section—51»5,
it. is there without specific cousideration? « Without specific
considération, but in the knowledge that Navy Regulation 1434
contained it and I think, on a proper consideration, Section L2
of the Audit Act. cont'ains“ it ‘

SENATOR WRIGHT. ~ I ask you to read again
Regulation 143A of the Navy Regulations, if you would? ~ I have
been reading from a guotation of it here and not from the exact
forms I am speaking of a regulation that was in exidtence in 1926,
The full text of Regulation 143A is:

1&31\ (1) Wheré. any loss (including loss of stores or
material). or improper expeuse has, in the opinion of the
Naval Board, been caused or incurred by the neglect or
misconduct of any officer or rating, there shall be
chargeable agalnst the pay and allowances (including
deferred pay) -of that officer or rating such amount as,
in the opinion of the Naval Board, is necessary to
reimburse the Commonwealth in respect of” the loss or
expense or any expenditure occasioned thereb'y, and that
amount. may be stopped by the Naval Board out of the pay
and allowances of the officer or rating.

(2)“ In determinding the amount to be stopped from pay
in accordance with sub-regulation (1) of this regulation,
the Naval Board may take into considerstion the gravity of
the neglect. or carelessness of the voffz‘ender and may
vary the charge accordingly at their discretion.

SENATOR WRIGHT. - Can yow tell the Committee where,
in the administration of that regulation, it has. been applied to a2
case of recovery of-third party claims? ~ I have no knowledge at all
of t?;e administratinm of the Regulation. It would. 'bé in the Depart-
ment of Navy.

THE CHAIRMAN, ~ So far as the Treasury is concerned,
all you want done is to recover what the Auditor General has reported

t0. you as dbeing wrong, and you want that dovered in t,hg _futnre to
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MR, HEWITT,
comply with the Auditor General's report? - And the original
view of the Minister of the Army when the Treasury had sati_sfied.
itself that there was a need to correct the existing situation.
THE CHAIRMAN. « You feel that this regulation does
that so far as the Treasury is concerned? '~ Yés,
THE CHAIRMAN. ~ Would the Treasury have any interest

a8 to whether this wes done by regulation or by Act of Parliament? -

" o

The Committee adjourned.
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JOHN QUALTROUGH EVENS, Parliamentery Draftsman, - sworn and examined.

THE CHAIRMAN, -~ I understand you have not had time to prepare a statsment,
ut you could give the Committes some thoughts that you have generated over-
night; is that so?~ Mr, Chairman, there is very littls I want %o say
unless the Committes wishes to ask me some questions, In the first place,
I would like to refer to something which appears on page 26 of yesterday's
transoript, Mr. Mulrooney seid in his evidence, which appears towards the
top of the page, "As a result, I gubxrd.ttea‘ to ths Parliamentery Draftsmn a
further sub-rsgulation. to be inserted in that regulatior! and then indicated
its torms. About the middle of the page, Senator Wright asked the witnoss,
"Has the Parliamentaxry Draftsman rejeoted thot submission' and Mr, Mulrooney
angwered, "No, it is 'beiné considerad at present." I think I should clear
’ up any miscenception which there might be in the minds of members of the
Committeo. about the funotions of the Parllemsutary Draftamenm. Tt would not
be the function of the Parliamentary Drafisman to reject a proposea regulation.
He is not concerned with questions of policy and it would be an intolém‘nle_
position if the only regulations that were made we;re those that the Parlia-
mentery Draftsman approved of, My function is simply to take instructions
that are given to me and to deal with them simply from a drafting point of
vieve. On the question of the validity of the regulations, I submitted
to the Committed's secretary a memorandum on the 18 April last and I do nob
wish to say any more about that, I have sxpresssd my view as to the
validity of the regulation in that memorandum, and, apart from that, I do not
wish to voluntser any matters to the Committee.
SENATOR: BYRNE. = Mr. Cheirman, T think Semator Wright mey have
had in mind to discuss with the Parliamentary Draftsman the competence of
the regulation and the statutes » in vwhich oase, he might briéfly mention

that now, if he wishes,

EXAMINED. BY SENATOR' WRIGHT.
SENATOR WRIGHT, ~ Noe I only thought.that Mr. Ewens might care

to teke. the opportunity -of amplifying the basis of his view that the regula—
tion is not in conflict with 8.58. T understand his opinion to be that, in
‘a8 mucH as section j( 3,) of thé Air Porce Act states that section 58 of the
Defence Act shall apply "subject to this Act”, the term Mthis Act” (referring,
of course, to the Air Force Act) by virtue of the Aots Interpretation Act,
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should be read as "subjeot to tho Alr Force Act and the regulations made
thereundex, = Not by virtue of the Acts Interpretation Act.

SENATOR WRIGHT. = By virtue then of what? - By virtue of the
Air Forge Act itself,

SENATOR WRIGHT.= But, in the Commonwealth sphere, when you refer
to "this Aot", what is the authority for saying that the term "this Aot' means
not only the text of the Statute ‘but.-the regulations made under i3 = There
is no such general principle, but section 2 of the Air Foroe Aot defines the
exprossion "this Act" as including theo Regulations made under the Acte

SENATOR WRIGHT, ~~ In most States, that same meaning is attribvuted
to the expression "this Act" by virtue of an Acts Interpretation Aot, is it
not? = T could not say, I have not studied the fActs Interpretation Acts of
the States, .

SENATOR WRIGHT. = It is by definition under section 2 of the Adr
Force Act that the Aot includes all regulations made thersunder? o Yes,

SENATOR WRIGHT, = When the Act says that section 58. of the Aot
ghall, subjeot. to this Act, continue to apply in relation to. the Air Force, 1%
is then your view, that, by virtue of thet expression, it would be competent
for the Executive to make regulations under the Air Porce Act which would
have the effsct of completely negativing section 58?7 ~ Yes. I think that
18 perfectly olear from the Act. Section 3(3.) says that certain provisions
of the Dofence Aot shall, subjeot to this Aot, continue to apply to the Air
Foroe; and the exl;ression #this Act” which occurs in sub~section (3,) of
section 3 by definition inocludes the regulations, so that section 3(3.) has
to be read as meaning that certain provisions of the Defence Act shall, '
subject to this Aot and the regulations under this Act, contimie to apply to
the Air Force. Perhaps T should say this: That the Air Porce Act ls a
skaleton Acty 1t is not o detailed Act, The whole object of the Act is
to enable the regulation of the Air Forcz; by means of reguietions, It is
not an Act like the Defence Act or the Navel Defence Act which goes into the
matier in detail, As T said, it is a skeleton Act and I think it is
perfectly clear that the regulations made under the Air Forcs Act can over-
ride or modify or amplify the Defence 'Act in its relation to the Air Forcs.
That is the whole purpose of the Act.
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SENATOR VWRIGHT, = And you would regard it as compstent for a
rogulation to be mads to this effects "Section fiftyweight of the Defence
Aot shall not apply'? ~ I think thers are pienty of Air Force Regulations
which say that,.

SENATOR WRIGHT.~ I em not oonoernod with that, You would
regard it as competent for a regulation to say that seotion. 58 of the Defence
Aot would not apply? = Yes, olearly.

SENATOR WRYGHT, =~ I did not proposs to crosseexaming until the
challenge was. laid down, but I wille Can you cite any authority for a
peramount interpretation of the expression "subject to this Act?? - I am
afraid T do not follow that question,

SENATOR VRIGHT. ~ Can. yon £ind any decision of any Gourt expounds
ing such en interpretation of thé exprossion "subjeot to this Act’? = I would
have to locks I camnot quote any authority offhand,

SENATOR WRIGHT, ~ You ocannot at the moment? = No, certainly not.

SENATOR WRYGHT. = You have not resorted to any for the purpose
of' your opinion? = I do not know of any, I would not expect to find any,

SENATCR WRIGHT. = Neither would I. Now, would you turn your

attention to seotion 9 =% - Perhaps, before Senator Wright p on, T

should add that I would not 1like to be misunderstood on thate When I say I
would not expect to find any, I mean not merely that I would not expect %o
f£ind any decision on the point giving a particular result, but any dscision
on the point at all,

SENATOR WRIGHT, ~ But what I sald wes "expounding an inberpre=
tation peramount or to the same meaning as-;vvu‘ attribute to the expression’.
T would not expect to find any decision precisely upon an interpretation
of gection 3(3.) of the Air Force Act, tut the expression "subject to this
Act" is & most common expression, is it not, in all States? = Yea.

SENA‘TOR‘ WRIGHT, ~ Gs.n you cite to the Committee any Judicial
decision interpreting that expression in the sense that you have interpreted
it for the purpose of advising the Committee? =~ I cannot cite eny decisions.

SENATOR WRIGHT, « Would you turn your attention to section 9
of the Air Force Act itsslf? You will notice that it says, "the Governor=
Genoral may make regulations. not inconsistent with this Act". Do you read
the expression "this Act" thax.'e‘ as including the text of the Statute plus
S 55 J.Q. EWENS



the Regulations? = No ~ only the text of the Statute. It obvicusly camnot
be read thore as including the Regulations because it Wwould meke nonsense of
the seotions.

. SENATOR WRIGHT, —Yes, and it 1w the tenots of common sonse that.
roject that construotion thore, is it not? w Well, I think one of the
general principles of Statutory oconstruction is that you must read an Aot sc
as to make sense of it ang%‘;bnsense.

SENATOR WRIGHTs - And the expression "this Act" at the end of
section 9: Do you interpret that to inolude the text of the Statute and the
Regulations? = No, I should not think you would read it there, either,

SENATOR WRIGHT. = The only other thing I wish to ask refers to
your remarks leading up to your evidence, You. referred to my question on.
pege 26 of the transcript, "Has the Perliamentexy Draftsmon rejected thab
submissiom?™  Why do you consider that that guestion is attmibuting to you
a basis of policy for rejection? Would it not be regardsd as your function
to sejeot a departmental suggestion if, im your legal cpinion, you considered
it as suggesting a vegulation not warranted by the Statute? ~ It is. not my
funotion or within my power o reject it.

SENATOR WRIGHT, ~ When you advise that it is not lawful Yo make
a regulation, you are not offended by the suggestion that that is rejecting it
from the polnt of view of the Parlismentary Draﬁtsmn, are you? =~ I.do not:
undexrstand the word "rejoot! in that sense, So far as I cen see, there
nould be: nothing unlawful about the sub-regulation that wo have been asked to
add and, so far as I know, that question has not been raised, I thought the
question had: in it the implication that the Parliamontary Droftsmen hed the
powsr to rojeot a proposal by a Department to mske & rsgulation; and that,
_of course, is not so.

SENATOR WRIGHT., = But you ‘were aware when you oonsidered. that

& ipt that ors of this Committee entertained the view that legelly

regulation 515 was not warranted by the authority of the Statute, were you
not? = No.

SENATOR WRIGHT. = Had you not read Senator Byrne's memorendum: on
the ragulation? = No, I have not seen. it.

SENATOR WRIGHT, ~ You would agres that, in. the question referred

to on page 26 of the transeript there is npth;’.ng inconsistent with the
: 173 ToQo. BRENS



suggestion that the Parliamentary Draftsman was simply advising that it was
not lawful, would yow not% = I would not use the word "reject! to desoribs’
that state of affairs, I do not think it is the appropriate word to dssorive
that situation at all, If" I thought a regulation were invalid and I saeid
to. tho Department that the regulation was invalid, I would not ragard myself
as rejecting the regulation ‘or rejecting the submission, In fact, evc;n in
that oxtreme case, it is not within my pclfwsr 0o reject ite " I ocan advise a
Department that a regulation would be invalid but, if the: Minister insists
on submitting it to the Governor-General, it is not within my power to stop
him. . .

SEMOR WRIGHT, » In the Boilermekera' Cass, is not that the very
expression the Court ussd when they rejected one of tha fundamental conten~
tions as a metter of law? - 1 da not remember that expression being used..

SENATOR WRIGHT, ~ Do you deny it is a completely proper expression
to use when you disagree with the legel opinion thet you vejoct & legal
contention? « I was not dealing with the propriety or impropriety of it,

T simply said that I myself would not use the word "reject" to describe the
operation of telling a Department that a reguletion was unwise or might be
invalid,

SENATOR WRIGHT, =~ Do you not agrse on reflection that there is
nothing in the transcript that attributes. to you any province of poliocy at.
all? = It attributes to me, as I read the transeript, the ability to reject
a rogulation - -

SENATOR. WRIGHT. =~ On eny othor than legal grounds? - There is
no mention of any grounds. 3 )

SENATOR WRIGHT. = Why should you assume, then, that it would be
an iyrelevant ground of polioy instead of thas relevant and proper ground of
legal opinion? «~ I, think I prohebly thought of that because I do not ses
how one &ould possibly reject the proposed mew sub-regulation on any legal
goound at.all. I have not studied it at a1l but, offhand, it seems to bs to
e a perfectly velid provision to 2dd to the regulation provision for an
appeel from the Air Board to the Governor-General and. the only possible
ground on vhich one could roject it would be that one somehow did. not agree
with the proposal, not as a matter of law, but as a matter of wislom or

policy,
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SENATOR WRIGHT.. - You say you clinnot. conceive. of any legal ground upon
vhich an opinion oould be held thet the proposed regulation would be unlawful? -
Proposed new sub-regulation, The evidence to which I referred is only
dealing with the sub-regulation proposod to be added, not with the existing
ragulation, ’

SENATOR WRIGHT. —~ Whoen you are considsring a 1limb, you consider the
tree on which it is growing, do you not, and if you are adding an aeppoal to a
substentive regulation you could not consider the appeal except considering
the validity of the primery basis, could you? = One would assume the
validity of the existing regulation. — the Minister has ohosen to make it
vhether 1% 1s valid or not — and one cahnot say that the addition of the
sub=regulation would maks it invalid,

SENATOR WRIGHT.~ Do you say to the Committee that you cannot
conceivs of any basis on which ths proposed regulation would be considerasd
illegal? = Ave you reforring to tha whole regulation or thé propossd sub-
regulation?

SENATOR. WRIGHT - Do you suggest that a lawyer would not have to
consider the whole regulation in its enbirety to consider the validity of the
aub~regulation? - I do not know that you can answer that question “yes' or
"no", tut it mist be remsmbered that we had already oconsidered the validity o
the ragulation and wers satisfied that it was good.

SENATOR WRIGHT,~ That is all I wish to ask,

EXAMINED BY SENATOR BYRNS:

SENATOR BYRNE.~ Mr. Ewens was present yestsrday and heard some
questions on Section 58 as to vhethor it appliss as it stands or whether it
applies in view of the rather contrary interpretations held by Mr. Ewens and
Senator Wright ",sub;)ec‘c to the A.ir Force Act and the ragulations". I put
to Mr. Mulroonsy yesterday the question of an apparsnt conflioct between
Section 58 and the regulation,.

(To witness): Mr. Ewens; may I put this to you, If Senator Wright's
submission were corrvect, perhaps hypothstical in view of your stand, would
there be. any conflict between Ssction 58 and Regulation 515 or Regulation 435
of' the Air Force Regulations (which embodiss Section 58 in the Air Force
Regulations) and Regulation 515 - 1I am reluctant to express opinions on

that offhand. I think it would be unwise.
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SENATOR BYRNE, ~ I indicated tc you yesterday what my interpreta-
tion of Section 58 was = that the procedurs there was mandatory; that if the
Commanding 0fficer or the Ministér or an eppropriate person decided to
racover proporty, he was required to follow the progedure of Section 58,

Have you ocontrary views? =~ Again it is a matter of words, I would not
use the word "mandatory’ to desoribe the situation you have in minds If

I might say 50, I thirk what you had in mind was thot the section covers

the field. It is not mendatory, "Mandatory' means it imposes a duty or
an obﬁgation, and there is.nothing in the section which imposes any duty or
obligation,

SENATOR BYRMNE. - I will put it this way, Mr. Ewens, A procedurs
ia made availoble under Seotion 58, Is that the only procedurs made '
availsble vnder Ssction 58 on your reading of this section? = I am not sure
that T uu:'ierstmﬂ that question, The section, of course, makes no procedure
other than what it provid?s itself. The question you ars really asking is,
doss Section 58 cover the field,

SENATOR. BYRNE.~ I am trying to ask this qusstion, Is a Gommanding
Of'ficer who wishes to recovor property limited to that mode of recovery
mentionsd in Seotion 58? ~ I know of no other provision,

SENATOR BYRNE,- If that iz so, then would not there be. an okvious
conflict between that provision and Regulation $15, which provides an
alternative procefure? - No, I do not think there ise You can only.say
that there is. conflict if you first say thot the particular section coversd
the f£ield,

SENATOR BYRNE,~ Well, it comes back to Senator Wright's visw, thay
is, providing the regulation is conmpatent. But if Saotion 58 is still the
operative ssciion, would therethen not be a conflict? - I do not think in
any circumstances thet there is a. conflict, Thers mey be two altermative
ways of sulng for the money owed; then, as in a comwon law matter, you
might sue for the price of goods sold or you might sue on an acoount stated,
or if the debbor s given a bill of exchange which has bsen dishonoured, on

the bill of exchange., These ars compl tary and alt tive ways of

rgoovering monsy. I would say that you could not recover the seme money
twice having recoversd it once.
SENATOR BYRNE.—~ The procedure that has received statutory attention
is the one oxpressly mentionsd in 58, This other alternative procsdurs or
49, J.Q. EWENS.
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complementary prooadure has not come before the Parliament. except :Ln&ﬁ.'beot]y,
and has received little by way of Parliamentery sorutiny - There is no.
suggestion that the regulation 1s made completely without any statutory
authority.

S;EMTOR BYRNE.~ Would you be prepared to give the Committee your
views on & point I raised in Committee discussions; namely that while
under the Air Force Regulations and probebly the court martial procedures,
an air force member who commts an offence has available to him the procedures.
get down, the application of this regulation could, in effect, achieve the
conviction of & menber for an offence without charge or hearing, Para.i(o)
and para 1(d) contemplate conduct implicit in which could be acts or omiss=
ions which are in their own right substantive offences probably under the
Defence Act and the Adr Force Act, and regulations made under eitler, For
example, failure to comply with a lawful order or instruction, or fallure
to comply with a Regulation, if charged as a substantive offence, would,.
no doubt, entitle the member to all the procedure aveileble ~ probably to
ocourtaartial in certain olrcumstances, or oivil trial. That would be g0
would it not? -~ I am not sure that it would, Regulation 515, as T under—
stand it, provides a odwll means. of recovering loss or damege, I Afind some =

SENATOR WRIGHT, =~ For loss of money and stores as well as third party
claimg ?'= You are asking me mow about. the interpretation of 515, I would
regard that as covering third party claims, As I understend it, -aguletion
515 gives a civil method of" r;acovering loss or damage. I £ind it very
diffioult '.bo say that a judgment, if you like to call it that, ageinst a
person for the recovery civilly of loss or damage in effect amounts to &
conviction of a person for an offence without charge or hearing,

SENATOR BYRNE. ~ In. order to let 515 operato to enable the Air Board
to proceed and make a determimetion , certain prersquisites have to be
fulfilled, one of which is that it has to bo established, does it not, to
tho satisfaction of the Air Board, that loes or damage ete. has ocourred by
the neglect or misconduot of a member, by the failure of a member to apply,
etos In view of that, is it not obvious that, if the Air Board makes such:
& determination, it has determined one or other of  those conditions? ~ It
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mist have determined one or other of those conditions, btut I am not at all
olsar that the determination of ons or other of those: conditions is the sems
thing as saying that he has bsen convicted. of an offence.

SENATOR WRIGHT,= If it is & Wroeach of an ordsr or a section of the
Statute? Regulation 515 refers to those two metters, does it not? - As
I understand Senator Byrne, what he means is that a successful action under
515 would, have the sams effect as a convicbions

SENATOR BYRNE. = Not,perhaps, with the conseguonces as rogards
imposition of disoiplina.‘- That is just the point, It just does not have
all the consequences. of & o.nviction.

SENATOR BYRNE, = But. a finding would be made. by the Air Board,
would it not, that this man has fulfilled one of the conditions prereguisite, =
But only thosé mentioned in 515, The Ajr Board might act under 515,

SENATOR BYRNE., =~ Are you often aware of cases vwhers & orime or
misdemeancur is alleged in oivil proceedings ? = Yes.

SENATOR BYRNE. «~ Ths type of thing I have in mind is where an
allegetion of murder is made in a testementary actiom, 1In that oage, the
civil Court would £ind as & faot that. the beneficiary had, in fact, mirdered
the testator. = That is so. Bubt that would not have. the sams effect as a
conviction of murder,

SENATOR BYRNE.. - Nevertheless, they do, in fact, establish that? -
Yos.

SENATOR BYRME.. = But, under regulations and court mertial procedure,
if! that were alleged as a substantive fact, certain. procedures would be
availebls to the. Comminding Officer and for the protection of the membexr -
oharge, response, hearing., Would that not be so%=~ If ho is cherged with
an offence, the provisions releting to offences would apply..

SENATOR BYRNE. = There is: no such provision in the operation of 5152~

SENATOR BYRNE. = The only consequences that might flow eithsr from
& charge of a substantive offence or the procedure in this cage could be. the
seme = inposition‘ of a.pecuniary penalty; as Mr. Mulroonsy instanced. yestesr
day in evidence, that was the outcomo of most of them, - Only broadlys I
do not regard 515 as involving any oriminal penalty. It is only olvile

SENATOR. BYRNE, ~ The dotriment to the member in most cases would be

a pecuniary imposition? = Yés, it could be, )
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SENATOR BYRIE, -~ A deprivation? & Yes.

SENATOR BYRNE, - If he were oharged then with this treach as an
offence, he woudd have procsdures available to h:l.m and the outcome counld be
the avoldance or the sutmission to a pecuniary impésition? =~ Yos,

' SENATOR BYRME, = In this vegulation, the procedures are not
available to him. The outoome would pro‘babl;%ha same, ‘t_:ut he is
deprived of virtually any opportunity of defending himself. Would that not
be xright ? - I cannot say he 13 deprived of every opportunity of defending
hinself, I would say that the Air Board or sther person authorized to act
under this regulation would give him an opportunity of stating his case and of
boing heard before any action were. taken,.

SENATOR BYRNE, - Loaving that other polnt and coming to what you
are now saying, in view of that, do you not think that the regulation might
have set down procedures in some form to be available? - I do not know that
I can answer that quesi';iori. I suppose it might have, If you asked me
whether I think it should have, I would reply, "Is my opinion very impoxtante"

SENATOR BYRIE. = Well, 3t is, I suppose, I will take it that
your function es Parliamentery Drafismen would not only be, in striot law,
to advige the Department, but to sort of be a frisnd to them, to wern them
against unwise regulations? = We would tell them if we thought: a regulation
were unwise or impolitic,

SENATOR BYRNE. = Or in its operation unfair? = Yes,

SENATOR BYRNE. -~ Would you. not think this regulation, in view of

the fact that its oonseguences are seriocus and in alt te oir tances

procadures are available, could and should have. set down procedures to be
available? =~ They could have., I would not like to say they shpul‘d have,
because that raises: questions of policy,

SENATOR BYRNE. ~ I had the sampe thought on looking at sub-
regulation (2.) of the regulation, In dotermining the quantum of guilt as
translated into money, certain canons have boen set down. That is right,
is it no#®? - In sub~regulation (2,) that is so,

SENATOR BYRNE. = I suppose of the two ~ the guestion of' quantum.
and the question of guilt ~ quantum would possibly be less important? ~
I am not sure that I follow that question, Before the Air Boerd would.

take into congideration the amountto be paid by the member, they would have
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to come to a Qotermination that they could dlaim ~ = =

" . SEMATOR BYRME, ~ That is vhat T say.  Ab loast, 3f 4t ia mot more
important, it is certeinly prior in time, « I thought you put it the other way.

SENATOR Bmm.yg'c;rtainly more importent in time,

SENATOR BYRME. ~ Now, cenons have been set down for determining
qumtum,‘uaans vhioh certainly shall bind the Air Board, in sub~regulation
(2.)s- To come back to my point, would it not have besn at least logical to
have set down canons which would guide the Air Board in determining the
offence ? ~ 1 do not think sos The question of whether there has been a
contravention is & questlon of fact, The question of the amount of damages
is a matter for discretion and certain provisions are laid down as to the
exercise of that discretion. I am not certain whether your question amounts
to this: Whother we might not have included a sort of code of evidence — in
considering vhether the man is liable, ocortain evidence is admissible or is
not admissibles That seems to'm? to bo the parallel.

SENATOR BYRNE, I had nd £i-m view on it, but I do fool that the
Adr Board is left in a position of making big decisions without guidance,
Where proceedings amre taken under the Court Martials Act ox Regulations for
derelictions of duty, procedures are prescribsd, Is there anything like
that horo ~ canons vhich shall gulde the tribunal? - No. Tt is analagous %o
ordinary law and the rules of evidence vhich apply, of courss,

SENATOR BYRNE, =~ That would not be presoribed by Statute., The
tribunal wonld just be expected to follow that, Would that be right? =

I could not enswer thet offhand,

SENATOR BYRNE. = Earlier, you said that this was in the nature of
a 0ivil sction, - That is right,

' SENATOR BYRME., ~ What about all those defences which are available
in a oivil action on the question of contributory negligence and things of
that nature? ~ I would expect the Air Board to take that into account.

SENATOR BYRNE. - Could th.e Air Board be expected to operate along
those judicial 1ines? - Could it be expected by whom?

SENATOR BYRKE.. = Expeoted by you. or me or anybody. - Wsll, it
oortainly woudd be expsoted by me, I would he astonished ir thoy did not

act along those lines,
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EXAMINED BY SENATOR TAUGHT:

SENATOR LAUGHT. = In other branches of Commonwealth low, ars
boards entitled to moke assessmonts of damnges without recourse to ordinnry
oourts of law, in your experience. - I think you probebly could find
othors,

SENATCR LAUGHT.- I was just wondering if you couldell any to mind
and let us know, - I think, in relation to the Public Ssrvice Board., A1l
these poople ars servants of the Crowns It is pretty olear I think that the
determination of the ralations of the sarvant as against the Crown do not
involve the use of any judicial power, Under the Public Service fict and
indeed, in accordance with the court martials, this, as the High Court has
held, does not involve the axervise of any judicial power, They ar: simply
mester and servant relations. It is not a breach of that provision of the
Constitution which vests judicial power in Courts only to give the Common-
woalth the power to_ impose fines as undsr the Public Service Aot or to
reoovar money ¢ivilly, without recourse to a court.

SENATOR TAUGHT. ~ Which decisions ave they %= Thorowere two or
three decisions during ths war, ¥Elies and Gordon's case, is ons I think,
The objection was taken to. a decision of a court mrtial on the ground that
the court. mertial had exercised part of the judiciel power of the Commonwealth.
which, under the Constitution, could only be vested in Federal Courts and
States Courts. The High Court rejected that contention,

SENATOR LAUGHT,- If the Public Service Board desived to recover
money would it act in a way similar to the way contenplated in Regulation 5157~
I would think it would. I am not to be taken as advising without qualifica-
tion that the Public Ssrvics Board has that power, But I would expect it
to act in that wy.

SENATOR LAUGHT, = You bave had no experience in your Orown legal
capacity on: that point that you can rscall to the Committes? - No. I have
had. experience of‘quasi‘ criminal proceedings by departments and by the Public
Service Board, tut I do not recall any civil proceedings similer to what is
provided in 515,

SENATOR LAUGHT,~ Can you recall whether you got any help in
drafting 515 from other regulations and if so, what was the scurce of that
help ? = I had no porsonal hand in drafting 515. I knew nothing of it
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personally. The hiatory of it extends over twelve or thirteen ysars and
it was the subject of oconsiderable discussion and consideration among two
or three dspartmsnts,. This was the upshot of it and that decision was
teken es a mtter of polioy that that regulation was to. go in..

SENATOR LAUGHT.~ It is not a aopy of some Impsrial regulation
or som.civil Service regulation? = No, it 13 not a ocopy of a.Civil Service
rogulation, I do not know whether it is similar to something which exists
elgewhere or not, oxcept. in the Naval Financial Regulations,

SENATOR WRIGHT,~ T misunderstood yous You were not saying that
the Commonwealth did not have an Acts Interpretation Act, btut that the
expression "this Act" was not definad? ~ There 1s nothing in our Acts.
Interpretation Act which says that in an Act the expression "this Aokt
includes the regulations. If wo wish to bring about that result we bwing
it about as we have dome. in the Air Force Aot by specifically saying in tho
Aot. that this Act inoludes the Regulations,,

SENATOR' WRIGHT,~ What is the practice as to Minister!s. submitiine
regulatiens, I direct your attention to the Fourth~report of whis
Cemmittee submitted in 1938 as to a Bill to amend the Acts Interpretation.
Aot s0. a8 to require a certificate from the Attorney-General!s Department
that they ware in accordensce with law, That Bill, I understand, failed to
‘be passed, but the Attorney-Generel of the day gave an underteking thab
submissiens te the Attorusy-General!s Department had always been rade,.

Is that the practice ? =~ That is the practice, They ars. submitted to the
Parliamentery Drafismant!s Office, VAll Departments are required to. submih
. 811 proposed regulations to the Parliamentary Drafismen to settle them,.
Since that undertaking was given in 1938, there have been two or thres
ocages. when & Department. has. overlooked that. and they were promptly reminded
6 1t, Thoess cases ware in the early days shortly after that undertaking.

was given and before it hajbecas generally uown,
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EXAMINED BY SENATOR WIILESER:

SENATOR WILIESEE, = You, realize: that, if this had come before
Parliament by way of an am.endment to the Aok, this Committea"woulﬂ‘ not.
have been interested, =- That is so,

SENATOR WILLESEE, - The thing that impresses me is this: You Just
said that the Departments, now that the unde;?taking‘ has been given, submit all
regulations to your Department. = To the Parliamentary Draftsman, yea,

’ SENATOR WILLESHE, - A% what point doos the responsibility rest to
ssy whether a thing should be by way of regulation or by amendment? ~ That
rests with the Minister administering the Department concemed.

SENATOR WILLESEE, - Do you not think there appears to have grown
up a weakness in responsibility there, beoause I would say that, arising out:
of the report of this Committes in 1938, there would be an implied respon-
8ibility placed on your Department? -~ No. I do not think so, I think you
are. speaking of a different thing in the first pl‘alce from the 1938 Report.
That waes-on the question of inconsistency, You are speaking of the question
whother a particular provision should be made by regulation or by Act, which
is a different thing.

SENATOR WILLESEE, - Well, omitting the reference to the 1938
Report, you say that the Minister is responsible ~ in other words, the
Department. =~ The Government,

‘ SENATOR WILLESEE, - I know it flows from Ministerial responsi-
bility. This, to me, is most interesting, One of the things I have noticed
in the last twoldqys has been a. complete defence by the Departments not only
on the necessity for 515, but for it to be in the exact form in which it has
been submitted, The only breaking dovm of that was Mr, Mulrooney's evidence
that there is something afoot to apply for an asppeel, My own thought on
that, inoidentally, was that, if it is thought necessary now, the appeal should
have gone in then, That is one of the things brought to the attention of this
Oommittee, You say that completely.zests on the Ministex? - It could not
possibly rest on the Parliamentary Draftsman.

SENAi;Ok WILIESEE., - I am not suggesting that, but. I Just want to
know, ~ Perhaps I should amplify this a little bit, Leb us trace the

imaginary course of a particular matter,
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A proposal for & zegulati_on is subnitted to the Parlismentary
Draftsman and he thinks either that it is unwise or inconsistent with the
Aot under which it is proposed to be made., He writes to the Department and.
tells them.

SENATOR WILIESFE. - You would consider it his function %o say if
he thought it unvige? .~ Yes, definitely.

If I cen Just interrupt the course of this example, ho can tell
them it is unwise, but he. cannot compel them to accept the advice,

SENATOR WILLESEE, - But, of course, a Minister or the Government
need not acoept it? =~ That is why I say it cannot rost on the Parlismentary
Drafteman.

Tet me continue with the exemple, He advises the Department’ that a
particular regulation would either be wnwise or inconsisi.:ent with the Act, or
there may be some other ground of objection to it, The Department concerned
receives that and they subwit the vemarks of the Parliamentary Draftsman to
their Minister and the Minister says, "I have taken that into account and I
Tevertheless propose Yo submit this regulation to the Executive Council,®

The Department writes to the Parliamentery Draftsman and says the
Minister has considered it and proposes to submit it to the Governor~General,.
My next step would be to bring the matter to the notice of my own Minister the
Abtomey-General, and I imagine the Attorney~General would then discuss the
proposed regulebtion with his colleague, the Minister administering the Depart-
ment concerned, If the Attorney-General agreed with my view that it was unwise
and the other Ministexr persisted, the matter would be xresolved by going to
Cabinet, 'But the Parliamentery Drafbsman cannot, resolve it.. A

SENATOR WIILESER, ~ That is when it is esn extreme case, =~ I took.
an extreme case as. an example, I do not want to convey the. impression that
that is }uhat alweys. happens, There are dozens of instances when the Parlia=~
mentary Draftsmen says to a Department that & proposed regulation would be
unwise or would o inconeisten’ and the Department says, "In view of that
advice, the Minister has decided not to proceed with the regulation.”

SENATOR WILLESEE, - Would you think there would be many cases
where you would advise the Department and say, “this is outside the statutory
powers of regulations and it should be en emenduent to a Bill"? You would
feol that was one of your implied duties at least, would you. not? = There
is ne doubl ebout it baeing our duty, but you asked me would thers be many cases,

SENATOR WILLESER, - TYould. there be hany or few? - It would be
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vexy difficult to. give an exact figure, Perhaps, on the averags, énce &
week, Not more than once a veek., Not. more than perhaps fifty times in a
yoar would be the average. Something between once a week and once a. month,

SENATOR WILLESEE, - Following these inquiries. over the last
couple of* days, in an.;swez' to Senator Wright, you said that in your view third
party claims would be recoverable under reg, 515, « Yes,

SENATOR WIILESEE, = It was ny impression yesterday when Senstor
Wright was cross-exsmining that this guestion of third party has never been
olearly dealt with by any of the Departments, = I am not sure what: that
means - it has never teen clearly dealt with by any of the Dopartments, I

think it was almost ¢ertainly under consideration.at some stage in the dis- '

* oussion concerning this regulation beginning in 1943,

SENATOR WILIESEE, = That never came ocut in ovidence: yosterday, did
it? = I do not know that that precise question was asked,

SENATOR WIILESEE, - My word it was,. I remember asking the
Treasury gentleman, Mr, Hewitt, that precise question and he took some time
to snswer, I thought we had gone into a yogi session for a while, PFinally,
Senator Wright asked the guestion again, It left no doubt in uy mind and I
think Mr, Hewitt's words were that there was no specific discussion on it, =
I ocannot say.

SENATOR WILLESEE, ~ You cennot say, but I am worrying about the
future of the Committee as well now when I sce so ruch of this, ~ I think
there is not a shadow of doubt, as a question of law, that it is covered.

SENATOR WRIGHT, ~ If the regulation is valid, yes.

SENATOR' VILLESEE. - I agree with your answer to Senator Wright that
that was one of the reasons why this inquiry has taken place - because of .
this question, .

To move on to one othex matter, you were dealing a few moments ago
¥ith the quostion of the Public Sexvice and the recovery of momeys, ~ I
dqualified that in scue way., I said T was not- certain about that,

SENATOR WILLESEE, ~ Bven in the Public Service I recollect. recent
cases where actions have been taken by different Departwents in civil Couzts.
A postnan might steal somé registered letters or a postal clerk takes money.

Do you mean a prosecution in a. civil Court?
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SENATOR VILLESEE, - In what dases doos the Public Service
recover goods and property, and is it unlinited? - I do not think there is
any very extensive power in the Public Service or in the Grovm, It would not
be the Public Service Board that would be the plaintiff, When the Crown
recovers money oivilly, the procedure is to suc in a nomal Couxt. That, of
course, is different from a prosecution,

SENATOR WILLESEE, - For punishment, yes, On the recovery of money,
generally, an agreement is entered into and it is taken from whatever moneys
are. due to the officer, That is generally the woy the Public Service
recovers money, Then the amount. is limited to the amount of superxannuation
that is due to hims <« No, that is not so, What often happens is that a
Public. Servent oommits en offence which is also a. breoach of the civil law.
He steals £50 for instance, He would be charged under the Public Service
Aot with an offence and we will teke it he is dismissed from the Service,
The Commorwealth would then have a common. law claim against him for £50 and
it would deduct that £60, or it would be open to the Commonwealth to deduct.
that, from any moneys due to that man whether by way of refind of super-
annuation, salary, refund of income tax or any other debt due by the Crown
to him, His debt to the Crowvm would be set off.

SENATOR WILLESEE, -~ But then it is limited to moneys at that:
point, = That is true, They are moneys owing by the Crom to him in some
partioular way, but it is not limited to moneys owing in any particular way.

SENATOR WILLESER., - Bub the amownt is Llimited, =~ In practice,
it may be; but in law, it is mot. The debtor and creditor set off their
respective debts of unlimited amownts.

SENATOR WILIESEE, = Carry on with this case, He has stolen
£5,000, = I said he has stolen £50 and that would be set off against any
money, whether supera-nnua.tion, salary, refund of income tax or any other type
of money owing by the Crown to him, He vould then be paid the difference
‘between the emount of £50. and the amount owing to him by the Crown,

SENATOR WIILESEE, ~ Now take the case where it is a larger amount
than the moneys due to him, = If the amownt that the Commonwealth owed him
were less than the amownt he owed the Commonwealth, it would be open to the
Cocmonwealth to take proceedings to recovexr the balance,
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SENATOR WILLESEE, = I realize that is the legal position. The
amount' of moneys open to the Commornwealth. at t};at stage is limited, I kmow
they oan then go to a oivil Oourt, but how often do they do it when it is
only an amount of £50 or £60 and a man, is out -of work? « They do it quite
rogularly,

SENATOR WIILESEE, ~ But thore are a lot of cases in which they do
not, =« I do not know,

Sﬂmm,TIIIIESEE. = Well, I think I do, It is probably not
inportant, = I can sgy this: that an officer in the Deputy Crown
Solicitor's office in Meld rocently ambezzled or got away with a vory

congidereble sum of monoy running into four figures and he wag charged with
an offence before a Jury in Victoria and he was acquitted, although there was
no doubt that he had taken the money, It is now open to the Department to
teke actions I em not sure whether we have actually issued a writ, but we.
are contemplating civil proceedings to recover the amount he unlawfully took
from the Commonwealth,

FURTHFR EXAMINED BY SENATOR WRTGHT:

SENATOR WRIGHT, ~ Would you be so good as to refer to Seotion 3(3,)
of the Air Force Act, which says that Section 58, amongst others, of the
Defenoe Act shall, subject to this Act, continue to apply to the Air Force..
Now, tum to Section § and you see that the Air Force fct, in forve at the
date on which. the Air Force Act 1939 came into operation, shall, subject to
this Act, end to such modifications, adeptations and exceptions, if eny, as
are presoribed, apply in relation to the Air Porce, The expression "as
pregeribed” is defined by the Acts Interprotation Aot to mean "presoribed by
the Aot or by regulations®, is it not? = Or by regulastions under the. Act,

SENATOR WRIGHT, =~ Did you consider if the expreaai‘op. Ysubject to
this Act" in Section 5 has the effect of including regulations, the parallelism
between it and the expression "subject to this Act" in Section 3(3,) in
giving your opinion? « Yes, I do not think what is enacted in Section §
would cause me to change my. opinion,

SENATOR WRIGHT, - Did you comsider i#? = Yes, wo considered
the whole of the Act.

SENATOR WRIGHT, - It is not referred to in your opinion, = No.
I do not regard it as having any bearing on thé question, really,
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SENATOR WRIGHT, = You do not? « No,

SENATOR WRIGHT. =~ So that, whero you have in Section 3 an
enactmont that Soction 58 of the Defonce 4ot shall, subject to this sAct,
apply, and you have an exactly siuilar provision with rogard to the Air
Foroce Act that it, subject. to this Aot, shall apply, and where in Scotion 5
the Draftsman oonsidered it necessary when he intended to meke sub-section
(5.)'s offeot subject also to modificetions and adaptations to be effected by
rogulations, he expressly said so, you ncvort':}nless do not think it s rolevant
to consi?er that for the purpose of an opinion as to. the meaning of "subject
to this Aot" in Scotion 8, =~ I aid not say it was not relevant to consider
it, I said I 4id not think it had any bearing on it,

SENATOR WRIGHT, = You draw a distinction between the two - that it
is not velevant to consider it and that it does not have any bearing on it? -
I 4id not say it was not relevant to consider it, I said that, hav:.ng con=
sidered it, it was not thought to have any bearing on it, Your point, if I
uight say so, attributes a consistency in drafting which is very seldon
obtained in practice,

SENATCR WRIGHT, ~ Bub is not one of the primaxy principles of
interpretation of Statutes that you will attribute to the same expression
in the one Statute the meaning unless there is. context to require a
different meaning? =~ Yes, that is so, in general.

I do not think that rule is, by eny meens, a governing rule in a.
context of this sort., I agree that, if you had the expression "the
Governor-General" or "the Attorney-General® in a Statute, it would, prima.
faoie, have the same meaning throughout the Statute; that is, you
identify the same person in weach case by the words used, But I think the
context here is different from that. kind of thing.

SENATCR WRIGHT, ~ Through you, Mr, Chaiman, if there are any
Judiciel decisions to support that view, I, as one member of the Committee,
would be moat obliged to have reference to them,

EXAMTNED BY THE CHATRMAN:

THE CHATRMAN, - Therc are one or two points that I would like you
to amplify, You say that part of your duties is to sorutinize regulations, -
to scrutinize what 'is given o you by Ministers to put into regulations and
seo, in effect, that the four headg of powelr under which we operate are not
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infringed, = Yes, We: axe not linited to the four hoads of power wnder
which. the Committee. operates,

THE CHAIRMAN, = You are not limited to them but at least you do
oonsider those four and you do, in effect, actas a wetch-dog, as it were, =
Yes, very definitely, We regard this duty most seriously and we endeavour
to exercise it, not exactly in a watch~dog fashion, but, while we have no
compulsory powers over the Department, we do try to our utmost to see that
they teke the advice we give them in a sense that it could become unpleasant
for them if they do not, If there is any suggestion that we are completely
oblivious. to those considerations, tl:mt suggestion would be quite wrong.

We go to great pains over this, For instance, we get all the reports of the
corresponding Committee of the House of Commons and they ave studied and
circulated to senior officers, I think their temms of refercnce are wider
thar} thoase of this Committoe, gpeaking from memoxy. There are a good many
points that are not taeker. by this Cormittee which would be taken by the
House of Oommons Cormittee, Those reports are circulated among the senior
officers of th&?arliaméntary Draftsman Divisian; that is, thoso officers
who have the responsibility for finally settling regulations, We discuss
them among' ourselves and take them into account in deciding whet advicoe we
shall give to Departments as to the wnwisdom or the invalidity or any other
ground of objection t0 a proposed regulation,. £nd, of course, many of them
are discussed with the Attomey-General as well.. ,

THE CHAIRMAN, = It would suggest to me that, to a large extent,
the work of this Committee might be redundant other than to scrutinize
those regulations to which you have drawn the abttention of the Attorney-
General but which the Minister in charge of that particular Department
insists on pressing and Cabinet agrees that the zegulation shall go through
in any case, =~ I would not say that the Comittee was redundant, for two
reasons, It is perfectly open to the Committee to take a difforent view
from the view I might take as to the wisdom or otherwise of a particular
regulation, The members of the Cormittee would be actuated by different
motives in some cases, The second reason is that I might advice the
Department strongly that a partioular regulstion is wiwise and, notwith-
standing that advice, the Departuent might go ahoad and make it. It
would then be the funotion of this Committee to pick up any objecticn to
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the regulation ena draw public attention to it.

THE CHATEMAN,. - m;at value do-you see in this Comittee vetaining
a. logal adviser to sorutinize the rogulations after they have gone .through
your Department, which should be much more skilled. in seeing that they
conform to these four heads of power that .eve laid domn?

‘SENATOR WRIGHT. = On behalfof” private Counsel, of course, T
resorve leave to question some of your remarks, Mr, Chaiman,

MR, EWENS. = I think a lot would depend on the. gentleman you gave
it to. Picking up these points requires a lot of exporience a:nﬂ. certainly a
man who had never encountered this sort of work before would be in a good
desl of @ifficulty. I would say that for every point he found we would
find ten and probably do- find ten,

THE CHATRMAN, = So that what has escaped you, it would be. rether
0dd if he were to find?

SENATOR, WILIESFE, = With the exception of where your advice wes
rejected,, '

MR, EWENS, ~ Yes. The case of regulation 515 is ths kind of thing
I have inmind, I do not know whether the Committee picked up the points i%
has been making of its own responsibility or whether they werse pointed out,
This had a long history, It had ysars of history and it v;as agreed by evexry-
body concemed that, this regulation ought to be made and, by that time,
what the draftsman thought had ‘beoo;na irrelevent, It was a mabtter of policy
to make it,

THE CHAIRMAN, ~ The point I was coming to was this: I would ask
you did your Department advise that an appeal should be added to this
regulation, = I canmot say that offhand, As I say, I personally had no
hend in this and I could not say what we advised,

! THE CHATRMAN, ~ It dcés appear to me that your Departrent has

not picked up the point that the Conmittee, :.n com,id;ering_ the regulation,
laid great stréss: upon, namely, the fact that there is no appeal and that
this does not conform to the nomal p’roceaum'.‘ ~ I think I could safely say
‘that, if this regulation had had no history behind it and had simply come to
us ‘from the Department to make a mg‘ulgﬂ;ion in these tems, we would
certainly have drewn atbention to scme of its. features; tut, coning to us

as it did, as an agreed proposal of jpolicy evolved out of years of
65, ' 7.Q. EWENS.
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disoussion, I think it was natural to look at it in a different light,

THE g’mmmn. = Why has the appeal not yot been framed in a
regulation? What is the cause of the delay? - I would not say there is
any delay. At the present time, it is approximately two months from the
tims any araft reachés us before we are in a position to take it in hand.
This one is within two months, I would expeot it to be taken in hand next
weeks 4 few years ago, we were two years bohind with our work bubt now weo
are only two months behind; It is not a matter of delay, Of course, it
depends on how you define “delay",

The position is. that we are not able to proceed with a draft
iu{zéaiately‘ we receive the instructions, Under instructions fronm the
Attorney-General, except in the case of something especially important. ox
urgent, all jobs are attended to in the order in which the instructions
axo recoived, and this. one will be taking its place with those others, T
expect, At the present time, that takes abc;ut two months, Ve have not got
anything like our authorized staff, It is almost impossible to get a
suitable man to do this sort of work, They take years of training, and we
have not been able to get them for t};at rYeason,

THE CHATRMAN, =~ It would appear that the appeal came from the
Department and not from your own Department? - I‘thi.nk the instructions
ceme from the Department of Air, As far as I know, our Department had no
part in it. '

PHE CHATRMAN, = Your Department was prepared to allow regulation
515 to. go through as it stood and was satisfied that it was in oxrder without
any appeal? = 1 do not know that you coulei say that we were satisfied that
it was. m orders It did go throvgh in that form, but I think it was
because. of the history behind it, and I would think it would be a point
which would have been taken if the thing had came to us fresh without any
proposal for consideration and without any history,

SENATOR SEWARD.. -~ You said that if this had come %o you as a
fresh. question, without any history behind it, you'would have treabed it
differently from the way you did treat it, coming to you as it did -

Yhat I meant is. that all the considerations involved in the making of this
regulation had alryeady been considered by the policy-making people, It
would have been open to us at thet gtage to raise the matters.
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SENATOR SEWARD, ~ I would imagine that would have been one of
your prime du.tie& ~ to draw attention to it and see that theso things had not
been overlooked, =~ I would agree that it night have been deairable for me
to aay to them, "although this is the agreed result of consideration by two
or three parties, you realize what you are doing. You realize you are
making a reguletion in these tems"; but, in fact, that was not done, This,
of course, only emphasizes what I raiscd a few minutes ago = that it is very
difficult to get. suiteble people to do these jobs, They Jjust do not exist,

Although the officers at the top try to train them as well as we
can, it ia inevitable that officers, partioularly the more junior officers
who might not have the’confidence that a senior officer has, will allow a
thing to go‘ through whereas a senior officer might have felt it ought to.
have some ettention drewn to it.

SENATOR. BYRNE, = Cen you suggest any »eason why, when Section 58
of the Defence Act was being imported: into the Air Force Regulations in
regulation 435, action at the instance of the Minister was substituted for
action at the instance of the Commanding Officer, =~ No, I am afraid not..

SENATOR BYRNE, ~ Regulabion 435 of Air Force Regulabions, reads
ag follows := '

"455, The cormending officer of any unit shall be  Responsibility
responsible for the safe keeping and good order of all of commanding
ayticles, the property of the Commonwealth, supplied to officer for
his unit, and the value of any of these ar!:_icles may if it property,
lost or demaged while in possession of the unit other-
wise than through fair wear and tear and othe.r wmavoid-
gble accident, be recovered by the Minister in any court
of competent jurisdiction from the member by whom the
loss or danege was occasioned,”

When they carried Section' 58 into the Air Porce Regulations in almost precise
teorms, it was written in with action to te taken by the Minister, - I
do not lnow why that was so. '

SENATOR BYRNE, + Would it be any matter of legal facility, or
do you think it might have been. to bring it to the top level? = I think,
myself, that a Minister is more apprépriate, I do-not think the provision’
in the Defence Act as to the Comanding Officer is the more appropriete of
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the two., Really, it should be the Commonwealth which takes the proceedings;
it should not be Townley v, Brown or Smith v, Brovm, if that happens to be
the name of the C,0. All through, the Constitution xefers to actions by end
against the Commonwealth,

SENATOR BYRNE. - I asked the question because, if thexe was any
real significance in that to bring the matter to top level, npnrt:‘ fron any
legal facility, we again depart from that here by giving authority to a
C.0. to proceed under regulation. 515. And what would be the effect of
regulation 515(3,) ~ "shall be deemed to be due and owing by the member" ?
That would be the normal procedure from that point if the Air Board
detemined £1,000 to be owing? =~ If there wore no money owing by the .
airman to the Commonwealth.

SENATOR BYRNE. ~ Or they elected not to pursue that, - We
would then have to issue a writ claiming that anownt and the cause of
action would be that it was determined as owing under this reéulation.

SENATOR. LAUGHT. = You would not have to prove your case? =~ No,
you merely have to prove that the Air Board had considered the metter end
had detemined that the emount vas owing, Of course, the defendant in
those proceedings would not be completely without defence in appropriate
cases, He could raise any defences that were open to him - not the rerits,
but he could say that the Air Board had acted outside the scope given by
the regulation or .....

SENATOR LAUGHT., ~ The uerits would be lost to him? - Not.
altogether.

SENATCR WRIGHT, = It would be an arbitrary decision of the Air
Board? = It could be challenged in much the same way as the decision of
a Jury or the decision of a magistrate could be challenged on the ground
that there was no evidence., Senator Wright is shaking his head.

It would not be & re~hearing, I teko the view that it would be open to
the Court to find that there was no possible basis in law on which the
Air Board could bave come to the conclusion,

SENATCR WRIGHT, - You. suggest it would have been open to the
Air Board to invalidate the decision if it was against the weight of the’
evidence? =~ No, If, for example, the Air Board had applied any wrong
principle or there had been a mistake as to the idenbity of the person.
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oonoerned,.
SENATOR WRIGHT. = 4 very much narxowexr category of invalidity than a
new trial? - Certainly,

SENATOR BYRIUE, = Perhaps Mr, l_&ulmoney night like to indicate the
reason for the transfer of the power of proceedings from the C.0. to the
Minister,

MR. MJLROONEY, = That gocs back a long way, It goes back to 1927
when these Regulations were first gazetted and, at that time, the Air Force
Aot 1925 provided that the Defence Act, subject to such modifications and
asplifications as are made by regulations = and I think the sedion goos on
to say, "which regulations the GovemorwGeneral is heroby empowered to make,
shall apply in relation to the Air Force'.. Under that Aot, we then prooeeded
to incorporats into the Air Foroe Regulations all the sections of the Adx
Force Aot which we considered should apply to the Air Force, plus or with
any modifiocations and adaptations that we considersd necessary for the
partic.ular occasion, I Just cammot remember that regulation.

I remenber the oircumstances of the reguletions because I drafted
them myself in 1927, but I carmot remember the transposition of thab
regulation, I may have the original documents in my office..

SENATOR BYRNE, = It might not be material, but I thought you
uight know, .

SENATOR WRIGHT, =-- Have you, since yestei‘day, from your perusal
of the files, come across any specific references to the inclusion 38
+thia method of recovery of & third party claim?

¥R.. MJLROONEY, - No, I have not perused the files since
yesterday,

SENATOR WRIGHT. - Yesterday, in z'e:i‘end.né ‘o Seotion 137 of the
Imperial Air Force fot, I wnderstood you to sey that it applied to officers
and entitled yecovery without courtemartial proceedings,

MR, MJLROONEY, =~ That is so.

SENATOR WRIGHT, ~ I draw your sbtenbion to Seobion 157(2,) wnder
whioh penal deductions may be made from the pay due to an officer "to make

good such compensation for any exp s loss, & » or destruction

" ooccasioned by the commission of any offence,"

MR.,. MJI-ROON'EI o= That is so, That is the provision which covers
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hin if he is tried 'By court-martial, bub paragraph 4 of that SBeotion
pmvide,s. that the penal deductions may be the sum required to make good
any loss, damage or'desﬁmctionl of public or Yervice property, or property
belonging to the Navy, Ary and Air Foxce Institute which, after due
investigation, appears. to the Air Board to have been ocoasioned by any
wrongful act or negligence on the part of that officer, That is thé Tro=-
vision umder whmh we uake these penal deductions,

SENATOR WRIGHT. - Bub sub-section (4.) is only concemmed with the
question of amount, The definition of quality and nature of the sum for which
rocovery can be hade is in sub-section (2.).

MR, MJLRONEY, = No, they arve quite distinot provisions, sir.

SENATOR WRIGHT. -~ I am o'blig,éd to you for that view, but it will
have to be considered. The Seoretary has béen good enough to bring me the:
AirTForce Act 1923, The provision to which you refer is Seotion 3(3,) and
it says, "the Defence Act, except Part XV, thereof ..... (rends) soesses
end the members théreof who are outside the limits of the Commonweslth."

4 MR. MJLROONEY, = That is the Section. Under that Section, we
made some 478 rogulations. ' i

SENATOR WRIGHT,.~ I wish to add, so that the information will be
comp?.ete, there is no such provision as Mr, Ewens yelies upon in this Aot of
1923, saying that the expression "this Act™ includes all regulations made
.thezeunder. ‘ .

MR, MJLROONEY, = No, it is not in ‘the act.

THE; CHAIRMAN, = The Cormittes want me to express our appreciation

to you for coming along, My, Ewens, and being of so-much assistance to us,

- - e
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PERSONNEL OF COMMITTEE.

Chairman:
Senator Ian Wood.
Members:
- Senator J.J. Arnold.
? Senator C.B. Byrne.
Senator K.A. Laught,
Senator the Hon. H.S. Seward.
Senator D.R., Willesee.

Senator R.C, Wrighte.

Functions of Committee.-

Since 1932, when the Committee was first
established, the principle has been followed that the
functions of the Committee are to serutinize regulatious
snd ordinances to ascertain ~

(a) that they are in accordance with the Statute;

(b) that they do not trespass unduly on personal
rights and liberties;

(¢) +that they do not unduly make the rights and
liberties of citizens depeundent upon administra-
tive rather than upon judicial decisions;

(&) that they are concerned with administrative

: detail and do not amount to substantive
legislation which should be a matter for
parliamentary enactment,.



STANDING COMMITTEE ON REGULATIONS AND ORDINANCES,
TENTH _REPORT,

The Stanamg Committee on Regulations and
Ordinances. has the honour to present 1ts Tenth Report
to the Senate.

2, THe purpose of this Report is to acquaint the
Senate of ‘éhe Committee"s inquiries in regard to its
scrutiny of Statutory Rule No, 92 of 1955. On Thursday,
10th May, 1956, Senator L.A.C. Wood, the Chairman of the
Committee, gave notice of motion for the disallowance of
the Regulation, The motion is listed on the Notice
Paper for consideration this day.

3. The explanatory statement circulated by the
Department of Alr in relation to the regulation reads as
follows :-

"The purpose of' this amendment to Aii' Force
Regulations is to provide adeyuate authority for the
Alr Board to make deductions from the pay of
members. of thé R,A,A,F, for losses of public money
or property or for damage to property occasioned
by their neglect or misconduct, The amendment
makes provision for delegation of the Air Board's
authority.”

4, Having considered the Regulatiorn, the Committee
is of the opinion -

(1) That the Regulation is not authorised by the Act;

(2) That the Regulation includes provisions of
substantial alterations of the law appropriate
only to enactment (if at all) by Parliament;

(3) That the Regula tion authorises deductions from a
member's pay -

(a) not only for deficiency of stores and
materials but also for third party
claims,

(b) of unlimited amounts,

(e) without appeal,

(4) without providing the member with any

. procedure (such as Court HMartial or
Civil Court action) to be heard, and

(e) without protecting any proportion of, the
member's periodical pay - e

notwithstanding that the Air Force Act 1923-1952,
section. 3. {3), specifically enacts that,subject



w

K |

2,
to the last mentioned Act, section 58 of the
Defence Act shall continue to apply in relation
to the Alr PForce.
5, Bection 58 of the Defence fAct is as

follows :-

Responsibility 58, The commanding officer of every
of commanding corps, ship's company or air-force unit
officer, or station shall be responsible for the

safe keeping and good order of all articles,
the property of the Commonwealth, supplied
t0 his corps, ship's company or air-force
unit or station, and the value of any of
those articles wmay, if lost or damaged
while in possession of the corps, ship's
company or air-force unit or station
otherwise than through fair wear and tear
or unavoidable accldent, be recovered by
the commending officer by action in any
Federal or State Court of competent
jurisdiction from the officer or man by
whom the loss or damage was occasioned,"

6. For the further informastion of the Senate, the
following documents are attached -

(1) Copy of Statutory Rule No, 92 of 1955;

(2) Copy of the correspondence entered into with the
Department of Alr and the Attorney-General's
Department; and

(3) Copy of the evidence taken from the Parliamentary

Draftsmen and officers of the Department of
Air and the Department of the Treasury,

) ot
%,ﬁﬁ, Eommitbe .

CHETRIRN,

Senate Committee Room,
22nd May, 1956.



STATUTORY RULES.
‘ 1955. No. 92

REGULATION UNDER THE AIR FOROE AQT 1023:1052.%

I THE GOVERNOR-GDVERAL in and over the- Commonwealth

of Australia, neting with the advice of the Federal Executive
Gouncll, herchy make the followmg Regulnuon undei the Air Force
Act 19231962,

Dated this twent-third day of Decomber, 1985.
W. 7. SLIM
Governor-General.
By H:s ‘Exeellency’s' Command;

ATHOL. TQWNLEY
Minister, of State for Air,

AMENDMENT OF 'm‘é‘ Am Forox Reaurarions.f
After regulation 514 of the Air Forco. Regulations tho Iollowmg
regulation is inserted:— -

“515—(1.) ‘Whore— ‘Lisuilty of
(a) the Commonwealth Las.suffered or. incirred loss, dnmage or Jow, dsmags
expetse; or ChuseR 1o the
(b) thiere is a deficiency in the stores or materials of the Com- g"""““"“‘""
monwealth which is not: ted: for to. the satisfaction nexiect or
of the Air Board, i
and tlie Air Board considers dmt the loss, damage, éxpense or-deficiency
haa been eaused or contributed to by—
(¢) the meglect or misconduct of a mombur, or
(d) the failure of a member to comply with, or a.¢ontavention
by a momber of, the Defenée Act or the Act, a regulation
made undor cither of those Acts or a lawful order or
mstructlon,
the- member shall be liable to pay to the Commonwealth such amiount,
not exceeding an amount which the Air Board considers .sufficient to,
reimburse the: Commonwenlth for ﬂm loss, damage, expensg or deficiency
and. any expenditure I by t dth as a result of the
loss, damage, expense or deficiency ns the Air Board. direets to be paid
by the member.

«“ (2. ) In determining the amount pnyable by & member under this
regulation, the Air Board shall take into considoration—
(a) the gravity of the member’s negleet, misconduct, failuro or
contravention;,

T Noufed In_tho Gommiomcoalth. Gazotto on 12th Juguars, 1000,

1 Statutory Rules. 1027, as. amended’ to date, For previous amendments of the
Ate! Forcs Regulntions, so fostnoto 1 to Statutors Tulch 1005; No. B0, had sey aiay
Statutory Rules 1055, No.

4717/55.~FRICE-3D,

‘misconduet.
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() the. extent to- whioh that neglect; mucomiuct, failure or
caused: &r to. the loss, damage;
expensé or- defisiency;
gc) the rate. of pay. of the member;. md
d) iny-other relévant matters.
(8.} Aramount which the Air Board dzrecta under-this regulation
to bo paid by a member shall Lo deemed to-be.a debt due, and owiiig by

the member to- the: Commonwealth end, without prejudice to the.

right of the Commonvweslth to recover the amount by other moans, may
d in such instal and in such mainer, as the

Board directs from the pay, allowances and other moneys which are, or'

which.may become, p };1 yable \‘.o the member by the Commonwealth under
.the Defence Aot or t

“(4.) The Powers and funohons confemd on the: A.\r Bonrd by ths
f this' y. be

‘By an officer authonzed by the: Air Bonrd for that purpose, but, in- the'
exercise and porformance of those powarp and functions an officer so

authonzed shall not, in respedt of a. pntwulur Joss, damage, expense
lirect the. p . to the O lth by a member
of an amount which:excesds an amount equal to the pay and' allowanges
-of the member for a period of twenty-eight daya.
“ (5.) Where an officer s authorized by the Air Board hag directed
that an amount. be- paid-t6 the Com Ith. by. 8 m¢
§ the commandmg officer, if any, of the-officer;:
b) the air or other offiter, if anyy ¢ommanding the command in
which the- oﬁcer is sorving;;

(c) if the officer is outside Austnha or on ‘war service in Aus-

iralis, the, officer, if any; in chief command of the foreo
to which the. officer:belongs;, or.
(d) the Air Board,

shall, at-the request of the member, review the direction and may, in:his.

or its discretion—
¢) confirm the direction;
f) cancel the. diregtion; or
g) direct that a lseser amaunt be. paid to the Commonwealth
by tho momber.
“ (6.) A divection by an officer: made by vu-tue of sub-regulation
g) of or tho last p all, for
) pnrposes of this ragulntmn, Lave. the sa.ma force and' effect as &
direction by the Alir Board.”, .

By Authority: A. J. ArTiug, Commonwealth, Government' Printer, Canberra.




29th March, 1956,

The Secretary, .
Department of Aiv,
‘MEIBOURNE,  VIC.

Statutory Rules 1953 No.92.

- The ghovementioned Statutory Rules and the

Bxplanatory Memorandum furnished by your Départuient were recently
considered by the Senate Standing Committee on Regulations and

. Ordinances.

The Committee has queried whether Regulation 515.
is consistent with that portion of Section 3(3) of the Aip Force
Act which provides that Sectioh 58 of the Defence Act shall apply.

By constituting the Air Board a court t6 determine
damage without a trial or hearing, Regulation 515 would appear to
cut across Section B8 of the Defence Act which provides for claims
fopr damage or loss t0 be brought before a Court of Law..

Your departmental comment in regard to the query
‘vould be appreciated.

(sgd.) R.E. Bullock.
Secretary,

Regulatlons and Grdmances Cmmnittec.
Minuted to -

The Secretary,
Attorney~Generdl's Department,

GANBERRA, AJC.T.

Forwarded for favour of comment please.

(R.E. Bullock)



COPY,

ATTORNEY -GENERAL' S DEPARTMENT.
PARLIAMGNTARY DRAFTSMAN,
CANBERRA,  4aC.T.
No. 54/2013.
18th April, 1956,
MEMORANDUM for -

The Secretary,

Senate Standing Committee on
Regulaticons and Ordinances,

Parliament House, !

GANBERRA,  A.C.7.

Statutory Rules 1955, No. 52.

I refer to your minute to the Secretary, Attorney-
General’s Department, with which you forwarded a copy of your
imemorandum dated 29 March, 1956, addressed to the Secretary,
Department of Air;

2, In your memorandum, you state that the Senate
Standing Committee on Regulations aud Ordinances has. queridd
whether regulation 515, which was inserted in the Air Force
Regulations by the abovenientioned Statutory Rule, is consistent
with $hat portion of section 3(3.) of the Air Force ict, which
provides that section 58 of the Defence Act shall apply to the
Alr Force, The Committee states that "by constituting the
Alr Board a court to determine damage without a trial or hearing,
regulation 515 would appear to cut across section 58 of the
Defence act which provides for claims: for damage or loss to0 be
brought before a court of law",

3 For the roasons stated in the following
paragrephs, I do not think that rcgulation 515 of the Alr
Force Regulations is inconsistent with section 3(3,.) of the
é_s_iilFoz'ce Acte That section, so far as is relevant, reads as
ollowss-

"(3,) Part 1., sections thirty, forty-three,
forty-six, forty-seven, fifty-one, fifty-three and
Pifty-eight and Part IV, to XIV. (both inclusive)
of the Defence fict shall, subject Lo this Aet,
continue to apply to the Air Forces

Provided thatseseseoes’s

. Seection fifty-eight, it will be seen, is not
applied unconditionally to the Air Force, It is, by the express
terms of section 3(3.) applied “subject. to this Act"., The
expression "this Act" is defined by section 2 as including

all regulations made under the fct. Lpplying the defined
meaning of the expression t0 sechion 3{3.), the section means that
gection fifty-eight of thoe Defence fct applies to the Alr Force
"subject to this Act and the regulations inade under this Act'.

5 Section 9 authorizes the Governor-General ‘o make
regulations, unot inconsistent with the Let, prescribing all
matters which are réquired or permitied to be prescribed or which
are necessary or convenlent to be prescribed for securing the
disecipline and good government of the Air Force and the members
thereof whether within or beyond the limits of the Coumonwealth,
or for carrying out or giving effect to the fet. ~ I do not think
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there is any doubt that the regulation is a regulation which is
convenlent to be prescribed for securing the Adiscipline and

good goverwnent of the Air Force, Consequently, those portions
of the Defeuce Act which, by section 3(3.) of the Adr Force hct,
apply in relation to the Air Force apply subject to regulation 515,

6. The view expressed above has boen held and applied
consistently by this Department since section 3(3.) was enacted
in its present form.

7. Moreover, it is by no means boyond doubt that
regulation 515 would be inconsistent with section 58 if the
section were not subject to the regulation. Further, I 4o not
think that the Committeec's statement that the Air Board has been
constituted a Court to determine damage without a trial or hearing
correctly represents the effect of the regulation,

J.Q» Ewens. (sgd. )

Parliamentary Draftsman,



DEPARTHMENT OF AIR
‘. Ref: 83/1/943. _MELBOURNE, 5.C.T.
24th April,.1956.

Secretary,.
Regulations and Ordinances Committee,
The Senate,

. CANBERRA,  A.C.T.

STATUTORY RULES 1955, N0O.92.
(Your letter 29tk March, 1956)

Since the receipt of your letter of the
29th March, concerning the legality of Air Force Regulation
515, I have received w copy of a memorandum dated April,
1956,. (deference 54/2013) setting out the views of the
Parliamentary Draftsman, Attorney-General's Department,
on the subject matter. The views expressed are concurred
in by this Department. i

E.W. Hicks
Secretarx‘.

“



