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CC: committeescrutiny@treasury.gov.au
Dear Treasurer,

ASIC Corporations (Amendment) Instrument 2020/1065 [F2020L01572]
ASIC Corporations (Amendment) Instrument 2020/1064 [F2020L01571]

Thank you for your response of 30 March 2021 to the Senate Standing Committee for the Scrutiny
of Delegated Legislation in relation to the above instruments. The committee considered your
response at its private meeting on 13 April 2021 and has resolved to seek your further advice about
the issues outlined below.

Matters more appropriate for parliamentary enactment
Parliamentary oversight

In relation to this matter, you advised that the Australian Securities and Investments Commission
(ASIC) will review time-sharing schemes in 2022 and undertook to consider "as part this review,
whether it is necessary and appropriate for the details of time-sharing arrangements to be included
in the primary legislation". You also advised that the amendments made by the instruments will
effectively sunset in six years and a shorter duration would create commercial uncertainty, require
another round of extensive lengthy consultations, and would be inefficient and resource intensive.

The committee notes that these instruments provide for significant measures in the context of their
regulatory environment. It is the committee's view that the advice you have provided, including that
ASIC will be undertaking a review of time-sharing schemes in 2022, in fact indicates that these
significant instruments are more appropriate for a shorter duration.

While noting this further information, the committee continues to have significant systemic scrutiny
concerns relating to instruments which modify the operation of primary legislation. The committee
welcomes your invitation to meet with your office, the Treasury, and ASIC to discuss these concerns.
As this systemic issue is of deep, ongoing concern to the committee, as set out in separate
correspondence from myself and the Deputy Chair, the committee considers this meeting should
be held prior to the next parliamentary sitting week.



Auvailability of independent merits review

In relation to this matter, you advised that the responsible entity of a time-sharing scheme is
required to hold an Australian Financial Services License, which requires holders to have a complying
dispute resolution system and compensation arrangements. You advised that a result, responsible
entities of time-sharing schemes are required to be members of the Australian Financial Complaints
Authority (AFCA), and that time-share members may lodge complaints for review of decisions made
by responsible entities with AFCA.

The committee thanks you for this advice and requests that the explanatory statements to the
instruments be amended to include this further information in relation to review of hardship
withdrawal decisions made by responsible entities of a registered time-sharing scheme.

The committee's expectation is to receive a response in time for it to consider and report on the
instruments while they are still subject to disallowance. Noting that the 15 sitting day after both
instruments were tabled in the Senate is 11 May 2021, the committee has resolved to give notices
of motion to disallow the instruments on that day as a precautionary measure to allow additional
time for the committee to consider the outstanding matter in relation to the availability of
independent merits review.

Noting this, and to facilitate the committee's consideration of this matter, the committee would
appreciate your response by 28 April 2021.

Finally, please note that, in the interests of transparency this correspondence and your response
will be published on the committee's website.

If you have any questions or concerns, please contact the committee's secretariat on
(02) 6277 3066, or by email to sdlc.sen@aph.gov.au.

Thank you for your assistance with this matter.

Yours sincerely,

Senator the Hon Concetta Fierravanti-Wells
Chair
Senate Standing Committee for the Scrutiny of Delegated Legislation
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Senator the Hon Marise Payne
Minister for Foreign Affairs
Parliament House

CANBERRA ACT 2600

Via email: foreign.minister@dfat.gov.au

Dear Minister,

Australia's Foreign Relations (State and Territory Arrangements) Rules 2020 [F2020L01569]

Thank you for your response of 30 March 2021 to the Senate Standing Committee for the Scrutiny
of Delegated Legislation in relation to the above instruments. The committee considered your
response at its private meeting on 13 April 2021 and has resolved to seek your further advice about
the issues outlined below.

Matters more appropriate for parliamentary enactment
Clarity of drafting

You have advised that an 'exempt arrangement' as defined in section 4 of the Act was envisaged as
a more flexible means of excluding arrangements where appropriate and necessary to ensure the
effective administration of the Australia's Foreign Relations (State and Territory Arrangements) Act
2020 (the Act). Further, you note that the inclusion of the definition of an 'exempt arrangement' in
the instrument was intended to reduce the regulatory burden of the Act where it is subsequently
determined by the Minister that there is low foreign policy risk, or where arrangements must be
entered in urgent circumstances.

In addition, you note that the Revised Explanatory Memorandum to the Act provides further
information about exempt arrangements, including that exempt arrangements are excluded from
provisions of the Act requiring the notification and approval of arrangements. You also note that
the Minister retains the power to make declarations or decisions with respect to exempt
arrangements, should the Minister become aware of those arrangements other than through their
notification.

The committee notes the Senate's interest in this matter, and therefore welcomes your advice that
you intend to keep the instrument and its explanatory statement under regular review. The
committee considers that regular review of the instrument is important.

The committee also notes that section 63A of the Act requires that a review of the operation of the
Act must be commenced as soon as possible after the third anniversary of the commencement of
Parts 2 and 3 of the Act.

In light of this requirement, the committee proposes that including a review of the operation of the
instrument as part of the statutory review prescribed under section 63A would assist in ensuring



the instrument is functioning as intended. The committee considers that the review should include
consideration of whether significant matters prescribed in the rules would be more appropriate for
inclusion on the face of the Act. The committee notes that, in addition to providing an appropriate
level of parliamentary scrutiny, including significant matters on the face of the Act would provide
increased certainty over the longer term for those entities subject to the Act.

In order to ensure that the measures in the instrument are subject to more frequent parliamentary
oversight, the committee considers that a sunsetting period of 5 years, rather than 10 years, would
be appropriate for this instrument. The committee notes that this sunsetting period would also
allow any recommendations of the review of the operation of the instrument to be taken into
account in the drafting of the instrument to replace the sunsetting instrument.

The committee therefore requests your advice as to:
e whether the instrument can be amended to provide that it sunsets after 5 years; and

e whether the statutory review of the Act under section 63A will include consideration of
the operation of the instrument, including consideration of whether significant matters
prescribed in the rules would be more appropriate for inclusion on the face of the Act.

The committee's expectation is to receive a response in time for it to consider and report on the
instrument while it is still subject to disallowance. Noting that the 15th sitting day after the
instrument was tabled in the Senate is 11 May 2021, the committee has resolved to give a notice of
a motion to disallow the instrument on that day as a precautionary measure to allow additional time
for the committee to consider information received.

Noting this, and to facilitate the committee's consideration of the matters above, the committee
would appreciate your response by 28 April 2021.

Finally, please note that, in the interests of transparency this correspondence and your response
will be published on the committee's website.

If you have any questions or concerns, please contact the committee's secretariat on
(02) 6277 3066, or by email to sdlc.sen@aph.gov.au.

Thank you for your assistance with this matter.

Yours sincerely,

Senator the Hon Concetta Fierravanti-Wells
Chair
Senate Standing Committee for the Scrutiny of Delegated Legislation
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14 April 2021

The Hon Josh Frydenberg MP
Treasurer

Parliament House
CANBERRA ACT 2600

Via email: tsrdlos@treasury.gov.au
CC: committeescrutiny@treasury.gov.au; chris.reside@treasury.gov.au
Dear Treasurer,

Competition and Consumer (Class Exemption—Collective Bargaining) Determination 2020
[F2020L01334]

Thank you for your response of 15 March 2021 to the Senate Standing Committee for the Scrutiny
of Delegated Legislation, in relation to the above instrument.

The committee considered your response at its private meeting on 13 April 2021.
Modification of primary legislation
Parliamentary oversight

The committee notes the further advice you have provided in relation to why it is considered
necessary and appropriate for the matters prescribed by the instrument to be set out in delegated
legislation. However, the committee remains concerned that these measures which modify the
operation of primary law are intended to remain in force for ten years.

As you are aware, the committee continues to have significant scrutiny concerns relating to
instruments which modify the operation of primary legislation. You have previously undertaken to
engage with the committee to seek a resolution to its systemic scrutiny concerns about the
duration of instruments in your portfolio which provide for exemptions to or modifications from
primary legislation.

The committee seeks to consider this instrument as part of this ongoing engagement. As this
systemic issue is of deep, ongoing concern to the committee, as set out in separate
correspondence from myself and the Deputy Chair, the committee considers this meeting should
be held prior to the next parliamentary sitting week. In the meantime, the committee has resolved
to retain the disallowance notice currently in place on the instrument.

Independent merits review

The committee has concluded its consideration of this matter on the basis of your advice that a
decision by the ACCC to withdraw the benefit of a class exemption in a particular case is
reviewable by the Tribunal in accordance with subsection 102(5G) of the Act.



In the interests of transparency, | note that this correspondence will be published on the
committee's website and recorded in the Delegated Legislation Monitor.

Thank you for your assistance with this matter.

Yours sincerely,

Senator the Hon Concetta Fierravanti-Wells

Chair
Senate Standing Committee for the Scrutiny of Delegated Legislation
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The Hon Josh Frydenberg MP
Treasurer

Parliament House
CANBERRA ACT 2600

Via email: tsrdlos@treasury.gov.au
CC: committeescrutiny@treasury.gov.au
Dear Treasurer,

Competition and Consumer (Consumer Data Right) Amendment Rules (No. 3) 2020
[F2020L01688]

The Senate Standing Committee for the Scrutiny of Delegated Legislation (the committee) assesses
all disallowable legislative instruments against scrutiny principles outlined in Senate standing
order 23. The committee has identified scrutiny concerns in relation to the above instrument, and
the committee seeks your advice in relation to these matters.

Significant penalties in delegated legislation

Senate standing order 23(3)(j) requires the committee to consider whether an instrument contains
matters more appropriate for parliamentary enactment (that is, matters that should be enacted
via primary rather than delegated legislation). This includes whether an instrument imposes
significant penalties.

The instrument amends the Competition and Consumer (Consumer Data Right) Rules 2020
(principal instrument) to expand and build on the functionality of the consumer data right (CDR)
regime, in line with the recommendations of the Open Banking Review.

Iltems 49 and 69 of Schedule 1 to the instrument insert new sections 5.34 and 9.3 into the principal
instrument. These sections set requirements in relation to refraining from processing CDR
requests and keeping and maintaining records relating to CDR data disclosure. Failure to comply
with these requirements incurs a maximum civil penalty of $50,000 (equivalent to approximately
225 penalty units) for an individual and $250,000 (equivalent to approximately 1,125 penalty
units) for a body corporate.

The committee considers that significant penalties should ordinarily be included in primary, rather
than delegated legislation. This is to ensure appropriate parliamentary oversight of the scope of
the penalty. Generally, the committee's view is that delegated legislation should not contain
custodial penalties or pecuniary penalties exceeding a maximum penalty of 50 penalty units for
individuals and 250 penalty units for corporations.

Where an instrument nevertheless imposes significant penalties, the committee expects a
justification of why it is necessary and appropriate to include such penalties in delegated



legislation. In this instance, the explanatory statement to the instrument does not provide any
information as to why the penalties are necessary and appropriate.

The committee therefore requests your advice as to why it is considered necessary and
appropriate to impose significant civil penalties in delegated legislation.

Clarity of drafting

Senate standing order 23(3)(e) requires the committee to scrutinise each instrument as to
whether its drafting is defective or unclear.

Item 28 of Schedule 1 to the instrument inserts new subsection 2.4(6) into the principal
instrument. This new subsection sets out the definition of ‘disclosure document’ for the purpose
of disclosing product data in response to a product data request. This has the effect of broadening
the category of documents which may prescribe required product data. These documents include
a Product Disclosure Document within the meaning of the Corporations Act 2001, a key facts sheet
within the meaning of the National Consumer Credit Protection Act 2009, or ‘a similar document
that is required by law to be disclosed to a customer prior to entering into a contract with that
customer’.

The committee is typically concerned with instruments which are not drafted clearly to the extent
that this affects the meaning or interpretation of the instrument. Instruments and their
explanatory statements should be clear and intelligible to all persons interested in or affected by
them, not only those with particular knowledge or expertise.

In the absence of further information on the face of the instrument or in its explanatory
statement, it is unclear what ‘a similar document that is required by law to be disclosed to a
customer prior to entering into a contract with that customer’ may include. The committee is
particularly concerned in this instance, noting that failure to provide product data prescribed by
such documents incurs a maximum civil penalty of $50,000 for individuals and $250,000 for
corporations under section 2.5 of the principal instrument.

The committee would therefore appreciate your advice as to what types of ‘similar documents’
may be prescribed within the definition of a ‘disclosure document’ under subsection 2.4(6).

Conferral of discretionary powers
Availability of independent merits review

Senate standing order 23(3)(c) requires the committee to scrutinise each instrument as to whether
it makes rights, liberties, obligations or interests unduly dependent on insufficiently defined
administrative powers. This includes instruments which confer discretionary powers on a person.
In addition, Senate standing order 23(3)(i) requires the committee to consider whether an
instrument unduly excludes, limits or fails to provide for the independent review of decisions
affecting rights, obligations or interests.

Item 49 of Schedule 1 to the instrument inserts new section 5.33 into the principal instrument.
New subsection 5.33(1) provides that the Accreditation Registrar may take steps to prevent the
Register of Accredited Persons and associated database from being used to make consumer data
requests to a data holder, for a period of up to 10 days, if the Accreditation Registrar reasonably
believes it is necessary to do so in order to ensure the security, integrity and stability of the
Register or associated database.

This appears to require the Accreditation Registrar to exercise discretion in determining when it is
necessary to exercise powers under subsection 5.33(1) and what subsequent steps to take.
Subsection 5.33(2) provides that the steps taken by the Registrar may include amending the



information in the associated database relating to a data holder that is used to facilitate the
making and processing of requests. However, the committee notes it does not provide a clear
description of the full scope of the power.

The committee considers that instruments that confer discretionary powers on a person should
set out the factors which the person must consider in exercising the discretion. The explanatory
statement should also address the purpose and scope of the discretion and why it is necessary,
and explain who will be exercising the discretion, including whether they possess the appropriate
qualifications and necessary skills. The committee also expects the explanatory statement to
explain the nature and source of any relevant limitations and safeguards, including whether they
are contained in law or policy.

In this instance, while noting that subsection 5.33(2) provides an example of the types of steps
that may be taken, the instrument does not provide clear limits on the exercise of this
discretionary power. The committee’s concerns with regard to the conferral of this discretionary
power are heightened noting that exercise of the powers under subsection 5.33(1) will not be
subject to independent merits review.

In light of these matters, the committee requests your advice as to:

. whether there are any factors that the Accreditation Registrar must consider in
exercising their discretionary powers under subsection 5.33(1); and

. whether any safeguards or limitations apply to the exercise of these powers or
functions, and whether these safeguards are contained in law or policy.

Compliance with Legislation Act 2003 - incorporation

Senate standing order 23(3)(a) requires the committee to scrutinise each instrument as to
whether it is in accordance with its enabling Act and otherwise complies with all legislative
requirements. This includes the requirement in paragraph 15J(2)(c) of the Legislation Act 2003
(Legislation Act) that the explanatory statement to an instrument that incorporates a document
contains a description of that document, including the manner in which it is incorporated and how
it may be obtained. In addition, under Senate standing order 23(3)(f) the committee expects any
incorporated documents to be freely accessed and used.

In this instance, the instrument appears to incorporate ASAE 3150 and the CDR Accreditation
Guidelines. However, neither the instrument nor the explanatory statement indicates whether the
documents are incorporated, and if so the manner in which they incorporated (that is, as in force
from time to time or as in force at a particular time).

The committee therefore requests your advice as to:

. whether ASAE 3150 and the CDR Accreditation Guidelines are incorporated by reference
in the instrument, and if so;

. the manner in which the documents are incorporated (that is, as in force at a
particular time or as in force from time to time);

. if the documents are incorporated as in force from time to time, whether there is
the power in the enabling legislation or other primary legislation to incorporate
the documents in this manner.

The committee's expectation is to receive a response in time for it to consider and report on the
instrument while it is still subject to disallowance. Noting that the 15th sitting day after the
instrument was tabled in the Senate is 11 May 2021, the committee has resolved to give a notice



of a motion to disallow the instrument on that day as a precautionary measure to allow additional
time for the committee to consider information received.

Noting this, and to facilitate the committee's consideration of the matters above, the committee
would appreciate your response by 28 April 2021.

Finally, please note that, in the interests of transparency, this correspondence and your response
will be published on the committee's website.

If you have any questions or concerns, please contact the committee's secretariat on
(02) 6277 3066, or by email to sdlc.sen@aph.gov.au.

Thank you for your assistance with this matter.

Yours sincerely,

Senator the Hon Concetta Fierravanti-Wells
Chair
Senate Standing Committee for the Scrutiny of Delegated Legislation



Senate Standing Committee for the
Scrutiny of Delegated Legislation
AUSTRALIAN Parliament House, Canberra ACT 2600
SENATE 02 6277 3066 | sdlc.sen@aph.gov.au
www.aph.gov.au/senate_sdlc

14 April 2021

The Hon Josh Frydenberg MP
Treasurer

Parliament House
CANBERRA ACT 2600

Via email: tsrdlos@treasury.gov.au
CC: committeescrutiny@treasury.gov.au; chris.reside@treasury.gov.au
Dear Treasurer,

Competition and Consumer Amendment (AER Functions) Regulations 2020 [F2020L01606]

The Senate Standing Committee for the Scrutiny of Delegated Legislation (the committee) assesses
all disallowable legislative instruments against scrutiny principles outlined in Senate standing
order 23. The committee has identified scrutiny concerns in relation to the above instrument, and
the committee seeks your advice in relation to these matters.

Conferral of discretionary powers

Senate standing order 23(3)(c) requires the committee to scrutinise each instrument as to whether
it makes rights, liberties, obligations or interests unduly dependent on insufficiently defined
administrative powers. This includes where discretionary powers and functions are delegated
under the instrument.

The instrument broadens the functions of the Australian Energy Regulator (AER) as a designated
data holder under the Consumer Data Right regime to include "such functions as are necessary to
enable the AER to operate as a data holder of CDR data in accordance with the CDR provisions (as
those provisions apply as described in subsection 56AR(4) of the Competition and Consumer Act
2010)".

The explanatory statement states that the instrument makes a minor, technical amendment to the
Competition and Consumer Regulations 2010 to give effect to the AER's role as a data holder by
virtue of the Energy Designation, however, it does not specify what functions or powers are
conferred, including whether any rights and obligations may be affected by conferring additional
functions or powers on the AER.

The committee considers that explanatory statements to instruments that confer discretionary
powers should address the purpose and scope of the discretion, why it is necessary, and explain
how those powers and functions will be exercised. Further, the explanatory statement should set
out the factors which must be considered in exercising those powers and functions. The
committee also expects the explanatory statement to explain the nature and source of any
relevant limitations and safeguards, including whether they are contained in law or policy.



In light of the above, the committee requests your advice as to:

e the specific rights and obligations that are affected by the designation of the Australian
Energy Regulator to operate as a data holder of CDR data in accordance with the CDR
provisions; and

o whether any safeguards or limitations apply to the exercise of these powers or functions,
and whether these safeguards are contained in law or policy.

The committee's expectation is to receive a response in time for it to consider and report on the
instrument while it is still subject to disallowance. Noting that the 15th sitting day after the
instrument was tabled in the Senate is 11 May 2021, the committee has resolved to give a notice
of a motion to disallow the instrument on that day as a precautionary measure to allow additional
time for the committee to consider information received.

Noting this, and to facilitate the committee's consideration of the matters above, the committee
would appreciate your response by 28 April 2021.

Finally, please note that, in the interests of transparency, this correspondence and your response
will be published on the committee's website.

If you have any questions or concerns, please contact the committee's secretariat on
(02) 6277 3066, or by email to sdlc.sen@aph.gov.au.

Thank you for your assistance with this matter.

Yours sincerely,

Senator the Hon Concetta Fierravanti-Wells
Chair
Senate Standing Committee for the Scrutiny of Delegated Legislation
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14 April 2021

The Hon Josh Frydenberg MP
Treasurer

Parliament House
CANBERRA ACT 2600

Via email: tsrdlos@treasury.gov.au
CC: committeescrutiny@treasury.gov.au; chris.reside@treasury.gov.au
Dear Treasurer,

Corporations (Stay on Enforcing Certain Rights) Amendment (Corporate Insolvency Reforms)
Declaration 2020 [F2020L01682]

The Senate Standing Committee for the Scrutiny of Delegated Legislation (the committee) assesses
all disallowable legislative instruments against scrutiny principles outlined in Senate standing
order 23. The committee has identified scrutiny concerns in relation to the above instrument and
has resolved to seek your advice in relation to these matters.

Exemptions from the operation of primary legislation
Parliamentary oversight

Senate standing order 23(3)(j) requires the committee to consider whether an instrument contains
matters more appropriate for parliamentary enactment. This may include instruments which
provide continuing exemptions to primary legislation. In addition, Senate standing order 23(3)(k)
requires the committee to scrutinise each legislative instrument as to whether it complies with
any ground relating to the technical scrutiny of delegated legislation. This includes whether an
instrument limits parliamentary oversight.

The instrument amends the Corporations (Stay on Enforcing Certain Rights) Declaration 2018 (the
2018 declaration) to declare kinds of contractual and other rights that do not attract the stay on
enforcing rights merely because the company has entered restructuring under the debt
restructuring process under subsection 454N(1) of the Corporations Act 2001 (the Act). While
some of the provisions of the instrument appear to be technical, items 3 and 8 of Schedule 1
appear to provide for substantial exemptions to the operation of the Act.

Iltem 3 inserts subsection 5(3A) into the 2018 declaration, which provides that the exemptions in
the 2018 declaration that apply to other provisions of the Act now also apply to subsection
454N(1) for companies being restructured. This appears to expand the list of exemptions that now
apply to restructured companies to include many different types of financial rights.

Iltem 8 inserts subsection 6(3A) into the 2018 declaration which establishes an exemption to the
appointment of a controller of property in identified circumstances.



The committee has long been concerned with provisions in delegated legislation which modify the
operation of primary legislation, particularly where those modifications appear to substantially
depart from the original provision. The committee therefore expects the explanatory statement to
any modification instrument to comprehensively justify the nature and scope of the relevant
modifications.

The committee's longstanding view is that provisions which modify the operation of primary
legislation should cease to operate no more than three years after they commence. This is to
ensure a minimum degree of regular parliamentary oversight.

In addition, as per the committee's guidelines, the committee considers that the explanatory
statement should indicate whether there is any intention to conduct a review of the relevant
provisions to determine if they remain necessary and appropriate, including whether it is
appropriate to include the provisions in delegated legislation.

In this regard, the explanatory statement does not explain why it is necessary and appropriate for
these measures to be included in delegated as opposed to primary legislation.

In light of this, from a scrutiny perspective, the committee considers that the instrument should be
amended to specify that it ceases to operate three years after commencement. If it becomes
necessary to extend the operation of these provisions, the committee considers that this should
be done by amending the primary legislation or via a subsequent legislative instrument that is
subject to disallowance and parliamentary scrutiny.

The committee therefore requests your advice as to:

. why it is considered necessary and appropriate to use delegated legislation, rather than
primary legislation, to provide for exemptions to the operation of the Corporations Act
2001;

. whether the Corporations (Stay on Enforcing Certain Rights) Amendment (Corporate

Insolvency Reforms) Declaration 2020 [F2020L01682] can be amended to provide that
the measures cease within three years after commencement; and

. whether there is any intention to conduct a review of the relevant provisions to
determine if they remain necessary and appropriate, including whether it is appropriate
to include the provisions in delegated legislation.

As the committee continues to have significant systemic scrutiny concerns relating to instruments
which modify the operation of primary legislation, the committee welcomes your invitation to
meet with your office, the Treasury, and ASIC to discuss these concerns. As this systemic issue is of
deep, ongoing concern to the committee, as set out in separate correspondence from myself and
the Deputy Chair, the committee considers this meeting should be held prior to the next
parliamentary sitting week.

Consultation on specific instrument

Senate standing order 23(3)(d) requires the committee to scrutinise each instrument as to
whether persons likely to be affected by the instrument, including relevant experts, were
adequately consulted in relation to the specific instrument.

Section 17 of the Legislation Act 2003 (Legislation Act) requires that, prior to an instrument being
made, the rule-maker must be satisfied that appropriate consultation was undertaken.

The committee therefore expects the explanatory statement to an instrument to address
consultation that was undertaken in relation to the specific instrument. Where consultation has
previously been undertaken in relation to a broader issue, a set of legislative reforms, or enabling



legislation, and no further consultation was undertaken in relation to the specific instrument, the
committee expects that this should be identified in the explanatory statement to the instrument.
The explanatory statement should also address what consultation was previously undertaken, and
why it was considered unnecessary to undertake additional consultation in relation to the specific
instrument.

In this regard, the explanatory statement explains that no public consultation was undertaken in
relation to the instrument as it makes consequential amendments to the Corporations (Stay on
Enforcing Certain Rights) Declaration 2018 to give further effect to the new debt restructuring
process. The explanatory statement indicates that extensive public consultation was conducted in
relation to the new formal debt restructuring process, and consultation was done on the related
bill and the Corporations Amendment (Corporate Insolvency Reforms) Regulations 2020.

However, it is not clear how this consultation relates to the measures in this instrument.
Specifically, it is unclear whether the consultation that was held for the related bill and
Regulations in 2020 included notice that the exemptions to be made by this instrument were
included in the suite of reforms.

In light of this, the committee requests your advice as to whether any consultation was
undertaken in relation to the specific measures in the Corporations (Stay on Enforcing Certain
Rights) Amendment (Corporate Insolvency Reforms) Declaration 2020 [F2020L01682] or, if not,
why no consultation was undertaken.

The committee's expectation is to receive a response in time for it to consider and report on the
instrument while it is still subject to disallowance. Noting that the 15th sitting day after the
instrument was tabled in the Senate is 11 May 2021, the committee has resolved to give a notice
of a motion to disallow the instrument on that day as a precautionary measure to allow additional
time for the committee to consider information received.

Noting this, and to facilitate the committee's consideration of the matters above, the committee
would appreciate your response by 28 April 2021.

Finally, please note that, in the interests of transparency, this correspondence and your response
will be published on the committee's website.

If you have any questions or concerns, please contact the committee's secretariat on
(02) 6277 3066, or by email to sdlc.sen@aph.gov.au.

Thank you for your assistance with this matter.

Yours sincerely,

Senator the Hon Concetta Fierravanti-Wells

Chair
Senate Standing Committee for the Scrutiny of Delegated Legislation
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14 April 2021

The Hon Alan Tudge MP
Minister for Education and Youth
Parliament House

CANBERRA ACT 2600

Via email: alan.tudge.mp@aph.gov.au

CC: DLO.Tudge@dese.gov.au

Dear Minister,

Education Services for Overseas Students (TPS Levies) (Risk Rated Premium and Special Tuition
Protection Components) Instrument 2020 [F2020L01672]

The Senate Standing Committee for the Scrutiny of Delegated Legislation (the committee) assesses
all legislative instruments subject to disallowance, disapproval or affirmative resolution by the
Senate against the scrutiny principles outlined in Senate standing order 23. The committee has
identified scrutiny concerns in relation to the above instrument.

Levying of taxation in delegated legislation
Matters of interest to the Senate

Senate standing order 23(3)(j) requires the committee to consider whether an instrument contains
matters more appropriate for parliamentary enactment (that is, matters that should be enacted
via primary legislation rather than delegated legislation). This includes whether an instrument
imposes a tax or levy. In addition, Senate standing order 23(4) requires the committee to
scrutinise each instrument to determine whether the attention of the Senate should be drawn to
the instrument on the ground that it raises significant issues or otherwise gives rise to issues that
are likely to be of interest.

This instrument specifies a method for working out the amount payable by all non-exempt
Commonwealth Register of Institutions and Courses for Overseas Students (CRICOS) registered
providers for the risk rated premium and special tuition protection components of the Tuition
Protection Service (TPS) levy. The explanatory statement notes that the instrument assists the TPS
Director in exercising functions under the Education Services for Overseas Students Act 2000 by
ensuring sufficient funds are credited to the Overseas Student Tuition Fund to refund or place
students in the event of provider closures.

The committee considers that one of the most fundamental functions of the Parliament is to levy
taxation. In this regard, the committee's consistent scrutiny view is that it is for the Parliament,
rather than makers of delegated legislation, to set a rate of tax. In this instance, it does not appear
there is a cap on the face of the Act as to the amount of tax that may be imposed, which



compounds the committee's scrutiny concerns in relation to this tax due to the limited
parliamentary oversight afforded to it.

As the levying of taxation in delegated legislation is a systemic technical scrutiny matter, the
committee has resolved draw these instruments to the attention of the Senate in its Delegated
Legislation Monitor 6 of 2021. However, the committee is not seeking any further information or
advice from you in relation to this particular instrument.

In the interests of transparency, | note that this correspondence will be published on the
committee's website and recorded in the Delegated Legislation Monitor.

If you have any questions or concerns, please contact the committee's secretariat on
(02) 6277 3066, or by email to sdlc.sen@aph.gov.au.

Yours sincerely,

Senator the Hon Concetta Fierravanti-Wells
Chair
Senate Standing Committee for the Scrutiny of Delegated Legislation



Senate Standing Committee for the

Scrutiny of Delegated Legislation
AUSTRALIAN Parliament House, Canberra ACT 2600
SENATE 02 6277 3066 | sdlc.sen@aph.gov.au

www.aph.gov.au/senate_sdlc

14 April 2021

The Hon Josh Frydenberg MP
Treasurer

Parliament House
CANBERRA ACT 2600

Via email: tsrdlos@treasury.gov.au
CC: committeescrutiny@treasury.gov.au
Dear Treasurer,

Foreign Investment Reform (Protecting Australia’s National Security) Regulations 2020
[F2020L01568]

Thank you for your response of 30 March 2021 to the Senate Standing Committee for the Scrutiny
of Delegated Legislation in relation to the above instruments. The committee considered your
response at its private meeting on 13 April 2021 and has resolved to seek your further advice about
the issues outlined below.

Matters more appropriate for parliamentary enactment
Modification of primary legislation

Exemption from primary legislation

Parliamentary oversight

In relation to this matter, you advised that the committee should refer to your response to the
Scrutiny of Bills Committee of 1 December 2020 in relation to the Foreign Investment Reform
(Protecting Australia's National Security) Bill 2020 regarding the committee’s concerns about
including key definitions in delegated legislation.

You also advised that the modifications the instrument makes to the Foreign Acquisitions and
Takeovers Act 1975 (the Act) alleviate some of the potential consequences for persons of actions or
proposed actions that are taken to occur because of the operation of the Act, and that these
potential consequences may arise from actions taken or occurring without the person's knowledge.
In relation to exemptions from the operation of the Act, you advised that the ATO already gathers
the relevant information and the exemption avoids the potential burden of ‘double reporting’ for
persons taking such actions. If the range of actions changes in the future it may be necessary for the
scope of the exemption to be altered, and therefore it is necessary and appropriate for the
exemptions to be in delegated legislation.

In relation to shortening the duration of the instrument, you advised that 10 years sunsetting is
appropriate.



While noting this further information, the committee continues to have significant systemic scrutiny
concerns relating to instruments which modify the operation of primary legislation. The committee
welcomes your invitation to meet with your office, the Treasury, and ASIC to discuss these concerns.
As this systemic issue is of deep, ongoing concern to the committee, as set out in separate
correspondence from myself and the Deputy Chair, the committee considers this meeting should
be held prior to the next parliamentary sitting week.

Compliance with Legislation Act 2003 — incorporation

In relation to this matter, you advised that the Australian System of National Accounts is an annual
Australian Bureau of Statistics publication that is free to access online and provided a weblink for
access. The committee understands from this advice that the Australian System of National
Accounts is incorporated by reference in the instrument, as you have explained that it isa common
methodology used to compare current and historical GPD implicit price deflator values for
indexation.

The committee therefore requests that you amend the explanatory statement to the instrument
to include the further information on the incorporation of the Australian System of National
Accounts outlined in your letter of 30 March 2021, noting that this is a requirement of
paragraph 15J(2)(c) of the Legislation Act 2003.

The committee's expectation is to receive a response in time for it to consider and report on the
instruments while they are still subject to disallowance. Noting that the 15% sitting day after this
instruments was tabled in the Senate is 11 May 2021, the committee has resolved to give a notice
of motion to disallow the instrument on that day as a precautionary measure to allow additional
time for the committee to consider the outstanding matter in relation to incorporation of the
Australian System of National Accounts.

Noting this, and to facilitate the committee's consideration of this matter, the committee would
appreciate your response by 28 April 2021.

Finally, please note that, in the interests of transparency this correspondence and your response
will be published on the committee's website.

If you have any questions or concerns, please contact the committee's secretariat on
(02) 6277 3066, or by email to sdlc.sen@aph.gov.au.

Thank you for your assistance with this matter.

Yours sincerely,

Senator the Hon Concetta Fierravanti-Wells
Chair
Senate Standing Committee for the Scrutiny of Delegated Legislation



Senate Standing Committee for the

Scrutiny of Delegated Legislation
AUSTRALIAN Parliament House, Canberra ACT 2600
SENATE 02 6277 3066 | sdlc.sen@aph.gov.au

www.aph.gov.au/senate_sdlc

14 April 2021

The Hon Angus Taylor MP

Minister for Energy and Emissions Reduction
Parliament House

CANBERRA ACT 2600

Via email: DLOTaylor@environment.gov.au

cc: legislation@environment.gov.au

Dear Minister,

Greenhouse and Energy Minimum Standards (Registration Fees) Instrument (No. 2) 2020
[F2021L00039]

The Senate Standing Committee for the Scrutiny of Delegated Legislation (the committee) assesses
all legislative instruments subject to disallowance, disapproval or affirmative resolution by the
Senate against the scrutiny principles outlined in Senate standing order 23. The committee has
identified scrutiny concerns in relation to the above instrument.

Levying of taxation in delegated legislation
Matters of interest to the Senate

Senate standing order 23(3)(j) requires the committee to consider whether an instrument contains
matters more appropriate for parliamentary enactment (that is, matters that should be enacted
via primary legislation rather than delegated legislation). This includes whether an instrument
imposes a tax or levy. In addition, Senate standing order 23(4) requires the committee to
scrutinise each instrument to determine whether the attention of the Senate should be drawn to
the instrument on the ground that it raises significant issues or otherwise gives rise to issues that
are likely to be of interest.

The instrument is made under the Greenhouse and Energy Minimum Standards (Registration Fees)
Act 2012 and specifies the fees payable in relation to applications to register models of
Greenhouse and Energy Minimum Standards products under the Greenhouse and Energy
Minimum Standards Act 2012. Section 8(2) of the Act provides that regulations made under the
Act impose registration fees as taxes.

The explanatory statement to the instrument states these fees are set with reference to the
identified costs of registration staff and the registration system, as well as costs incurred in the
inspection and monitoring program, such as purchasing and testing equipment.

The committee considers that one of the most fundamental functions of the Parliament is to levy
taxation. In this regard, the committee's consistent scrutiny view is that it is for the Parliament,
rather than makers of delegated legislation, to set a rate of tax. In this instance, it does not appear
there is a cap on the face of the Act as to the amount of tax that may be imposed, which



compounds the committee's scrutiny concerns in relation to this tax due to the limited
parliamentary oversight afforded to it.

As the levying of taxation in delegated legislation is a systemic technical scrutiny matter, the
committee has resolved draw these instruments to the attention of the Senate in its Delegated
Legislation Monitor 6 of 2021. However, the committee is not seeking any further information or
advice from you in relation to this particular instrument.

In the interests of transparency, | note that this correspondence will be published on the
committee's website and recorded in the Delegated Legislation Monitor.

If you have any questions or concerns, please contact the committee's secretariat on
(02) 6277 3066, or by email to sdlc.sen@aph.gov.au.

Yours sincerely,

Senator the Hon Concetta Fierravanti-Wells
Chair
Senate Standing Committee for the Scrutiny of Delegated Legislation



Senate Standing Committee for the

Scrutiny of Delegated Legislation
AUSTRALIAN Parliament House, Canberra ACT 2600
SENATE 02 6277 3066 | sdlc.sen@aph.gov.au
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14 April 2021

The Hon Nola Marino MP

Assistant Minister for Regional Development and Territories
Parliament House

CANBERRA ACT 2600

Via email: minister.marino@infrastructure.gov.au

CC: rob.terrill@infrastructure.gov.au

Dear Assistant Minister,

Norfolk Island Employment Rules 2020 [F2020L01536]

Thank you for your response of 30 March 2021 to the Senate Standing Committee for the Scrutiny
of Delegated Legislation in relation to the above instruments. The committee considered your
response at its private meeting on 13 April 2021 and has resolved to seek your further advice about
the issues outlined below.

Privacy

The committee appreciates your advice that the Privacy Act 1988 (the Act) and the Australian
Privacy Principles (the Principles) do apply to some Norfolk Island employers, in the same way the
Act and the Principles apply to employers in the rest of Australia, depending of type and size of
business, and annual turnover.

You have advised that for Norfolk Island businesses which are subject to the Act, personal
information relating to someone’s current or former employment is safeguarded by the Act and the
Principles, when it is used for a purpose which is not directly related to their employment. If a
business is not covered by the Act or the Principles, you have advised the Fair Work Ombudsman
recommends the Principles be applied, but the committee understands this is not enforceable.

The explanatory statement for this instrument currently provides that ‘employee records such as
the ones referred to above are generally not covered by the Privacy Act 1988 and are exempt from
the Australian Privacy Principles’.

However, based on your advice, the committee understands that the safeguards in the Act and
Principles may apply to the information handled under section 10 of the Employment Rules, if the
employer is covered by the Act and the Principles.

The committee therefore requests that the explanatory statement to the instrument be amended
to include this further information, clarifying the circumstances when the Privacy Act and the
Principles will apply to personal information collected and used under the Employment Rules, as
outlined in your letter of 30 March 2021.



The committee's expectation is to receive a response in time for it to consider and report on the
instrument while it is still subject to disallowance. The committee therefore gave notice of a motion
to disallow the instrument on 17 March 2021 as a precautionary measure to allow additional time
for the committee to consider information received.

Noting this, and to facilitate the committee's consideration of the matters above, the committee
would appreciate your response by 28 April 2021.

Finally, please note that, in the interests of transparency this correspondence and your response
will be published on the committee's website.

If you have any questions or concerns, please contact the committee's secretariat on
(02) 6277 3066, or by email to sdlc.sen@aph.gov.au.

Thank you for your assistance with this matter.

Yours sincerely,

Senator the Hon Concetta Fierravanti-Wells
Chair
Senate Standing Committee for the Scrutiny of Delegated Legislation



Senate Standing Committee for the

Scrutiny of Delegated Legislation
AUSTRALIAN Parliament House, Canberra ACT 2600
SENATE 02 6277 3066 | sdlc.sen@aph.gov.au
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14 April 2021

The Hon Michael McCormack MP

Deputy Prime Minister

Minister for Infrastructure, Transport and Regional Development
Parliament House

CANBERRA ACT 2600

Via email: dlo.mccormack@infrastructure.gov.au

CC: government.relations@casa.gov.au

Dear Minister,

Part 138 (Aerial Work Operations) Manual of Standards 2020 [F2020L01402]

Thank you for your response of 14 March 2021 to the Senate Standing Committee for the Scrutiny
of Delegated Legislation, in relation to the above instrument.

The committee considered your response at its private meeting on Tuesday 13 April 2021. Based
on your advice regarding the purpose of the sections in the instrument marked as ‘RESERVED’ as
possible sections identified for additional information to be inserted following a post-
implementation review of the standards, the committee has concluded its examination of the
instrument.

The committee welcomes your undertaking to amend the explanatory statement to include this
further information. This undertaking has been listed in Appendix D of Delegated Legislation
Monitor 6 of 2021.

In light of this, the committee has resolved to withdraw the disallowance notice in place on the
instrument in the sitting week commencing on 11 May 2021.

In the interests of transparency, | note that this correspondence will be published on the
committee's website and recorded in the Delegated Legislation Monitor.

Thank you for your assistance with this matter.

Yours sincerely,

Senator the Hon Concetta Fierravanti-Wells
Chair
Senate Standing Committee for the Scrutiny of Delegated Legislation



Senate Standing Committee for the

Scrutiny of Delegated Legislation
AUSTRALIAN Parliament House, Canberra ACT 2600
SENATE 02 6277 3066 | sdlc.sen@aph.gov.au

www.aph.gov.au/senate_sdlc

14 April 2021

The Hon Paul Fletcher MP

Minister for Communications, Urban Infrastructure, Cities and the Arts
Parliament House

CANBERRA ACT 2600

Via email: dlo@communications.gov.au

Dear Minister,

Radiocommunications (Receiver Licence Tax) Amendment Determination 2021 (No. 1)
[F2021L00086]

Radiocommunications (Transmitter Licence Tax) Amendment Determination 2021 (No.1)
[F2021L00088]

The Senate Standing Committee for the Scrutiny of Delegated Legislation (the committee) assesses
all legislative instruments subject to disallowance, disapproval or affirmative resolution by the
Senate against the scrutiny principles outlined in Senate standing order 23. The committee has
identified scrutiny concerns in relation to the above instrument.

Levying of taxation in delegated legislation
Matters of interest to the Senate

Senate standing order 23(3)(j) requires the committee to consider whether an instrument contains
matters more appropriate for parliamentary enactment (that is, matters that should be enacted
via primary legislation rather than delegated legislation). This includes whether an instrument
imposes a tax or levy. In addition, Senate standing order 23(4) requires the committee to
scrutinise each instrument to determine whether the attention of the Senate should be drawn to
the instrument on the ground that it raises significant issues or otherwise gives rise to issues that
are likely to be of interest.

These instruments are made under the Radiocommunications (Receiver Licence Tax) Act 1983 and
the Radiocommunications (Transmitter Licence Tax) Act 1983 and specify the receiver and
transmitter license tax rates. The explanatory statements to both instruments note that these
instruments decrease the rate of tax payable, based on the decrease in the consumer price index
(CPI) over the year to 30 June 2020.

The committee considers that one of the most fundamental functions of the Parliament is to levy
taxation. In this regard, the committee's consistent scrutiny view is that it is for the Parliament,
rather than makers of delegated legislation, to set a rate of tax. In this instance, it does not appear
there is a cap on the face of either Act as to the amount of tax that may be imposed which
compounds the committee's scrutiny concerns in relation to this tax due to the limited
parliamentary oversight afforded to it.



As the levying of taxation in delegated legislation is a systemic technical scrutiny matter, the
committee has resolved draw these instruments to the attention of the Senate in its Delegated
Legislation Monitor 6 of 2021. However, the committee is not seeking any further information or
advice from you in relation to these particular instruments.

In the interests of transparency, | note that this correspondence will be published on the
committee's website and recorded in the Delegated Legislation Monitor.

If you have any questions or concerns, please contact the committee's secretariat on
(02) 6277 3066, or by email to sdlc.sen@aph.gov.au.

Yours sincerely,

Senator the Hon Concetta Fierravanti-Wells
Chair
Senate Standing Committee for the Scrutiny of Delegated Legislation



Senate Standing Committee for the

Scrutiny of Delegated Legislation
AUSTRALIAN Parliament House, Canberra ACT 2600
SENATE 02 6277 3066 | sdlc.sen@aph.gov.au
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14 April 2021

The Hon Josh Frydenberg MP
Treasurer

Parliament House
CANBERRA ACT 2600

Via email: tsrdlos@treasury.gov.au
CC: committeescrutiny@treasury.gov.au; chris.reside@treasury.gov.au
Dear Treasurer,

Takeovers Panel Procedural Rules 2020 [F2021L00131]

The Senate Standing Committee for the Scrutiny of Delegated Legislation (the committee) assesses
all disallowable legislative instruments against scrutiny principles outlined in Senate standing
order 23. The committee has identified scrutiny concerns in relation to the above instrument, and
the committee seeks your advice in relation to these matters.

Adequacy of explanatory materials

Senate standing order 23(3)(g) requires the committee to scrutinise each instrument as to
whether the accompanying explanatory material provides sufficient information to gain a clear
understanding of the instrument.

The instrument provides the procedural rules to be followed by the Takeovers Panel in
proceedings.

In the committee's view, the explanatory statement to the instrument is too general and brief to
sufficiently explain the operation of the instrument. The lack of detail in the clause-by-clause
analysis makes it particularly difficult for the committee to undertake its routine scrutiny of the
instrument and has heightened the scrutiny concerns identified by the committee below. In
addition, the statement of compatibility with human rights fails to identify that any rights may be
engaged under the instrument, which, in the committee's view, is not an accurate representation
of the instrument's measures which may impact on or limit common law rights in relation to trials.

The committee generally expects explanatory statements to fully explain the purpose and
operation of each section of the relevant instrument. This accords with the requirements of
paragraph 15J(2)(b) of the Legislation Act 2003, as well as the more general expectation that an
explanatory statement will be sufficiently comprehensive as to assist with the interpretation of the
law.

The committee would therefore appreciate your advice as to whether the explanatory
statement to the instrument could be amended to include further information as to the purpose
and operation of each section of the instrument, including the specific information identified in
relevant sections of this correspondence.



Clarity of drafting
Scope of administrative powers

Senate standing order 23(3)(e) requires the committee to scrutinise each instrument as to
whether its drafting is defective or unclear. In addition, Senate standing order 23(3)(c) requires the
committee to scrutinise each instrument as to whether it makes rights, liberties, obligations or
interests unduly dependent on insufficiently defined administrative powers. This includes where
instruments confer discretionary powers or functions on a person.

Subsection 7(4)

Subsection 7(4) of the instrument provides that a party must comply with any direction of the
Panel and where necessary, cooperate with other parties in good faith for the purposes of
complying with any direction. However, there is no guidance on the face of the instrument nor in
the explanatory statement as to what may constitute cooperating with other parties in good faith,
nor what the consequences may be for failing to do so or who has the discretion to determine
whether parties have acted in good faith.

Subsection 10(3)

Subsection 10(3) of the instrument provides that an application under section 657C of the
Corporations Act 2001 for a declaration of unacceptable circumstances or an order must be
provided by the applicant to the Australian Securities and Investments Commission (ASIC) and,
using the applicant's reasonable endeavours, any person identified in the application as an
interested person. However, there is no guidance on the face of the instrument nor in the
explanatory statement as to what may constitute reasonable endeavours, nor what the
consequences may be for failing to do so or who has the discretion to determine whether parties
have made reasonable endeavours.

The committee is typically concerned with instruments which are not drafted clearly to the extent
that this affects the meaning or interpretation of the instrument. Instruments and their
explanatory statements should be clear and intelligible to all persons interested in or affected by
them, not only those with particular knowledge or expertise. Key terms should be clearly defined
to remove any potential confusion or misunderstanding.

The committee would therefore appreciate your advice as to:

. what may constitute cooperating with other parties in good faith, the consequences for
failing to do so, and who is empowered to determine whether parties have acted in
good faith under subsection 7(4);

. whether subsection 7(4) of the instrument can be redrafted to provide greater clarity as
to its operation, purpose and meaning (or, at a minimum, further clarifying detail can
be set out in the explanatory statement);

. what may constitute reasonable endeavours, the consequences for failing to do so, and
who is empowered to determine whether parties have made reasonable endeavours
under subsection 10(3); and

. whether subsection 10(3) of the instrument can be redrafted to provide greater clarity
as to its operation, purpose and meaning (or, at a minimum, further clarifying detail can
be set out in the explanatory statement).



Personal rights and liberties—procedural fairness (section 11)

Senate standing order 23(3)(h) requires the committee to scrutinise each legislative instrument as
to whether it trespasses unduly on personal rights and liberties, including whether the instrument
abrogates procedural fairness.

Subsection 11(1) of the instrument provides that a person may request the Panel to withhold
information from a party for confidentiality or other reasons. Paragraph 11(1)(c) provides that the
person making the request should include all of the information necessary for the Panel to
consider any adverse effect to the person in providing the information to it.

The common law right to procedural fairness is underpinned by the fair hearing rule and the rule
against bias. The fair hearing rule requires a person who may be adversely affected by a decision
to be given an adequate opportunity to put their case before the decision is made.

The committee is concerned that section 11 of the instrument may limit procedural fairness for
parties to the proceedings. As drafted, while certain information should be provided to the Panel,
there does not appear to be any criteria as to what would constitute an acceptable reason for an
application under section 11 to be granted. It is therefore unclear whether the Panel is required to
consider any matters raised in relation to procedural fairness by the party making the application
when deciding whether information will be withheld.

Further, the instrument does not provide for the party seeking to withhold information to include
everything necessary for the Panel to consider any adverse effect of withholding the information
on the party from which the information is being withheld. In this regard, it appears that
procedural fairness considerations would only be considered for the party making the application
to withhold information and not any parties affected by such withholding. The instrument also
fails to specify whether the party from whom information is withheld will have an opportunity to
present their case as to why such information should be disclosed to them. It is also unclear from
the provisions whether parties from whom information is being withheld would be aware that the
withholding has occurred.

Where an instrument limits or denies the right to procedural fairness, the committee expects the
explanatory statement to provide a comprehensive justification for the relevant exclusion or
limitation. The committee notes that the explanatory statement does not provide any further
clarification or explanation of these provisions, which prevents the committee from properly
scrutinising their effect.

In light of the above, the committee would appreciate your advice as to:

. whether the Panel is required to consider whether withholding information will
abrogate the rights of any party to procedural fairness in making a decision to withhold
such information;

. whether a party from whom information is withheld will have an opportunity to
present their case against the decision of the Panel to withhold information; and

. whether subsection 11(1) of the instrument and the relevant sections of the
explanatory statement can be redrafted to provide greater clarity as to the section's
operation, purpose and meaning.



Personal rights and liberties—legal professional privilege

Senate standing order 23(3)(h) requires the committee to scrutinise each legislative instrument as
to whether it trespasses unduly on personal rights and liberties, including whether the instrument
abrogates the right to legal professional privilege.

Subsection 11(2) provides that a party wishing to claim legal professional privilege over advice
given in a document and who wishes to withhold the document or part of it should identify the
holder of the privilege, the circumstances in which the advice was given, and the subject matter or
guestions to which the advice was directed.

The implication of subsection 11(2) appears to be that legal professional privilege only applies
when an application has been made and granted. The instrument does not set out the
circumstances in which a decision would be made to either grant or deny such an application for
legal professional privilege including the factors that would be taken into account by the decision
maker, nor who would make this decision.

The committee's view is that legal professional privilege is an important common law right which
should only be abrogated in exceptional circumstances. As such, a sound justification should be
provided for any provision that seeks to limit this fundamental right. The committee notes that no
such justification is provided in the explanatory statement.

In light of the above, the committee requests your advice as to:

. why it is considered necessary and appropriate for subsection 11(2) of the instrument
to limit legal professional privilege;

. what factors will be considered by the Panel in deciding whether to grant an application
for legal professional privilege; and

. whether subsection 11(2) of the instrument and the relevant sections of the
explanatory statement can be redrafted to provide greater clarity as to the section's
operation, purpose and meaning.

Scope of administrative power—insufficiently defined power (section 15)

Senate standing order 23(3)(c) requires the committee to scrutinise each instrument as to whether
it makes rights, liberties, obligations or interests unduly dependent on insufficiently defined
administrative powers. This includes where instruments confer discretionary powers or functions
which are insufficiently defined.

Section 15 provides that an applicant may only withdraw its application with the consent of the
Panel.

The committee considers that instruments that confer discretionary powers on a person or body
should set out the factors which must be considered in exercising the discretion. The explanatory
statement should also address the purpose and scope of the discretion and why it is necessary.
The committee also expects the explanatory statement to explain the nature and source of any
relevant limitations and safeguards, including whether they are contained in law or policy.

The explanatory statement does not address why it is necessary for a party to obtain consent from
the Panel to withdraw an application that they themselves have made. In addition, neither the
instrument nor the explanatory statement explains what factors will be considered by the Panel
when deciding to consent to the withdrawal of an application. The lack of explanation in the



explanatory statement prevents the committee from properly scrutinising the purpose, scope and
effect of section 15.

In light of the above, the committee would appreciate your advice as to:

. why it is considered necessary and appropriate for section 15 of the instrument to
require the Panel to consent to a request from the applicant to withdraw their
application;

. what factors may be considered by the Panel in determining whether to consent to an

application made under section 15; and

. whether section 15 of the instrument and the relevant sections of the explanatory
statement can be redrafted to provide greater clarity as to the section's operation,
purpose and meaning.

Scope of administrative power—insufficiently defined power (section 16)

Senate standing order 23(3)(c) requires the committee to scrutinise each instrument as to whether
it makes rights, liberties, obligations or interests unduly dependent on insufficiently defined
administrative powers. This includes where instruments confer discretionary powers or functions
which are insufficiently defined.

Subsection 16(1) of the instrument provides that a party may apply to the Panel to become a party
to proceedings, with the exception of ASIC who does not need to apply. Subsection 16(5) provides
that the Panel may withdraw its acceptance for a party to become party to proceedings if, in the
Panel's opinion, the person is not or no longer an interested party, is not a proper or necessary
party to the proceedings, or it is otherwise appropriate to do so.

The committee considers that instruments that confer discretionary powers on a person or body
should set out the factors which must be considered in exercising the discretion. The explanatory
statement should also address the purpose and scope of the discretion and why it is necessary.
The committee also expects the explanatory statement to explain the nature and source of any
relevant limitations and safeguards, including whether they are contained in law or policy.

Neither the instrument nor the explanatory statement explains what factors will be considered by
the Panel when deciding to accept a person as party to proceedings. The lack of explanation in the
explanatory statement prevents the committee from properly scrutinising the purpose, scope, and
effect of section 16.

In light of the above, the committee would appreciate your advice as to:

. what factors may be considered by the Panel in determining whether to consent to an
application made under section 16 by a person to become party to proceedings; and

. whether section 16 of the instrument and the relevant sections of the explanatory
statement can be redrafted to provide greater clarity as to the section's operation,
purpose and meaning.

Privacy

Senate standing order 23(3)(h) requires the committee to scrutinise each legislative instrument as
to whether it trespasses unduly on personal rights and liberties, including the right to privacy.



Section 18 of the instrument sets out confidentiality requirements which provide that parties must
not disclose specified confidential information except as permitted under the instrument, or
within the proceedings as permitted under the instrument, or as required by law or the rules of a
securities exchange. Subsection 18(5) provides that the confidentiality requirements of section 18
do not apply to ASIC.

The committee's view is that provisions which enable the collection, use or disclosure of personal
information may trespass on an individual's right to privacy, and should generally be included in
primary legislation, rather than delegated legislation. Where an instrument nevertheless contains
such provisions, the committee expects that the explanatory statement should explain the nature
and scope of the provisions. The explanatory statement should also address the nature and extent
of the information that may be disclosed and the persons or entities to whom disclosure is
permitted. The committee also expects the explanatory statement to justify why the provisions
are necessary and appropriate, and what safeguards are in place to protect this personal
information, and whether these safeguards are in law or policy. Explanatory statements should
also indicate whether the safeguards in the Privacy Act 1988 apply.

In this regard, the explanatory statement does not explain why it is necessary for ASIC to be
excluded from the confidentiality requirements in section 18, and what limitations or safeguards
apply in relation to ASIC's use, collection and disclose of confidential information.

In light of the above, we would appreciate your advice as to:

e the nature, scope and extent of personal information that may be collected, used or
disclosed by ASIC under the instrument;

e who, or which entities, can this information be disclosed to; and

e whether any statutory safeguards apply to protect this personal information, including
whether the Privacy Act 1988 applies.

Freedom of expression
Clarity of drafting

Senate standing order 23(3)(h) requires the committee to scrutinise each legislative instrument as
to whether it trespasses unduly on personal rights and liberties. This may include where
instruments prevent freedom of expression. In addition, Senate standing order 23(3)(e) requires
the committee to scrutinise each instrument as to whether its drafting is defective or unclear.

Subsection 19(1) provides that parties must not directly or indirectly cause, participate in or assist
the canvassing in any media of any issue that is before, or is likely to be before the Panel in
proceeding, within certain circumstances. Subsection 19(5) provides that this requirement does
not apply to ASIC.

It appears that subsection 19(1) may have the effect of limiting the freedom of expression of
parties to the proceedings, by preventing them from causing issues that are before the Panel from
being discussed in the media. It is unclear why ASIC is however not similarly restricted. The
explanatory statement does not justify why it is necessary and appropriate for this limitation to be
placed on all parties but not ASIC, nor does it identify who may decide whether a party has
breached section 19. In addition, neither the instrument not the explanatory statement provides
guidance on what may constitute 'indirectly' causing, participating or assisting the canvassing of
such issues in the media, nor what the penalties or consequences may be for failing to meet the
requirements in section 19.



In light of the above, we would appreciate your advice as to:

. why it is considered necessary and appropriate for section 19 to provide that parties to
proceedings, with the exception of ASIC, must not directly or indirectly cause,
participate in or assist the canvassing in any media of any issue that is before, or is likely
to be before the panel in proceeding, within certain circumstances;

. what may constitute 'indirectly' causing, participating or assisting the canvassing of
such issues in the media; and

. what the penalties or consequences may be for failing to meet the requirements in
section 19.

Personal rights and liberties—procedural fairness (section 20)

Senate standing order 23(3)(h) requires the committee to scrutinise each legislative instrument as
to whether it trespasses unduly on personal rights and liberties, including whether the instrument
abrogates procedural fairness.

Subsection 20(1) provides that parties can make preliminary submissions to the Panel about
whether the Panel should conduct proceedings in relation to an application, but parties cannot
make rebuttal submissions to preliminary submissions unless so approved by the Panel.
Subsection 20(2) provides that an applicant must not make preliminary submissions, and
subsection 20(3) provides that the Panel may accept preliminary submissions from persons not
party to the proceedings.

The common law right to procedural fairness is underpinned by the fair hearing rule and the rule
against bias. The fair hearing rule requires a person who may be adversely affected by a decision
to be given an adequate opportunity to put their case before the decision is made.

The committee is concerned that section 20 of the instrument may limit procedural fairness for
parties to the proceedings. It is unclear why rebuttals to preliminary submissions are not
permitted, and it is also unclear why the applicant cannot make preliminary submissions. It is
particularly concerning to the committee that subsection 20(3) provides that the Panel may accept
preliminary submissions from any person who is not party to the proceedings, without specifying
the factors or grounds upon which the Panel will decide whether to accept such a submission.
Section 20 does not appear to require the Panel to consider whether the person is connected to
the proceedings on foot.

Where an instrument limits or denies the right to procedural fairness, the committee expects the
explanatory statement to provide a comprehensive justification for the relevant exclusion or
limitation. The committee notes that the explanatory statement does provide any further
clarification or explanation of these provisions, which prevents the committee from properly
scrutinising their effect. In addition, the explanatory statement fails to justify why any person or
party to the proceedings except the applicant can make preliminary submissions.

In light of the above, the committee would appreciate your advice as to:

. whether the Panel is required to consider the rights of any party to procedural fairness
in making a decision under section 20;

. why it is considered necessary and appropriate for subsection 20(3) to provide that any
person not party to the proceedings may make preliminary submissions with Panel



approval, noting that the parties have no opportunity to rebut these submissions as per
subsection 20(1); and

. whether section 20 of the instrument and the relevant sections of the explanatory
statement can be redrafted to provide greater clarity as to the section's operation,
purpose and meaning.

The committee's expectation is to receive a response in time for it to consider and report on the
instrument while it is still subject to disallowance. If the committee has not concluded its
consideration of an instrument before the expiry of the 15th sitting day after the instrument has
been tabled in the Senate, the committee may give notice of a motion to disallow the instrument
as a precautionary measure to allow additional time for the committee to consider information
received.

Noting this, and to facilitate the committee's consideration of the matters above, the committee
would appreciate your response by 28 April 2021.

Finally, please note that, in the interests of transparency, this correspondence and your response
will be published on the committee's website.

If you have any questions or concerns, please contact the committee's secretariat on
(02) 6277 3066, or by email to sdlc.sen@aph.gov.au.

Thank you for your assistance with this matter.

Yours sincerely,

Senator the Hon Concetta Fierravanti-Wells
Chair
Senate Standing Committee for the Scrutiny of Delegated Legislation
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14 April 2021

The Hon Josh Frydenberg MP
Treasurer

Parliament House
CANBERRA ACT 2600

Via email: tsrdlos@treasury.gov.au
CC: committeescrutiny@treasury.gov.au; chris.reside@treasury.gov.au
Dear Treasurer,

Tax Agent Services (Specified BAS Services No. 2) Instrument 2020 [F2020L01406]

Thank you for your response of 15 March 2021 to the Senate Standing Committee for the Scrutiny
of Delegated Legislation in relation to the above instrument. The committee considered your
response at its private meeting on 13 April 2021 and has resolved to seek your further advice about
the issues outlined below.

Compliance with authorising legislation
Modification of primary legislation
Parliamentary oversight

The committee requested your advice as to how subsection 90-10(1A) of the Tax Agent Services Act
2009 (the Act) enables the definition of a BAS service to be extended to services related to the
superannuation guarantee charge. You advised that the Tax Agent Services (Specified BAS Services)
Instrument 2016 did not extend the scope of services provided by BAS agents to services related to
the superannuation guarantee charge. You further advised that the Tax Agent Services (Specified
BAS Services No. 2) Instrument 2020 (the instrument) was therefore introduced to allow BAS agents
to lawfully provide services such as those related to the superannuation guarantee charge extending
beyond the legislative definition of BAS provisions which the Tax Practitioners Board considers
appropriate for BAS agents.

You also advised that it is appropriate for the measures in the instrument to be in delegated
legislation as to insert them into the Act would insert provisions which apply to a relatively small
group of persons into an already complicated legislative framework. You further advised that the
10-year sunsetting period is appropriate to prevent business uncertainty and shorter sunsetting
would give rise to significant commercial risks and costs.

However, the committee's view remains that the measures in the instrument are not so complicated
that it would be inappropriate to insert them into the Act, and that any potential uncertainty can be
alleviated by including these measures in the primary legislation.

The instrument appears to be a substantial extension of the provisions of the Act and appears to be
intended to remain in force for at least 10 years. The committee therefore reiterates its concerns
that the instrument, which modifies the operation of primary legislation, is intended to remain in
force until it sunsets. The committee's longstanding view is that provisions which modify the



operation of primary legislation should cease to operate no more than three years after they
commence, to ensure a minimum degree of parliamentary oversight.

The committee's scrutiny concerns in this regard are underscored by the fact that it remains unclear
to the committee whether subsection 90-10(1A) of the Act provides the legislative authority for the
meaning of BAS services to be extended to include services beyond services dealing with business
activity statements (such as services relating to superannuation), by legislative instrument.

The committee notes in particular your advice that the instrument is extending the legislative
definition of BAS services to include services relating to the superannuation guarantee charge. It is
unclear to the committee based on your advice whether to do so is within the scope of the enabling
Act.

Subsection 90-10(1A), when read in its legislative context, appears to require the extension of
services provided by BAS agents to relate to business activity statements, as all the services referred
to in subsection 90-10(1) as BAS services relate to BAS provisions. This is relevant context for the
scope of power to specify another service as a BAS service by legislative instrument made under
subsection 90-10(1A). In the absence of any information to the contrary it therefore appears to the
committee that the instrument may be beyond the scope of its enabling provision.

The committee would therefore appreciate your further advice as to how subsection 90-10(1A) of
the Tax Agent Services Act 2009 authorises delegated legislation to extend BAS services to those
relating to the superannuation guarantee charge, noting that subsection 90-10(1) appears to limit
such delegated legislation to specifying services that relate to business activity statements.

The committee's expectation is to receive a response in time for it to consider and report on the
instrument while it is still subject to disallowance. The committee therefore gave notice of a motion
to disallow the instrument on 15 February 2021 as a precautionary measure to allow additional time
for the committee to consider information received.

Noting this, and to facilitate the committee's consideration of the matters above, the committee
would appreciate your response by 28 April 2021.

Finally, please note that, in the interests of transparency this correspondence and your response
will be published on the committee's website.

If you have any questions or concerns, please contact the committee's secretariat on
(02) 6277 3066, or by email to sdlc.sen@aph.gov.au.

Thank you for your assistance with this matter.

Yours sincerely,

Senator the Hon Concetta Fierravanti-Wells
Chair
Senate Standing Committee for the Scrutiny of Delegated Legislation
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14 April 2021

The Hon Paul Fletcher MP

Minister for Communications, Urban Infrastructure, Cities and the Arts
Parliament House

CANBERRA ACT 2600

Via email: dlo@communications.gov.au

Dear Minister,

Telecommunications (Fibre-ready Facilities — Exempt Real Estate Development Projects)
Instrument 2021 [F2021L00105]

The Senate Standing Committee for the Scrutiny of Delegated Legislation (the committee) assesses
all disallowable legislative instruments against scrutiny principles outlined in Senate standing
order 23. The committee has identified scrutiny concerns in relation to the above instrument, and
the committee seeks your advice in relation to these matters.

Exemption from the operation of primary legislation
Parliamentary oversight

Senate standing order 23(3)(j) requires the committee to consider whether an instrument contains
matters more appropriate for parliamentary enactment. This may include instruments which
provide continuing exemptions to primary legislation. In addition, Senate standing order 23(3)(k)
requires the committee to scrutinise each legislative instrument as to whether it complies with
any other ground relating to the technical scrutiny of delegated legislation. This includes whether
an instrument limits parliamentary oversight.

The instrument exempts certain real estate development projects from the requirements in
Part 20A of the Telecommunications Act 1997 (the Act) to install fibre-ready pit and pipe. The
exemption applies to real estate developments which satisfy certain conditions and are located
outside a National Broadband Network (NBN) fixed line rollout region. The instrument will sunset
in 2031.

The committee generally prefers that exemptions from primary legislation by delegated legislation
do not continue in force for such time as to operate as a de facto amendment to the principal Act.
In this regard, the committee notes that the standard ten-year sunsetting applies to the
instrument. However, the previous iteration of this instrument, the Telecommunications (Fibre-
ready Facilities— Exempt Real Estate Development Projects) Instrument 2016 [F2016L01871], had
a four-year repeal provision. As the measures in this instrument replicate the previous instrument,
it is unclear to the committee why this instrument does not also repeal in four years, given the
substantive measures are the same.



The committee notes that the explanatory statement explains the exemption from the
requirement to lay pit and pipe is needed for these developments as it can be very costly and pit
and pipe facilities are unlikely to be required for the foreseeable future, or perhaps may never be
required for these types of developments. In light of this, the committee considers that these
measures appear to be intended to remain in force for a significant amount of time and would
therefore be more appropriate for primary legislation.

The committee's longstanding view is that provisions which exempt persons or entities from the
operation of primary legislation should cease to operate no more than three years after they
commence. This is to ensure a minimum degree of regular parliamentary oversight.

In addition, as per the committee's guidelines, the committee considers that the explanatory
statement should indicate whether there is any intention to conduct a review of the relevant
provisions to determine if they remain necessary and appropriate, including whether it is
appropriate to include the provisions in delegated legislation. The committee notes that no such
information is provided in the explanatory statement.

In light of this, from a scrutiny perspective, the committee considers that the instrument should be
amended to specify that it ceases to operate three years after commencement. If it becomes
necessary to extend the operation of these provisions, the committee considers that this should
be done by amending the primary legislation or via a subsequent legislative instrument that is
subject to disallowance and parliamentary scrutiny.

The committee therefore requests your advice as to:

. why it is considered necessary and appropriate to use delegated legislation, rather than
primary legislation, to exempt certain real estate developments from the requirements
in Part 20A of the Telecommunications Act 1997;

. whether the instrument can be amended to provide that the measures cease within
three years after commencement; and

. whether there is any intention to conduct a review of the relevant provisions to
determine if they remain necessary and appropriate, including whether it is appropriate
to include the provisions in delegated legislation.

The committee's expectation is to receive a response in time for it to consider and report on the
instrument while it is still subject to disallowance. If the committee has not concluded its
consideration of an instrument before the expiry of the 15th sitting day after the instrument has
been tabled in the Senate, the committee may give notice of a motion to disallow the instrument
as a precautionary measure to allow additional time for the committee to consider information
received.

Noting this, and to facilitate the committee's consideration of the matters above, the committee
would appreciate your response by 28 April 2021.

Finally, please note that, in the interests of transparency, this correspondence and your response
will be published on the committee's website.



If you have any questions or concerns, please contact the committee's secretariat on
(02) 6277 3066, or by email to sdlc.sen@aph.gov.au.

Thank you for your assistance with this matter.

Yours sincerely,

Senator the Hon Concetta Fierravanti-Wells

Chair
Senate Standing Committee for the Scrutiny of Delegated Legislation
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15 April 2021

The Hon Justice William Alstergren

Chief Justice, Family Court of Australia

Chief Judge, Federal Circuit Court of Australia
GPO Box 9991

MELBOURNE VIC 3001

Via email:  Associate.ChiefJudgeAlstergren@federalcircuitcourt.gov.au

CC: Senator the Hon Michaelia Cash, Attorney-General
attorney@ag.gov.au; DLO@ag.gov.au

Dear Chief Justice,

Family Law Amendment (Notice of Child Abuse, Family Violence or Risk) Rules 2020
[F2020L01361]

Federal Circuit Court Amendment (Notice of Child Abuse, Family Violence or Risk) Rules 2020
[F2020L01362]

Thank you for your letter of 15 March 2021 in relation to the above rules. The committee
considered your letter at its private meeting on 13 April 2021.

The committee thanks you for your advice that the Family Court and the Federal Circuit Court
(the Courts) consider that statements of compatibility with human rights are not required for
rules of court and that this approach is in line with the advice provided by the Office of
Parliamentary Counsel in relation to the operation of section 9 of the Human Rights
(Parliamentary Scrutiny) Act 2011 (the Human Rights Scrutiny Act).

Your letter refers to the advice that because the enabling provisions for the rules of court in
section 123 of the Family Law Act 1975 and section 81 of the Federal Circuit Court of Australia
Act 1999 (the enabling provisions) only provide that the Legislation Act 2003 (the Legislation
Act) applies in relation to rules of court as if a reference to a legislative instrument were a
reference to rules of court, they do not have the effect of translating a reference to a
legislative instrument in legislation other than the Legislation Act into a reference to rules of
court.

While accepting that the provisions may appear to have this effect, the committee’s view is
that it is arguable that the enabling provisions, when read with relevant provisions of the
Legislation Act and section 9 of the Human Rights Scrutiny Act, do have the effect of applying
the requirement for a statement of compatibility to rules of court.



While it is correct to say that the enabling provisions do not have the effect of translating the
reference to “legislative instruments” in section 9 of the Human Rights Scrutiny Act to a
reference to “rules of court” arguably this does not mean that there is no requirement for a
statement of compatibility. This is because section 9 can only be understood by referring to
how section 42 of the Legislation Act operates, and it is the effect of the enabling provisions
on section 42 that brings rules of court within the requirement. By virtue of the enabling
provisions, when a reference to “legislative instrument” in section 42 is read as if it were a
reference to “rules of court”, rules of court become subject to disallowance and attract all of
the obligations related to that process (unless specific exemptions are identified).

This includes the requirement in paragraph 15J(2)(f) of the Legislation Act that provides that
the explanatory statements for disallowable legislative instruments must contain a statement
of compatibility with human rights prepared under section 9 of the Human Rights Scrutiny Act.
The enabling provisions provide that paragraph 15J(2)(f) applies in relation to rules of court as
if the reference to “legislative instrument” in this provision were a reference to a rule of court.

In the committee’s view, not only is the above a better interpretation of the technical
operation of the various provisions, it is also commensurate with the purpose of the Human
Rights Scrutiny Act and the particular function of statements of compatibility.

The committee also thanks you for the information provided in your letter setting out how the
amendments to the rules are compatible with human rights. While this committee is only
concerned with the technical scrutiny matter of whether the rules comply with legislative
requirements, this information illustrates the importance of statements of compatibility to
the scrutiny functions of the Senate and the Parliamentary Joint Committee on Human Rights.

Noting the different interpretations, and that this appears to be a broader issue in relation to
rules of court generally, the committee feels that it would be appropriate to raise the matter
with the Commonwealth Attorney-General in order to potentially find a coordinated
resolution to the matter. Please find attached the committee’s correspondence to the
Attorney-General for your information.

In the meantime, the committee would be pleased to receive any further views the Courts
may have in relation to this matter, including whether the Courts, as an interim measure,
would be open to amending the explanatory statements to the rules to include a statement
along the lines of Attachment A to your letter dated 15 March 2021.

As the committee is not yet in a position to conclude its consideration of the technical scrutiny
matter of whether the rules comply with legislative requirements, in accordance with its usual
practice, the committee is unable at this time to give notice of its intention to withdraw the
disallowance notices. However, | take this opportunity to provide reassurance that the
committee will seek to resolve this matter as expeditiously as possible prior to the expiry of
the disallowance period on 15 June 2021. Noting this, the committee would appreciate
receiving further advice in relation to this matter by 30 April 2021, although please contact
the committee’s secretariat to discuss this timeframe if required.

Please note that in the interests of transparency this correspondence and your response will
be published on the committee’s website.

Should you have any queries, please do not hesitate to contact the committee’s secretariat
on (02) 6277 3066, or by email to sdic.sen@aph.gov.au.




Thank you again for your assistance with this matter.

Yours sincerely,

Senator the Hon Concetta Fierravanti-Wells
Chair
Senate Standing Committee for the Scrutiny of Delegated Legislation
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15 April 2021

Senator the Hon Michaelia Cash
Attorney-General

Parliament House

CANBERRA ACT 2600

Via email: attorney@ag.gov.au
CC: DLO@ag.gov.au

The Hon Justice William Alstergren
Chief Justice, Family Court of Australia
Chief Judge, Federal Circuit Court of Australia

Dear Attorney-General,

Rules of court and statements of compatibility with human rights

The Senate Standing Committee for the Scrutiny of Delegated Legislation (the committee)
assesses all disallowable legislative instruments against scrutiny principles outlined in Senate
standing order 23.

Senate standing order 23(3)(a) requires the committee to scrutinise each instrument as to
whether it is in accordance with its enabling Act and otherwise complies with all legislative
requirements. These include the requirements prescribed by the Human Rights
(Parliamentary Scrutiny) Act 2011 (the Human Rights Scrutiny Act) in relation to statements
of compatibility with human rights.

Since February 2021, the committee has been corresponding with the Family Court of
Australia and the Federal Circuit Court of Australia (the Courts) in relation to the Family Law
Amendment (Notice of Child Abuse, Family Violence or Risk) Rules 2020 [F2020L01361] and
the Federal Circuit Court Amendment (Notice of Child Abuse, Family Violence or Risk) Rules
2020 [F2020L01362]. In particular, the committee has advised the Courts of its view that there
is a persuasive argument that rules of court are required to comply with the requirements of
the Human Rights Scrutiny Act in relation to the preparation of a statement of compatibility
with human rights.

The Courts advised the committee that its view is that statements of compatibility with human
rights are not required for rules of court and that this approach is in line with the advice
provided by the Office of Parliamentary Counsel in relation to the operation of section 9 of
the Human Rights Scrutiny Act.



As set out in the attached letter, the Courts have been advised that because the enabling
provisions for the rules of court in section 123 of the Family Law Act 1975 and section 81 of
the Federal Circuit Court of Australia Act 1999 (the enabling provisions) only provide that the
Legislation Act 2003 (the Legislation Act) applies in relation to rules of court as if a reference
to a legislative instrument were a reference to rules of court, they do not have the effect of
translating a reference to a legislative instrument in legislation other than the Legislation Act
into a reference to rules of court.

While accepting that the provisions may appear to have this effect, the committee’s view is
that it is arguable that the enabling provisions, when read with relevant provisions of the
Legislation Act and section 9 of the Human Rights Scrutiny Act, do have the effect of applying
the requirement for a statement of compatibility to rules of court.

While it is correct to say that the enabling provisions do not have the effect of translating the
reference to “legislative instruments” in section 9 of the Human Rights Scrutiny Act to a
reference to “rules of court” arguably this does not mean that there is no requirement for a
statement of compatibility. This is because section 9 can only be understood by referring to
how section 42 of the Legislation Act operates, and it is the effect of the enabling provisions
on section 42 that brings rules of court within the requirement. By virtue of the enabling
provisions, when a reference to “legislative instrument” in section 42 is read as if it were a
reference to “rules of court”, rules of court become subject to disallowance and attract all of
the obligations related to that process (unless specific exemptions are identified).

This includes the requirement in paragraph 15J(2)(f) of the Legislation Act that provides that
the explanatory statements for disallowable legislative instruments must contain a statement
of compatibility with human rights prepared under section 9 of the Human Rights Scrutiny Act.
The enabling provisions provide that paragraph 15J(2)(f) applies in relation to rules of court as
if the reference to “legislative instrument” in this provision were a reference to a rule of court.

In the committee’s view, not only is the above a better interpretation of the technical
operation of the various provisions, it is also commensurate with the purpose of the Human
Rights Scrutiny Act and the importance of statements of compatibility to the scrutiny functions
of the Senate and the Parliamentary Joint Committee on Human Rights.

However, noting the different interpretations, and that this appears to be a broader issue in
relation to rules of court generally, the committee considers that it would be appropriate to
raise the matter with you in order to potentially find a coordinated resolution to the matter.

In light of this, the committee would appreciate your advice in relation to the interpretation
of the above provisions and, additionally, the desirability of preparing statements of
compatibility for rules of court.

On 15 February 2021, in accordance with its usual practice, the committee gave notices of
motion to disallow the rules as a precautionary measure to allow additional time for the
committee to consider this matter. Noting this, and to facilitate the committee’s timely
consideration of this matter, the committee would appreciate receiving your response by
30 April 2021.

Please note that in the interests of transparency this correspondence and your response will
be published on the committee’s website.

Should you have any queries, please do not hesitate to contact the committee’s secretariat
on (02) 6277 3066, or by email to sdic.sen@aph.gov.au.




Thank you for your assistance with this matter.

Yours sincerely,

Senator the Hon Concetta Fierravanti-Wells
Chair
Senate Standing Committee for the Scrutiny of Delegated Legislation
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14 April 2021

Senator the Hon David Fawcett

Chair

Senate Environment and Communications Legislation Committee
Parliament House

CANBERRA ACT 2600

via email: ec.sen@aph.gov.au

cc: Senator the Hon Simon Birmingham, Minister for Finance,
DLO-Finance@finance.gov.au

The Hon Angus Taylor MP, Minister for Energy and Emissions Reduction,
DLOTaylor@environment.gov.au

Department of Finance, FFSPRegs@finance.gov.au

Dear Chair,

Legislative instruments specifying Commonwealth expenditure—Hotel Energy
Uplift Program

| write on behalf of the Senate Standing Committee for the Scrutiny of Delegated
Legislation which assesses all legislative instruments subject to disallowance,
disapproval or affirmative resolution by the Senate against the scrutiny principles
outlined in Senate standing order 23.

Standing order 23(4) requires the committee to scrutinise each instrument to
determine whether the attention of the Senate should be drawn to the instrument
on the ground that it raises significant issues or otherwise gives rise to issues that are
likely to be of interest to the Senate.

The instrument listed in the table below, in combination with its enabling Act,
authorises the Commonwealth to spend public money on the Hotel Energy Uplift
Program. The committee considers that the scrutiny of such instruments is an
essential aspect of parliamentary scrutiny and control of Commonwealth
expenditure. Noting this, the committee has determined that the instrument listed
below engages standing order 23(4), and accordingly has resolved to draw it to the
attention of your committee:


mailto:ec.sen@aph.gov.au
mailto:DLO-Finance@finance.gov.au
mailto:DLOTaylor@environment.gov.au
mailto:FFSPRegs@finance.gov.au

Instrument Grant/Program Amount Description
Industry Research and Hotel Energy Uplift $12 million in To provide funding for
Development (Hotel Program 2020-2021 activities to support hotels to
Energy Uplift Program) reduce their energy
Instrument 2021 consumption, including
[F2021L00095] through:

e upgrading equipment;

e upgrading building fabric;

e undertaking energy
management and carrying
out energy management
assessments such as
energy systems

assessments and
feasibility studies; and

e investing in energy
monitoring and
management systems.

| note that under standing order 25(2)(a) your committee is empowered to conduct
own-motion inquiries into legislative instruments which relate to the portfolios
allocated to your committee, although there is no requirement to do so. Should your
committee decide to further examine the above instrument, | note that (based on
the current sitting pattern) the time for lodging a disallowance notice in the Senate
expires on 15 June 2021.

Further details about the instrument are published on the Federal Register of
Legislation at https://www.legislation.gov.au/.

Please note that in the interests of transparency this correspondence will be
published on the Scrutiny of Delegated Legislation Committee's website.

Should you have any questions, please contact the committee's secretariat on
(02) 6277 3066, or by email to sdic.sen@aph.gov.au.

Yours sincerely,

Senator the Hon Concetta Fierravanti-Wells
Chair
Senate Standing Committee for the Scrutiny of Delegated Legislation
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14 April 2021

Senator the Hon Sarah Henderson

Chair

Senate Legal and Constitutional Affairs Legislation Committee
Parliament House

CANBERRA ACT 2600

via email: legcon.sen@aph.gov.au

cc: Senator the Hon Simon Birmingham, Minister for Finance,
DLO-Finance@finance.gov.au

The Hon David Littleproud MP, Minister for Agriculture, Drought and
Emergency Management, DLO-MO@agriculture.gov.au

Department of Finance, FFSPRegs@finance.gov.au

Dear Chair,

Legislative instruments specifying Commonwealth expenditure—pandemic leave
disaster payments

| write on behalf of the Senate Standing Committee for the Scrutiny of Delegated
Legislation which assesses all legislative instruments subject to disallowance,
disapproval or affirmative resolution by the Senate against the scrutiny principles
outlined in Senate standing order 23.

Standing order 23(4) requires the committee to scrutinise each instrument to
determine whether the attention of the Senate should be drawn to the instrument
on the ground that it raises significant issues or otherwise gives rise to issues that are
likely to be of interest to the Senate.

The instrument listed in the table below sets out the scope and details of the
pandemic leave disaster payments program. The committee considers that the
scrutiny of such instruments is an essential aspect of parliamentary scrutiny and
control of Commonwealth expenditure. Noting this, the committee has determined
that the instrument listed below engages standing order 23(4), and accordingly has
resolved to draw it to the attention of your committee:


mailto:legcon.sen@aph.gov.au
mailto:DLO-Finance@finance.gov.au
mailto:DLO-MO@agriculture.gov.au

Instrument Grant/Program Amount Description

Financial Framework Coronavirus economic $34.3 million in To provide funding for a
(Supplementary Powers)  response—pandemic 2020-21 pandemic leave disaster
Amendment (Home leave disaster payments payments program. Under the
Affairs Measures No. 1) program, pandemic payments
Regulations 2021 of $1,500 will be available to
[F2021L00129] eligible individuals in all States

and Territories who are unable
to earn income while under a
direction to self-isolate or
quarantine as a result of
COVID-19.

| note that under standing order 25(2)(a) your committee is empowered to conduct
own-motion inquiries into legislative instruments which relate to the portfolios
allocated to your committee, although there is no requirement to do so. Should your
committee decide to further examine the above instrument, | note that (based on
the current sitting pattern) the time for lodging a disallowance notice in the Senate
expires on 23 June 2021.

The committee has also drawn this instrument to the attention of the Senate Select
Committee on COVID-19.

Further details about the instrument are published on the Federal Register of
Legislation at https://www.legislation.gov.au/.

Please note that in the interests of transparency this correspondence will be
published on the Scrutiny of Delegated Legislation Committee's website.

Should you have any questions, please contact the committee's secretariat on
(02) 6277 3066, or by email to sdlc.sen@aph.gov.au.

Yours sincerely,

Senator the Hon Concetta Fierravanti-Wells
Chair
Senate Standing Committee for the Scrutiny of Delegated Legislation


https://www.legislation.gov.au/
mailto:sdlc.sen@aph.gov.au

Senate Standing Committee for the

Scrutiny of Delegated Legislation

AUSTRALIAN N & &
arliament House, Canberra ACT 2600

SENATE 02 6277 3066 | sdlc.sen@aph.gov.au

www.aph.gov.au/senate sdlc

14 April 2021

Senator Katy Gallagher

Chair

Senate Select Committee on COVID-19
Parliament House

CANBERRA ACT 2600

via email: covid.sen@aph.gov.au

cc: Senator the Hon Simon Birmingham, Minister for Finance,
DLO-Finance@finance.gov.au

The Hon David Littleproud MP, Minister for Agriculture, Drought and
Emergency Management, DLO-MO@agriculture.gov.au

Department of Finance, FFSPRegs@finance.gov.au

Dear Chair,

Legislative instruments specifying Commonwealth expenditure—pandemic leave
disaster payments

| write on behalf of the Senate Standing Committee for the Scrutiny of Delegated
Legislation which assesses all legislative instruments subject to disallowance,
disapproval or affirmative resolution by the Senate against the scrutiny principles
outlined in Senate standing order 23.

Standing order 23(4) requires the committee to scrutinise each instrument to
determine whether the attention of the Senate should be drawn to the instrument
on the ground that it raises significant issues or otherwise gives rise to issues that are
likely to be of interest to the Senate.

The instrument listed in the table below sets out the scope and details of the
pandemic leave disaster payments program. The committee considers that the
scrutiny of such instruments is an essential aspect of parliamentary scrutiny and
control of Commonwealth expenditure. Noting this, the committee has determined
that the instrument listed below engages standing order 23(4), and accordingly has
resolved to draw it to the attention of your committee:


mailto:covid.sen@aph.gov.au
mailto:DLO-Finance@finance.gov.au
mailto:DLO-MO@agriculture.gov.au

Instrument Grant/Program Amount Description

Financial Framework Coronavirus economic $34.3 million in To provide funding for a
(Supplementary Powers)  response—pandemic 2020-21 pandemic leave disaster
Amendment (Home leave disaster payments payments program. Under the
Affairs Measures No. 1) program, pandemic payments
Regulations 2021 of $1,500 will be available to
[F2021L00129] eligible individuals in all States

and Territories who are unable
to earn income while under a
direction to self-isolate or
quarantine as a result of
COVID-19.

Should your committee decide to further examine the above instrument, | note that
(based on the current sitting pattern) the time for lodging a disallowance notice in
the Senate expires on 23 June 2021.

The committee has also drawn this instrument to the attention of the Senate Legal
and Constitutional Affairs Legislation Committee.

Further details about the instrument are published on the Federal Register of
Legislation at https://www.legislation.gov.au/.

Please note that in the interests of transparency this correspondence will be
published on the Scrutiny of Delegated Legislation Committee's website.

Should you have any questions, please contact the committee's secretariat on
(02) 6277 3066, or by email to sdlc.sen@aph.gov.au.

Yours sincerely,

Senator the Hon Concetta Fierravanti-Wells
Chair
Senate Standing Committee for the Scrutiny of Delegated Legislation


https://www.legislation.gov.au/
mailto:sdlc.sen@aph.gov.au

Senate Standing Committee for the

Scrutiny of Delegated Legislation

AUSTRALIAN N & &
arliament House, Canberra ACT 2600

SENATE 02 6277 3066 | sdlc.sen@aph.gov.au

www.aph.gov.au/senate sdlc

14 April 2021

Senator Wendy Askew

Chair

Senate Community Affairs Legislation Committee
Parliament House

CANBERRA ACT 2600

via email: Community.Affairs.Sen@aph.gov.au

cc: The Hon Greg Hunt MP, Minister for Health and Aged Care,
Minister.Hunt.DLO@health.gov.au

Senator the Hon Richard Colbeck, Minister for Senior Australians and
Aged Care Services, Minister for Sport,
Minister.Colbeck.DLO@health.gov.au

The Hon Stuart Robert MP, Minister for Employment, Workforce, Skills,
Small and Family Business, DLO.Robert@dese.gov.au

Dear Chair,
Matters of interest to the Senate

| write on behalf of the Senate Standing Committee for the Scrutiny of Delegated
Legislation which assesses all legislative instruments subject to disallowance,
disapproval or affirmative resolution by the Senate against the scrutiny principles
outlined in Senate standing order 23.

Standing order 23(4) requires the committee to scrutinise each instrument to
determine whether the attention of the Senate should be drawn to the instrument
on the ground that it raises significant issues or otherwise gives rise to issues that are
likely to be of interest to the Senate. These may include instruments which contain
significant policy matters or significant elements of a regulatory scheme, instruments
which amend primary legislation, and instruments which have a significant impact on
personal rights and liberties.

Noting that the following instruments appear to contain significant policy matters
the committee has determined that the instruments engage standing order 23(4)
and accordingly has resolved to draw them to the attention of your committee:


mailto:Community.Affairs.Sen@aph.gov.au
mailto:Minister.Hunt.DLO@health.gov.au
mailto:Minister.Colbeck.DLO@health.gov.au
mailto:DLO.Robert@dese.gov.au

Instrument

Purpose

Last day to lodge
disallowance notice

Australian Immunisation
Register Amendment
(Reporting) Rules 2021
[F2021L00133]

Social Security (Parenting
payment participation
requirements — class of
persons) Instrument 2021
[F2021L00064]

Sport Integrity Australia
Amendment (World Anti-
Doping Code Review)
Regulations 2020
[F2020L01679]

Therapeutic Goods
(Excluded Goods)
Amendment (Vaping
Devices) Determination
2021 [F2021L00112]

| note that under standing order 25(2)(a) your committee is empowered to conduct
own-motion inquiries into legislative instruments which relate to the portfolios
allocated to your committee, although there is no requirement to do so. Should your
committee decide to further examine any of the above instruments, | note that the
table above identifies the last day (based on the current sitting pattern) for lodging a

To amend the Australian Immunisation Register
Rule 2015 to provide that recognised
vaccination providers must report specified
information relating to all COVID-19 vaccines
and all influenza vaccines.

To remove and replace the Intensive and
Targeted Streams of ParentsNext with a single
specified class of persons. The effect of the
instrument is that Parenting Payment recipients
in this class of persons may be required to meet
the participation requirements in section 500A
of the Social Security Act 1991, unless an
exemption applies.

To implement consequential amendments from
the Sport Integrity Australia Amendment (World
Anti-Doping Code Review) Act 2020 and other
amendments to reflect the 2021 revisions to
the World Anti-Doping Code.

To amend the Therapeutic Goods (Excluded
Goods) Determination 2018 to exclude certain
vaping devices from the operation of the
Therapeutic Goods Act 1989; clarifying that the
only vaping devices regulated as therapeutic
goods in Australia are those devices intended
by their supplier to be used exclusively for the
vaporisation and administration of a medicine,
including vaporiser nicotine.

disallowance notice in the Senate.

Further details about the instruments are published on the Federal Register of

Legislation at https://www.legislation.gov.au/.

Please note that in the interests of transparency this correspondence will be

23 June 2021

11 May 2021

11 May 2021

15 June 2021

published on the Scrutiny of Delegated Legislation Committee's website.


https://www.legislation.gov.au/

Should you have any questions, please contact the committee's secretariat on
(02) 6277 3066, or by email to sdic.sen@aph.gov.au.

Yours sincerely,

Senator the Hon Concetta Fierravanti-Wells
Chair
Senate Standing Committee for the Scrutiny of Delegated Legislation


mailto:sdlc.sen@aph.gov.au

Senate Standing Committee for the

Scrutiny of Delegated Legislation

AUSTRALIAN N & &
arliament House, Canberra ACT 2600

SENATE 02 6277 3066 | sdlc.sen@aph.gov.au

www.aph.gov.au/senate sdlc

14 April 2021

Senator Slade Brockman

Chair

Senate Economics Legislation Committee
Parliament House

CANBERRA ACT 2600

via email: economics.sen@aph.gov.au

cc: The Hon Josh Frydenberg MP, Treasurer, tsrdlos@treasury.gov.au

Senator the Hon Jane Hume, Minister for Superannuation, Financial
Services and the Digital Economy, Minister for Women's Economic
Security, jane.hume@treasury.gov.au

Dear Chair,
Matters of interest to the Senate

| write on behalf of the Senate Standing Committee for the Scrutiny of Delegated
Legislation which assesses all legislative instruments subject to disallowance,
disapproval or affirmative resolution by the Senate against the scrutiny principles
outlined in Senate standing order 23.

Standing order 23(4) requires the committee to scrutinise each instrument to
determine whether the attention of the Senate should be drawn to the instrument
on the ground that it raises significant issues or otherwise gives rise to issues that are
likely to be of interest to the Senate. These may include instruments which contain
significant policy matters or significant elements of a regulatory scheme, instruments
which amend primary legislation, and instruments which have a significant impact on
personal rights and liberties.

Noting that the following instruments appear to contain significant policy matters
the committee has determined that the instruments engage standing order 23(4)
and accordingly has resolved to draw them to the attention of your committee:


mailto:economics.sen@aph.gov.au
mailto:tsrdlos@treasury.gov.au
mailto:jane.hume@treasury.gov.au

Instrument

Purpose

Last day to lodge
disallowance notice

Competition and
Consumer (Consumer
Data Right) Amendment
Rules (No. 3) 2020
[F2020L01688]

Financial Sector Reform
(Hayne Royal
Commission Response)
(2021 Measures No. 1)
Regulations 2021
[F2021L00127]

To amend the Competition and Consumer
(Consumer Data Right) Rules 2020 to expand
the functionality of the Consumer Data Right
regime, in line with the recommendations of
the Open Banking Review.

To amend the Insurance Contracts Regulations
2017 to remove the concept of eligible
contracts of insurance. It also amends the
Corporations Regulations 2001 to make
handling an insurance claim a ‘financial service’
under the Corporations Act 2001.

11 May 2021

23 June 2021

| note that under standing order 25(2)(a) your committee is empowered to conduct
own-motion inquiries into legislative instruments which relate to the portfolios
allocated to your committee, although there is no requirement to do so. Should your
committee decide to further examine any of the above instruments, | note that the
table above identifies the last day (based on the current sitting pattern) for lodging a
disallowance notice in the Senate.

Further details about the instruments are published on the Federal Register of
Legislation at https://www.legislation.gov.au/.

Please note that in the interests of transparency this correspondence will be
published on the Scrutiny of Delegated Legislation Committee's website.

Should you have any questions, please contact the committee's secretariat on
(02) 6277 3066, or by email to sdic.sen@aph.gov.au.

Yours sincerely,

Senator the Hon Concetta Fierravanti-Wells
Chair
Senate Standing Committee for the Scrutiny of Delegated Legislation


https://www.legislation.gov.au/
mailto:sdlc.sen@aph.gov.au

Senate Standing Committee for the

Scrutiny of Delegated Legislation

AUSTRALIAN N & &
arliament House, Canberra ACT 2600
SENATE 02 6277 3066 | sdlc.sen@aph.gov.au

www.aph.gov.au/senate sdlc

14 April 2021

Senator the Hon James McGrath

Chair

Senate Education and Employment Legislation Committee
Parliament House

CANBERRA ACT 2600

via email: eec.sen@aph.gov.au

cc: The Hon Stuart Robert MP, Minister for Employment, Workforce, Skills,
Small and Family Business, DLO.Robert@dese.gov.au

Dear Chair,
Matters of interest to the Senate— parenting payment participation requirements

| write on behalf of the Senate Standing Committee for the Scrutiny of Delegated
Legislation which assesses all legislative instruments subject to disallowance,
disapproval or affirmative resolution by the Senate against the scrutiny principles
outlined in Senate standing order 23.

Standing order 23(4) requires the committee to scrutinise each instrument to
determine whether the attention of the Senate should be drawn to the instrument
on the ground that it raises significant issues or otherwise gives rise to issues that are
likely to be of interest to the Senate. These may include instruments which contain
significant policy matters or significant elements of a regulatory scheme, instruments
which amend primary legislation, and instruments which have a significant impact on
personal rights and liberties.

Noting that the following instrument appears to contain significant policy matters
relating to parenting payment participation requirements, the committee has
determined that the instrument engages standing order 23(4) and accordingly has
resolved to draw it to the attention of your committee:


mailto:eec.sen@aph.gov.au
mailto:DLO.Robert@dese.gov.au

Instrument Purpose Last day to lodge
disallowance notice

Social Security (Parenting To remove and replace the Intensive and 11 May 2021
payment participation Targeted Streams of ParentsNext with a single
requirements — class of specified class of persons. The effect of the
persons) Instrument 2021 instrument is that Parenting Payment recipients
[F2021L00064] in this class of persons may be required to meet
the participation requirements in section 500A
of the Social Security Act 1991, unless an
exemption applies

| note that under standing order 25(2)(a) your committee is empowered to conduct
own-motion inquiries into legislative instruments which relate to the portfolios
allocated to your committee, although there is no requirement to do so. Should your
committee decide to further examine the above instrument, | note that the table
above identifies the last day (based on the current sitting pattern) for lodging a
disallowance notice in the Senate.

Further details about the instrument are published on the Federal Register of
Legislation at https://www.legislation.gov.au/.

Please note that in the interests of transparency this correspondence will be
published on the Scrutiny of Delegated Legislation Committee's website.

Should you have any questions, please contact the committee's secretariat on
(02) 6277 3066, or by email to sdlc.sen@aph.gov.au.

Yours sincerely,

Senator the Hon Concetta Fierravanti-Wells
Chair
Senate Standing Committee for the Scrutiny of Delegated Legislation


https://www.legislation.gov.au/
mailto:sdlc.sen@aph.gov.au

Senate Standing Committee for the

Scrutiny of Delegated Legislation

AUSTRALIAN N & &
arliament House, Canberra ACT 2600

SENATE 02 6277 3066 | sdlc.sen@aph.gov.au

www.aph.gov.au/senate sdlc

14 April 2021

Senator Claire Chandler

Chair

Senate Finance and Public Administration Legislation Committee
Parliament House

CANBERRA ACT 2600

via email: fpa.sen@aph.gov.au

cc: Senator the Hon Simon Birmingham, Minister for Finance,
DLO-Finance@finance.gov.au

Dear Chair,
Matters of interest to the Senate

| write on behalf of the Senate Standing Committee for the Scrutiny of Delegated
Legislation which assesses all legislative instruments subject to disallowance,
disapproval or affirmative resolution by the Senate against the scrutiny principles
outlined in Senate standing order 23.

Standing order 23(4) requires the committee to scrutinise each instrument to
determine whether the attention of the Senate should be drawn to the instrument
on the ground that it raises significant issues or otherwise gives rise to issues that are
likely to be of interest to the Senate. These may include instruments which contain
significant policy matters or significant elements of a regulatory scheme, instruments
which amend primary legislation, and instruments which have a significant impact on
personal rights and liberties.

Noting that the following instruments appear to contain significant policy matters
the committee has determined that the instruments engage standing order 23(4)
and accordingly has resolved to draw them to the attention of your committee:


mailto:fpa.sen@aph.gov.au
mailto:DLO-Finance@finance.gov.au

Instrument

Purpose

Last day to lodge
disallowance notice

Electoral and
Referendum Amendment
(AUSTRAC) Regulations
2020 [F2020L01666]

Public Governance,
Performance and
Accountability
Amendment (Office of
the Special Investigator)
Rules 2020
[F2020L01669]

| note that under standing order 25(2)(a) your committee is empowered to conduct
own-motion inquiries into legislative instruments which relate to the portfolios
allocated to your committee, although there is no requirement to do so. Should your
committee decide to further examine any of the above instruments, | note that the
table above identifies the last day (based on the current sitting pattern) for lodging a

To provide that AUSTRAC may use electoral roll
data for intelligence and regulatory functions
relating to the Anti-Money Laundering and
Counter-Terrorism Financing regime.

To amend the Public Governance, Performance
and Accountability Rule 2014 to list the Office
of the Special Investigator as a listed entity for
the purposes of the finance law as defined by
the Public Governance, Performance and
Accountability Act 2013. The Office of the
Special Investigator will have responsibility for:

e reviewing findings of the Inspector-
General of the Australian Defence
Force Afghanistan Inquiry;

e working with the Australian Federal

Police to investigate the commission of

criminal offences under Australian law

arising from or related to any breaches

of the laws of armed conflict by
members of the Australian Defence
Force in Afghanistan from 2005 to
2016; and

e developing briefs of evidence in
respect of any offences that are

established, for referral to the Director

of Public Prosecutions.

disallowance notice in the Senate.

Further details about the instruments are published on the Federal Register of

Legislation at https://www.legislation.gov.au/.

Please note that in the interests of transparency this correspondence will be

11 May 2021

11 May 2021

published on the Scrutiny of Delegated Legislation Committee's website.


https://www.legislation.gov.au/

Should you have any questions, please contact the committee's secretariat on
(02) 6277 3066, or by email to sdic.sen@aph.gov.au.

Yours sincerely,

Senator the Hon Concetta Fierravanti-Wells
Chair
Senate Standing Committee for the Scrutiny of Delegated Legislation


mailto:sdlc.sen@aph.gov.au

Senate Standing Committee for the

Scrutiny of Delegated Legislation

AUSTRALIAN N & &
arliament House, Canberra ACT 2600

SENATE 02 6277 3066 | sdlc.sen@aph.gov.au

www.aph.gov.au/senate sdlc

14 April 2021

Senator the Hon Eric Abetz

Chair

Senate Foreign Affairs, Defence and Trade Legislation Committee
Parliament House

CANBERRA ACT 2600

via email: fadt.sen@aph.gov.au

cc: Senator the Hon Marise Payne, Minister for Foreign Affairs,
foreign.minister@dfat.gov.au

Dear Chair,
Matters of interest to the Senate—Autonomous sanctions

| write on behalf of the Senate Standing Committee for the Scrutiny of Delegated
Legislation which assesses all legislative instruments subject to disallowance,
disapproval or affirmative resolution by the Senate against the scrutiny principles
outlined in Senate standing order 23.

Standing order 23(4) requires the committee to scrutinise each instrument to
determine whether the attention of the Senate should be drawn to the instrument
on the ground that it raises significant issues or otherwise gives rise to issues that are
likely to be of interest to the Senate. These may include instruments which contain
significant policy matters or significant elements of a regulatory scheme, instruments
which amend primary legislation, and instruments which have a significant impact on
personal rights and liberties.

Noting that the following instruments appear to contain significant policy matters
relating to autonomous sanctions, the committee has determined that the
instruments engage standing order 23(4) and accordingly has resolved to draw them
to the attention of your committee:


mailto:fadt.sen@aph.gov.au
mailto:foreign.minister@dfat.gov.au

Instrument

Purpose

Last day to lodge
disallowance notice

Autonomous Sanctions
(Designated Persons and
Entities and Declared
Persons—Iran)
Amendment
(Continuation of Effect)
Instrument 2020
[F2021L00058]

Autonomous Sanctions
(Designated Persons and
Entities and Declared
Persons—Libya)
Amendment
(Continuation of Effect)
Instrument 2020
[F2021L00050]

Autonomous Sanctions
(Designated Persons and
Entities and Declared
Persons—Syria and
Proliferation of Weapons
of Mass Destruction)
Amendment
(Continuation of Effect)
Instrument 2020
[F2021L00066]

Autonomous Sanctions
(Designated and Declared
Persons—Former Federal
Republic of Yugoslavia)
Amendment
(Continuation of Effect)
Instrument 2020
[F2021L00059]

Autonomous Sanctions
(Designated Persons and
Entities and Declared
Persons—Zimbabwe)
Amendment
(Continuation of Effect)
Instrument 2020
[F2021L00051]

To continue in effect the targeted financial
sanctions and travel bans through the
designations and declarations of 23 persons
and the designations of 67 entities on the
Autonomous Sanctions (Designated Persons
and Entities and Declared Persons — Iran) List
2012.

To continue in effect the targeted financial
sanctions and travel bans through the
designations and declarations of 17 persons
and the designations of eight entities on the
Autonomous Sanctions (Designated Persons
and Entities and Declared Persons — Libya) List
2012.

To continue in effect the targeted financial
sanctions and travel bans through the
designations and declarations of 88 persons
and the designations of 28 entities on the
Autonomous Sanctions (Designated Persons
and Entities and Declared Persons — Syria and
Proliferation of Weapons of Mass Destruction)
List 2012.

To continue in effect the targeted financial
sanctions and travel bans through the
designations and declarations of 108 persons
on the Autonomous Sanctions (Designated and
Declared Persons — Former Federal Republic of
Yugoslavia) List 2012.

To continue in effect the designations and
declarations of 5 persons and 1 entity on the
Autonomous Sanctions (Designated Persons
and Entities and Declared Persons — Zimbabwe)
List 2012 (2012 List); and to remove two items
from the 2012 List that relate to two persons
who are now deceased.

11 May 2021

11 May 2021

11 May 2021

11 May 2021

11 May 2021

| note that under standing order 25(2)(a) your committee is empowered to conduct
own-motion inquiries into legislative instruments which relate to the portfolios
allocated to your committee, although there is no requirement to do so. Should your



committee decide to further examine any of the above instruments, | note that the
table above identifies the last day (based on the current sitting pattern) for lodging a
disallowance notice in the Senate.

Further details about the instruments are published on the Federal Register of
Legislation at https://www.legislation.gov.au/.

Please note that in the interests of transparency this correspondence will be
published on the Scrutiny of Delegated Legislation Committee's website.

Should you have any questions, please contact the committee's secretariat on
(02) 6277 3066, or by email to sdlc.sen@aph.gov.au.

Yours sincerely,

Senator the Hon Concetta Fierravanti-Wells
Chair
Senate Standing Committee for the Scrutiny of Delegated Legislation


https://www.legislation.gov.au/
mailto:sdlc.sen@aph.gov.au



