


























Office of the
Minister for Revenue and Financial Services

The Hon Kelly O'Dwyer MP

Chair 20 SEP 2017

Senate Regulations and Ordinances Committee
Suite S1.111

PARLIAMENT HOUSE

CANBERRA ACT 2600

Dear Sir/Madam

Thank you for your correspondence dated 7 September 2017 concerning two Treasury
portfolio legislative instruments, originally addressed to the Treasurer’s Office. Your
correspondence has been referred to me as I am responsible for these matters.

ASIC Corporations (Amendment) Instrument 2017/642 [F20171.00905]
ASIC Credit (Amendment) Instrument 2017/641 [F2017100904]

The two instruments raised in your letter concern relief provided by the Australian
Securities and Investments Commission (ASIC) to a number of litigation funding
schemes and proof of debt funding arrangements.

Specifically, these instruments provide relief to these entities from the requirements to
hold an Australian Financial Services Licence (AFSL) or Australian Credit Licence
(ACL) as required under the Corporations Act 2001 and the National Consumer Credit
Protection Act 2010. They were originally created in response to a number of

High Court decisions which declared certain litigation funding arrangements to be credit
facilities and others a financial product. Both these instruments were set to expire in
July 2017 and have been extended for a further two years.

As you are aware, the conduct and regulation of the financial services industry has
attracted substantial attention. The Government has sought to address these concerns by
implementing an extensive legislative agenda, including reforms to the life insurance
industry, increasing professional standards for advisers and making significant changes
to the financial system’s external dispute resolution (EDR) framework.

The Government is committed to progressing all of its legislative and regulatory reform
agenda where possible, however, the existing volume of work currently being
undertaken has resulted in matters of urgency taking priority over others due to the
limited resources that are available to implement those changes.
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THE HON JOSH FRYDENBERG MP
MINISTER FOR THE ENVIRONMENT AND ENERGY

MC17-018098

Chair

Senate Regulations and Ordinances Committee
Suite S1.111

Parliament House

CANBERRA ACT 2600

Dear Senat

Thank you for the Senate Regulations and Ordinances Committee’s request in the Delegated
Legislation Monitor 12 of 2017 for advice in relation to merits review of decisions under the
Carbon Credits (Carbon Farming Initiative) Amendment Rule (No. 2) 2017 (the Rule).

The Rule restricts eligibility of new plantation forestry projects under the Emissions Reduction
Fund if the minister responsible for agriculture (referred to as the Agriculture Minister in the
instrument) finds they would have an undesirable impact on agricultural production. It includes
an extensive consultative framework for the Agriculture Minister (the Minister) when
considering whether to make an adverse impact finding. If the Minister intends to make an
adverse impact finding, the project proponent must be advised in writing and given an
opportunity to provide further written information for the Minister to consider before making

a final decision. This framework ensures proponents are afforded natural justice before any
adverse decision is taken. Proponents can also elect to submit a new or modified proposal at
any point in time at no cost.

If the Minister does make an adverse impact finding about a proposed project after carrying out
all required consultation steps, it will be an excluded offsets project. The Clean Energy
Regulator cannot approve an excluded offsets project. An appeal of the Regulator’s decision in
the Administrative Appeals Tribunal does not reopen the merits of whether the Minister should
have made an adverse impact finding. However, the legality of an adverse impact finding by
the Minister remains subject to judicial review. Subsection 20B(4) of the Rule also gives the
Minister the ability to remove an adverse impact finding if appropriate.

The Australian Government’s view is that additional merits review processes are unnecessary
and could delay decision-making. In particular, the Rule allows project proponents to submit

a project notification to the Minister at the same time as they submit a project application to the
Regulator. This ensures timely decisions on whether projects can proceed. The Australian
Government received advice from forestry industry representatives during consultation that
plantation forestry projects need certainty on a number of issues to secure financial close on
their investments. Additional merits review steps would not allow the Regulator to meet its

90 day deadline for processing applications in subsection 27(14) of the Carbon Credits
(Carbon Farming Initiative) Act 2011 and could delay investment certainty.
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Further, the nature of the Minister’s role is such that a decision under the legislative rules may
be unsuitable to be subject to merits review. The decision may involve weighing up

a number of important but competing considerations of an environmental and economic nature,
and potentially competing government policies. The Minister is in a unique position to form

a view as to the importance of the particular agricultural production in the region to the
Australian economy and export markets.

Thank you for raising this matter with me.

Yours sincerely

JOSH FRYDENBERG



The Hon Darren Chester MP

Minister for Infrastructure and Transport
Deputy Leader of the House

Member for Gippsland
PDR ID: MC17 004351 18 SEP 2017
Senator John Williams
Chair
Senate Regulations and Ordinances Committee
Suite S1.111

Parliament House
CANBERRA ACT 2600

o

nator

Thank you for your letter of 7 September 2017 regarding the Standing Committee on
Regulation and Ordinances (the Committee) seeking advice in relation to instrument
CASA EX106/17 - Exemptions and directions - use of portable electronic devices when
loading fuel [F2017L00975].

The Committee requested advice on the manner of incorporation, and access to
incorporated documents in relation to the instrument. The instrument provides
alternative regulatory arrangements for the use of electronic devices around aircraft
that are being refuelled. The instrument refers to devices that transmit on a frequency
specified in an Institute of Electrical and Electronics Engineers (IEEE) 802.11 wireless
standard. The wireless standards are freely available from the IEEE website at
www.ieee.org.

| am advised that the Civil Aviation Safety Authority will lodge a replacement
explanatory statement to clarify the operation of the instrument, and this will be

available by 15 September 2017.

Thank you again for taking the time to write and inform me of the Committee’s
cerns on this matter.
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