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Dear Chair 

Airports (Protection of Airspace) Amendment Regulations 2017 

I refer to the letter dated 7 September 2017 from the Secretary of the Senate 
Standing Committee on Regulations and Ordinances (the Committee) regarding 
the Airports (Protection of Airspace) Amendment Regulations 2017 
(the Amending Regulations). 

The Committee raised two scrutiny issues in the Amending Regulations 
concerning the incorporation of the airport plan for Sydney West Airport 
(SW A). I would like to provide the following advice to the Committee in 
response to these matters as they appear in the Delegated Legislation Monitor 
No. 11 of 2017. 

1. Manner of incorporation 

The airport plan is a non-legislative instrument that authorises the initial airport 
development for SW A. As the airport plan for SW A is not a legislative 
instrument, subsections 14(1)(b) and 14(2) of the Legislation Act 2003 (the 
Legislation Act) have the effect that the Amending Regulations can only operate 
in relation to the airport plan for SW A as in force at the time the Amending 
Regulations commenced (27 July 2017), and not by incorporating the airport 
plan 'as in force or existing from time to time'. 

I note the Committee's comments on facilitating the public's ability to 
understand the operation of the Amending Regulations. For this reason, I 
instructed the Department of Infrastructure and Regional Development to amend 
the Explanatory Statement (ES) to explicitly state that the exemption provided 
for under l 6A( 4) relates to a controlled activity that is, or comprises part of, a 
development covered by Part 3 of the airport plan for SWA as in force at the 
date of commencement of the Amending Regulations. 
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2. Access to incorporated document 

I understand the importance of ensuring persons interested in or affected by an 
instrument have adequate access to its terms, including any incorporated 
documents. As the Committee has noted, the airport plan for SW A is readily 
available for free online. In line with best-practice and consistent with section 
l 5J of the Legislation Act, I instructed the Department to amend the ES to 
include the website where the airport plan for SW A can be accessed. 

A marked up copy of the revised ES, as amended by the Department, to address 
the issues raised by the Committee is enclosed for your information. 
I understand the replacement ES will shortly be registered on the Federal 
Register of Legislation. 

I trust this information supports the Committee in finalising its consideration of 
the Amending Regulations. 

Yours sincerely 

Paul Fletcher 

1., 1, / 1 /2017 

Enc 



EXPLANATORY STATEMENT 

Select Legislative Instrument No. 11, 2017 

Issued by the authority of the Minister for Infrastructure and Regional Development 

Airports Act 1996 

Airports (Protection of Airspace) Amendment Regulations 2017 

The Airports Act 1996 (the Act) establishes a system for the regulation of airports, including 
a regime for the protection of airspace surround airports. 

Section 252 of the Act provides that the Governor-General may make regulations prescribing 
matters that are required or permitted by the Act to be prescribed, or that are necessary or 
convenient to be prescribed for carrying out or giving effect to the Act. 

Part 12 of the Act provides for the Commonwealth to regulate certain incursions into airspace 
around airports. Specifically, section 181 of the Act provides for a 'prescribed airspace' to be 
specified in, or ascertained in accordance with, the regulations, where it is in the interests of 
safety, efficiency or regularity of existing or future air transport operations into or out of an 
airport. Section 182 of the Act defines what 'controlled activities' are in relation to 
prescribed airspace. Section 183 prohibits the carrying out of controlled activities in relation 
to prescribed airspace, unless the activity is approved under the regulations or exempted by 
the regulations from Division 4 of Part 12 of the Act. Section 184 provides for the regulations 
to set out a regime for the approval of controlled activities. The Airports (Protection of 
Airspace) Regulations 1996 (the Principal Regulations) provide such an approval regime but 
do not currently exempt any controlled activities from Division 4 of Part 12 of the Act. 

The declaration of prescribed airspace for Sydney West Airport (SWA) will be an important 
element in ensuring the safety, efficiency and regularity of future air transport operations to 
and from SW A, by helping protect airspace at and around the airport from incompatible 
developments. It will also increase certainty for relevant land planning authorities who will 
be able to incorporate the Obstacle Limitation Surface (OLS) heights into their planning and 
development approval mechanisms. 

The declaration of prescribed airspace for SW A - a regulatory action already permitted by 
the Principal Regulations and separate from the focus of these amendments - is an important 
step in helping protect the airspace from incompatible developments, once airspace is 
declared as 'prescribed'. However, a range of activities on and around the airport site during 
airport construction and prior to air transport operations commencing to and from SW A may 
be 'controlled activities' and will require approval or exemption to be lawfully carried out. 
Some activities in that range would, by nature, have no impact on future air transport 
operations to and from SWA and therefore their regulation under Part 12 of the Act prior to 
operations commencing could impose unnecessary administrative and regulatory obligations 
on affected stakeholders. Furthermore, activities relating to the initial construction of the 
airport would not need to be regulated under Part 12 because they will be sufficiently 
regulated by the airport plan for SW A. 

The Airports (Protection of Airspace) Amendment Regulations 2017 (the Amending 
Regulations) amends the Principal Regulations to exempt certain controlled activities in 



relation to the prescribed airspace for SWA from Division 4 of Part 12 of the Act. The 
Amending Regulations amend the Principal Regulations to do this. 

Specifically, the Amending Regulations establishes exemptions covering three classes of 
controlled activities that may be carried out on and around the airport site prior to SW A being 
operational: 

• the first exemption relates to activities involving buildings, structures or things no 
more than 10 metres high; 

• the second exemption relates to activities that do not continue for more than 12 
months and do not involve buildings, structures or things that intrude or will intrude 
into the prescribed airspace and that will not remain in place for longer than 
12 months; and 

• the third exemption relates to activities covered by the airport plan for SW A. 

Consultation 

The Amending Regulations were finalised after consultation with the Civil Aviation Safety 
Authority (CASA) and Airservices Australia as relevant regulatory bodies. CASA were 
consulted in recognition of their role as the regulatory authority responsible for defining the 
criteria by which the OLS is established, and for aviation safety generally. Airservices 
Australia were consulted in recognition of their future role in establishing air navigation 
procedures for SW A. 

Regulation Impact Statement 

The amendments are minor and machinery in nature. The Office of Best Practice Regulation 
advised that no analysis in the form of a Regulatory Impact Statement was not required for 
the Amending Regulations (OBPR ID: 22413). 

Statement of Compatibility with Human Rights 

A Statement of Compatibility with Human Rights is at Attachment A. 

The Amending Regulations are a legislative instrument for the purposes of the Legislative 
Instruments Act 2003. Details of the Amending Regulations are set out in Attachment B. 

The Amending Regulations commence the day after they are registered on the Federal 
Register of Legislation. 

Authority 

The Amending Regulations amend existing regulations under section 252 of the Airports Act 
1996. Under subsection 33(3) of the Acts Interpretation Act 1901, where an Act confers a 
power to make, grant or issue any instrument of a legislative or administrative character 
(including rules, regulations or by-laws), the power shall be construed as including a power 
exercisable in the like manner and subject to the like conditions (if any) to repeal, rescind, 
revoke, amend, or vary any such instrument 



ATTACHMENT A 

Statement of Compatibility with Human Rights 

Prepared in accordance with Part 3 of the Human Rights (Parliamentary Scrutiny) 
Act 2011 

Airports (Protection of Airspace) Amendment Regulations 2017 

This Disallowable Legislative Instrument is compatible with the human rights and 
freedoms recognised or declared in the international instruments listed in section 3 of 

the Human Rights (Parliamentary Scrutiny) Act 2011. 

Overview of the Disallowable Legislative Instrument 

The Airports (Protection of Airspace) Amendment Regulations 2017 amends the 
Airports (Protection of Airspace) Regulations 1996 to exempt certain activities 
related to prescribed airspace for Sydney West Airport from the need for approval 
once airspace is declared at SWA but prior to operations commencing. during 
construction of the airport. 

Human rights implications 

This Disallowable Legislative Instrument does not engage any of the applicable 
rights or freedoms. 

The amendments are intended to exempt certain activities, relevant to an operating 
airport, from the need for approval, during the airport's construction period prior to 
operations commencing. 

Conclusion 

This Disallowable Legislative Instrument is compatible with human rights as it does 
not raise any human rights issues. 

Paul Fletcher 

Minister for Urban Infrastructure 



ATTACHMENT B 

Details of Airports (Protection of Airspace) Amendment Regulations 2017 

Section 1 - Name of Regulations 

Section 1 provides that the title of the Amending Regulations is the Airports (Protection of 
Airspace) Amendment Regulations 2017. 

Section 2 - Commencement 

Section 2 provides for the Amending Regulations to commence on the day after it is 
registered. 

Subsection 2(2) confirms that column 3 in the commencement table under subsection 2(1) 
does not form part of the Amended Regulations. This allows the commencement date to be 
published in column 3. 

Section 3 - Authority 

Section 3 provides that the Amending Regulations are made under the Airports Act 1996. 

Section 4 - Schedule(s) 

Section 4 provides that the instruments specified in a Schedule to the Amending Regulations 
is amended or repealed as set out in the applicable items in the Schedule concerned, and any 
other item in a Schedule to the Amending Regulations has effect according to its terms. 

Schedule 1 - Amendments 

Item 1 - Before regulation 1 
This item inserts a new heading, "Part 1 - Preliminary", before regulation 1 in the Principal 
Regulations. 

Item 2 -Subregulation 3(1) 
This item inserts two new definitions in subregulation 3(1) of the Principal Regulations. 

Item 3 - Before regulation 5 
This item inserts a new heading, "Part 2 - Prescribed airspace", before regulation 5 in the 
Principal Regulations. 

Item 4 - Before regulation 6A 
This item inserts a new heading, "Part 3 - Matters affecting whether activities are controlled 
activities", before regulation 6A in the Principal Regulations. 

Item 5 - Before regulation 7 
This item inserts a new heading, "Part 4 - Notification and approval of controlled activities", 
before regulation 7 in the Principal Regulations. 

Item 6 - Subregulation 7(1) note 
This item repeals the note to subregulation 7(1) and substitutes it with two new notes. 
New note 1 states that a person may commit an offence against section 183 of the Act, and 
remedial orders may be made under section 187 of the Act, if a controlled activity is carried 
out other than in accordance with an approval. The purpose of this amendment is to 
consolidate in a single note the two existing notes to subregulations 7(1) and (2). 



New note 2 clarifies that approval is not required for controlled activities that are covered by 
any of the exemptions provided by new Part 5 of the Principal Regulations (inserted by item 
11 of the Amending Regulations). 

Item 7 - Subregulation 7(2) (note) 
This item is consequential to item 6. 

Item 8 - Regulation 8 
This item is consequential to item 9. 

Item 9 - At the end of regulation 8 (after the note) 
This item adds new subregulation 8(2) at the end of regulation 8, after the note. Regulation 8 
currently requires a building authority that receives a proposal for a building activity that, if 
undertaken, would constitute a controlled activity to give notice of the proposal to the airport­
operator company for the relevant airport or, ifthere is no airport-operator company, to the 
Secretary of the Department. Subregulation 8(2) disapplies this requirement if the proposed 
building activity would be a controlled activity that is exempted from Division 4 of Part 12 of 
the Act by new regulation 16A (inserted by item 11 of the Amending Regulations). 

Item 10 - Subregulations 9(1) and (lA) 
This item inserts the words "an application for approval of' after "applies to" in 
subregulations 9(1) and 9(1A). The purpose of this amendment is to clarify that regulation 9 
of the Principal Regulations only applies where an application for approval is received for a 
proposed controlled activity that, if undertaken, would involve an intrusion into Procedures 
for Aviation Navigation Services -Aircraft Operations (PANS-OPS) airspace. 

Item 11 - After regulation 16 
This item inserts a new heading "Part 5 - Exemptions for controlled activities", after 
regulation 16 in the Principle Regulations, and insert new regulation 16A. 
New regulation 16A declares controlled activities in three classes to be exempt from Division 
4 of Part 12 of the Act. 
The first exemption appears in new subregulation 16(A)(2). It covers controlled activities 
that: 

• are referred to in paragraph 182(1)(a), (b) or (c) of the Act; 
• involve buildings, structures or things that intrude into the prescribed airspace for 

SW A but do not extend above ground level by more than 10 metres; and 
• are not carried out after 31 December 2025. 

The purpose oflimiting this exemption to relevant controlled activities carried out before 
1 January 2026 is to provide an appropriate period of time between the end date of the 
exemption and the anticipated commencement of air transport operations to and from SW A 
to enable affected stakeholders to develop sufficient awareness of, and familiarity with, the 
regulatory regime and approval requirements before SWA operations commence. 



Illustrative Example 

Tina is a resident of Silverdale Road, Silverdale and would like to build an extension to her 
house in 2019. While Tina' s planned extension will not exceed the average height of a two 
storey house, which is less than 10 metres, it will intrude into the prescribed airspace for 
SWA ( once declared) and will therefore involve a 'controlled activity' under the Act. 

Under subregulation 16(A)(2), Tina's planned extension is exempt from Division 4 of Part 12 
of the Act, as the proposed activity would not involve buildings etc that extend above ground 
level by more than 10 metres, and the extension would be completed before 1 January 2026. 
Therefore Tina does not need to seek an approval under the Principal Regulations for this 
work to proceed. 

The second exemption appears in new subregulation 16(A)(3). It covers controlled activities 
that: 

• relate to the prescribed airspace for SWA; 
• are referred to in paragraph 182(1)(a), (b) or (c) of the Act; 
• do not continue for more than 12 months; 
• do not involve buildings, structures or things that intrude into the prescribed airspace 

for SWA and are intended to remain in place for longer than 12 months; and 
• are not carried out after 31 December 2025. 

The purpose oflimiting this exemption to relevant controlled activities carried out before 
1 January 2026 is to provide an appropriate period of time between the end date of the 
exemption and the anticipated commencement of air transport operations to and from SW A 
to enable affected stakeholders to develop sufficient awareness of, and familiarity with, the 
regulatory regime and approval requirements before SW A operations commence. 

Illustrative Example 

Richard is overseeing the construction of an office complex in St Marys. A crane will be 
required during the substantive construction phase of the office complex which is expected to 
take approximately nine months between February 2020 and October 2020. The crane will 
intrude into the prescribed airspace for SW A ( once declared) and its use will therefore be a 
' controlled activity' under the Act. However, the completed office complex will not 
penetrate the prescribed airspace. 

Under subregulation 16(A)(3), the proposed use of the crane is exempt from Division 4 of 
Part 12 of the Act, as it would not continue for longer than 12 months, would end before 1 
January 2026, and would not involve buildings etc that intrude into the prescribed airspace 
for SW A. Therefore Richard does not need to seek an approval under the Principal 
Regulations for this work to proceed. 

The third exemption appears in new subregulation 16(A)( 4). It covers controlled activities 
that: 

• are, or comprise part of, developments covered by Part 3 of the airport plan for SWA; 
and 

• are not carried out after 30 June 2026. 



The Minister for Urban Infrastructure determined an airport plan for SWA under section 
96B(l) of the Act on 5 December 2016. The airport plan for SWA is a transitional planning 
instrument that authorises the intial airport development for SW A and specifies the 
Australian Government's requirements for the airport. This exemption relates to a controlled 
activity that is, or comprises part of, a development covered by Part 3 of the airport plan for 
SW A as in force at the date of commencement of the Amending Regulations. This 
exemption recognises the detailed assessment of the interaction between activities covered by 
Part 3 of the airport plan and airspace restrictions that was completed as part of the airport 
plan development process. The purpose of limiting this exemption to relevant controlled 
activities carried out before 1 July 2026 is to provide an appropriate period of time between 
the end date of the exemption and the anticipated commencement of air transport operations 
to and from SW A to enable affected stakeholders to develop sufficient awareness of, and 
familiarity with, the regulatory regime and approval requirements before SW A operations 
commence. 

The airport plan for SW A is available to download free of charge at 
http://westemsydneyairport.gov.au/. 

The end date for this exemption is six months later than the end dates for the exemptions in 
subregulations 16(A)(2) and (3), as it is expected that the predefined nature of activities 
covered by Part 3 of the airport plan enables a shorter transition time. 

Item 11 also inserts a new heading, "Part 6 - Miscellaneous", after new Part 5 in the Principal 
Regulations. 
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The Hon Darren Chester MP 

Minister for Infrastructure and Transport 
Deputy Leader of the House 

Member for Gippsland 

19 SEP 2017 

Senator John Williams 

Chair 

Senate Regulations and Ordinances Committee 

Suite 51.111 

Parliament House 

CANBERRA ACT 2600 

·O:�
Dear �nator 

Thank you for your letter of 7 September 2017 regarding the Standing Committee on 

Regulation and Ordinances (the Committee) seeking advice in relation to instrument 

CASA EX106/17 - Exemptions and directions - use of portable electronic devices when 

loading fuel [F2017L00975]. 

The Committee requested advice on the manner of incorporation, and access to 

incorporated documents in relation to the instrument. The instrument provides 

alternative regulatory arrangements for the use of electronic devices around aircraft 

that are being refuelled. The instrument refers to devices that transmit on a frequency 

specified in an Institute of Electrical and Electronics Engineers {IEEE) 802.11 wireless 

standard. The wireless standards are freely available from the IEEE website at 

www.ieee.org. 

I am advised that the Civil Aviation Safety Authority will lodge a replacement 

explanatory statement to clarify the operation of the instrument, and this will be 

available by 15 September 2017. 

Thank you again for taking the time to write and inform me of the Committee's 

cerns on this matter. 

Parliament I louse Canberra J\CT 26UU Telephone: (U2) 6277 7680 









MCI 7-009026 

Senator John Williams 
Chair 
Senate Regulations and Ordinances Committee 
Suite S 1.111 
Parliament House 
CANBERRA ACT 2600 
regord .sen(cu,aph.gov.au 

Dearr:r:~ 

ATTORNEY-GENERAL 

CANBERRA 

1 3 SEP 2017 

Thank you for the Committee's correspondence of 17 August 2017 concerning the nature of 
any consultation carried out in relation to the Criminal Code Amendment (Control Orders­
Legal Representationfor Young People) Regulations 2017 (the Regulations). 

Regulations to facilitate the appointment of legal representatives for young persons who are 
the subject of control order proceedings were drafted in consultation with the Australian 
Federal Police and state and territory Legal Aid Commissions. 

Further, the Intergovernmental Agreement on Counter-Terrorism Laws (June 2004) (the 
IGA) requires that the Commonwealth Government consult the governments of the states and 
territories prior to the making oflegislation that would amend or alter Chapter 2 or Part 5.3 of 
the Criminal Code. In the spirit of the IGA, my department wrote to the states and territories 
through the Legal Issues Working Group of the Australia-New Zealand Counter-Terrorism 
Committee on the proposed Regulations. 

Consistent with your request, my department has amended the Explanatory Statement 
supporting the Regulations to include information about the consultation which was carried 
out in accordance with the requirements of the Legislation Act 2003. A copy of the amended 
Explanatory Statement is enclosed and has been uploaded to the Federal Register of 
Legislative Instruments. 

Thank you again for writing on this matter. 

Parliament House Canberra ACT 2600 Telephone: (02) 6277 7300 Facsimile: (02) 6273 4102 



EXPLANATORY STATEMENT 

Select Legislative Instrument 2017 No. 

Issued by the authority of the Attorney-General 

Criminal Code Act 1995 

Criminal Code Amendment (Control Orders- Legal Representation for Young People) 
Regulations 2017 

Background 

Section 5 of the Criminal Code Act 1995 (the Act) provides that the Governor-General may 

make regulations prescribing matters required or permitted by the Act to be prescribed, or 

necessary or convenient to be prescribed for carrying out or giving effect to the Act. The 
Schedule to the Act sets out the Criminal Code (the Code). 

Division 104 of the Code allows obligations, prohibitions and restrictions to be imposed by a 
control order on a person from 14 years of age for the purposes of protecting the public from 

a te1Torist act, preventing the provision of support for or the facilitation of a terrorist act, 

and/or preventing the provision of support for or the facilitation of the engagement in a 
hostile activity in a foreign country. 

Subsections 104.28(4) to (5) of the Code require an issuing court to appoint a lawyer to act 
for a person aged at least 14 but under 18 (the young person) in relation to control order 

proceedings, other than ex parte proceedings for an interim control order or where the young 

person refused a lawyer previously appointed, where the young person does not have legal 

representation in those proceedings. Subsection 104.28(6) of the Code provides for the 
making of regulations to support the requirement to appoint a lawyer under 

subsection 104.28(4). 

Purpose 

The purpose of the Criminal Code Amendment (Control Orders-Legal Representation for 
Young People) Regulations 201 7 (the Instrument) is to amend the Criminal Code Regulations 
2002 (the Regulations) to insert an administrative framework to support the appointment of 

lawyers for young persons the subject of control order proceedings. 

Explanation and effect of provisions 

Details of the Instrument are set out in Attachment A. 

1 



Consultation 

Regulations to facilitate the appointment of legal representatives for young persons who are 
the subject of control order proceedings were drafted in consultation with the Australian 
Federal Police and state and territory Legal Aid Commissions. 

The Attorney-General's Depaiiment wrote to the states and territories through the Legal 
Issues Working Group of the Australia-New Zealand Counter-Terrorism Committee on the 
proposed Regulations. 

2 



Statement of Compatibility with Human Rights 

Prepared in accordance with Part 3 of the Human Rights (Parliamentary Scrutiny) Act 2011 

Criminal Code Amendment (Control Orders-Legal Representation for Young People) 
Regulations 2017 

The Instrument, a Disallowable Legislative Instrument, is compatible with the human rights 

and freedoms recognised or declared in the international instruments listed in section 3 of the 
Human Rights (Parliamentary Scrutiny) Act 2011. 

Overview of the Instrument 

Division 104 of the Code authorises an issuing court to impose a control order on persons 
14 years and older for the purposes of protecting the public from a terrorist act, preventing 
the provision of support for or the facilitation of a terrorist act, and/or preventing the 
provision of suppmi for or the facilitation of the engagement in a hostile activity in a foreign 
country. Safeguards provided by Division 104 of the Code include subsection 104.28, which 
requires an issuing court to appoint a lawyer for a young person (that is, a person aged at least 
14 but under 18) for the purposes of certain proceedings in relation to the control order if the 
young person does not have legal representation. 

The object of the Instrument is to provide an administrative framework to support the 

appointment of lawyers for young persons the subject of control order proceedings. 
Specifically, the Instrument provides that an issuing court may request that representation be 
provided by a legal aid body, with the Australian Federal Police (AFP) to facilitate contact 
between that legal aid body and the young person. 

Human rights implications 

The Instrument engages the following rights: 

• Article 14, International Covenant on Civil and Political Rights (ICCPR) 

• Article 12, Convention on the Rights of the Child (CROC), and 

• Article 40, CROC. 

Article 14, ICCP R 

The Instrument engages and promotes the right to a fair trial, the right to minimum 
guarantees in criminal proceedings and in a suit at law and the presumption of innocence in 

Article 14 of the ICCPR. 

Control orders under Division 104 of Part 5 .3 of the Code have been a tool available to law 

enforcement since 2005. 

Control orders are a protective mechanism and constitute an important element of Australia's 
counter-terrorism strategy. They provide the AFP with a means to request that a comi impose 
obligations, prohibitions and restrictions (controls) on a person for the purpose of protecting 

3 



the public from a terrorist act. Law enforcement may have sufficient credible information or 

intelligence that an individual poses a threat to security to take action in relation to the person 

before they have gathered sufficient admissible evidence to support a criminal prosecution for 

terrorism or terrorism-related conduct. In these circumstances, control orders provide a 

mechanism to manage the threat. Use of a control order is therefore considered in conjunction 

with, and is complementary to, criminal prosecution, and allows a balance to be achieved 
between mitigating the risk to community safety and allowing criminal investigations to 

continue. 

The Instrument engages and promotes this human right by ensuring an issuing court actively 
considers whether a young person is legally represented, and ensuring the AFP is required to 

take certain action to ensure the young person has the opportunity to obtain legal 

representation, including in circumstances where the young person does not have the 
resources to pay for those services. 

The Instrument strengthens the existing safeguards in the Act and supports the 

implementation of recommendation 2 of the February 2016 advisory report of the 
Parliamentary Joint Committee on Intelligence and Security (the Committee) on the 

Counter-Terrorism Legislation Amendment Bill (No. I) 2015. 

Article I 2, CROC 

The Instrument engages and promotes Article 12 of the CROC, which states that a child shall 

be provided the opportunity to be heard in any judicial proceedings affecting the child, either 
directly, or through a representative, in a manner consistent with the procedural rules of 

national law. 

The administrative framework introduced by the Instrument promotes Article 12 of the 

CROC by ensuring that a lawyer is made available to represent a young person in control 

order proceedings, other than proceedings the issuing court has determined should be held ex 
parte, where the young person does not have legal representation. The young person will 

therefore be provided with the opportunity to be heard through a legal representative in any 
control order proceedings ( other than ex parte proceedings for an interim control order or 
where the young person refused a lawyer previously appointed). It should be noted that the 

Instrument does not require the young person to accept the legal representation offered under 
the Instrument. The young person retains the right to select - and meet the costs associated 

with - a different source of legal representation. 

Article 40, CROC 

The Instrument also engages a child's right to a fair trial and minimum guarantees in criminal 

proceedings, as well as a child's right to be presumed innocent until proven guilty in 

Article 40 of the CROC. 

The Instrument promotes Article 40 of the CROC and the young person's right to a fair trial 

by providing the administrative framework to facilitate the appointment of lawyers for young 

4 



persons subject to control order proceedings ( other than proceedings the issuing court has 
determined should be held ex parte). 

Conclusion 

The Instrument is compatible with human rights and promotes the right to a fair trial, the 
right to minimum guarantees in criminal proceedings and in a suit at law, as well as the 
presumption of innocence. In addition, the Instrument promotes the young person's 

opportunity to be heard in judicial proceedings affecting the young person. 

5 



ATTACHMENT A 

Details of the Criminal Code Amendment (Control Orders-Legal Representation for 
Young People) Regulations 2017 

Clause 1 - Name 

Clause 1 provides for the short title of the Instrument to be the Criminal Code Amendment 
(Control Orders- Legal Representationfor Young People) Regulations 2017. 

Clause 2 - Commencement 

Subclause 2(1) provides for the commencement of each provision in the Instrument the day 

after the Instrument is registered. 

Subclause 2(2) provides that information in Column 3 of the table included in subclause 2(1) 
may be edited and does not form part of the Instrument. 

Clause 3 - Authority 

This clause states that the Instrument is made under the Criminal Code Act 1995. 

Clause 4 - Schedules 

Each instrument specified in a Schedule to the Instrument is amended as set out in the 

applicable items in the Schedule. Any other item in a Schedule to this Instrument has effect 
according to its terms. 

Schedule 1 - Amendments 

Schedule 1 makes the following amendments to the Criminal Code Regulations 2002. 

Item 1 - Regulation 3 

Item 1 amends the definitions in Part 1 of the Criminal Code Regulations 2002 by inserting 

the following definitions into regulation 3: 

AFP member has the same meaning as in Part 5.3 of the Code. 

chief executive officer has a different meaning for each jurisdiction as set out in 
regulation 3 and in accordance with the relevant structure and legislation in the 
particular state or territory. 

control order has the same meaning as in Paii 5.3 of the Code. 

issuing court has the same meaning as in Part 5.3 of the Code. 

lawyer has the same meaning as in Pa1i 5.3 of the Code. 

legal aid commission means an authority established by or under a law of a State or 
Territory for the purpose of providing legal assistance. 

parent has a meaning affected by the Dictionary at the end of the Code. 

6 



Item 2 - Before regulation 4 

Item 2 inserts a new Division into Part 2 of the Criminal Code Regulations 2002. 

Division I-Control orders 

This item inserts a new heading 'Division I-Control orders' before section 4. Division 1 
has been inserted before the existing regulation in relation to preventative detention orders to 
ensure consistency with the order in which the provisions regarding 'control orders' and 
'preventative detention orders' appear in the Code. 

This item also inserts new sections 3A, 3B and 3C after the new heading. 

New regulation 3A Legal representation for young people 

New section 3A informs the reader that Division 1 of this Instrument provides for a lawyer to 
be appointed to act for a person who is at least 14 but under 18 (the young person). The 
appointment is for the purposes of acting for the young person in relation to certain control 
order proceedings as set out in subsection 104.28(6) of the Code. 

New regulation 3B Court may request legal aid commission to arrange representative 

New section 3B authorises an issuing court to request a legal aid commission to arrange the 
legal representation of the young person (the relevant legal aid commission). 

This regulation is designed to ensure any young person the subject of control order 
proceedings, other than ex parte proceedings for an interim control order or where the young 
person refused a lawyer previously appointed, who does not already have legal representation 
has a reasonable opportunity to access a lawyer for the purposes of proceedings. 

New regulation 3C AFP to inform relevant persons ofrequest and contact details 

New section 3C imposes certain obligations on the AFP. New subsections 3C(2), 3C(3) and 
3C(5) are designed to ensure that, to the extent possible, the relevant legal aid commission, 
the young person, and the young person's parent or guardian are made aware of the issuing 
court's request for legal representation to be provided to the young person. This process is 
intended to ensure, so far as is reasonably practicable, that contact is made by one or both 
parties to discuss the particulars of the legal representation, thereby facilitating the young 
person's access to that representation. 

New subsection 3C(l) provides that the regulation only applies where the issuing court 
requests that a legal aid commission arrange legal representation of a young person for 
certain proceedings in relation to a control order. 

New subsection 3C(2) imposes certain obligations on the AFP with respect to the relevant 
legal aid commission. New paragraph 3C(2)(a) requires either a member of the AFP or a 
legal representative of the AFP to inform the chief executive officer of the relevant legal aid 
commission in writing of the issuing court's request. In addition, new paragraph 3C(2)(b) 
requires either an AFP member or a legal representative of the AFP to provide the relevant 
legal aid commission with the following information (if any) that the AFP member or a legal 
representative of the AFP has: 

(i) the young person's name 

(ii) the young person's residential address 
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(iii) the young person's contact details, including a telephone number and an email 
address 

(iv) the young person's date of birth 

(v) the name, residential address and contact details of at least one parent or guardian 
of the young person, and 

(vi) if the young person requires assistance with communication-information about 
the assistance required. 

A note to paragraph 3C(2)(b) provides that, for the purposes of subparagraph (b )(vi), a person 
may need assistance with communication because, for example, the young person is deaf or 
hearing impaired, is unable to read, has a mental impairment, or requires an interpreter. 

Paragraph 3C(2)(b) only requires the AFP member or legal representative to provide the 
information to the extent that that member or legal representative already holds or has access 
to that information. It does not impose an obligation on the AFP member or legal 
representative to obtain and furnish the relevant legal aid commission with information not 
already held by the AFP. 

As the AFP is an enforcement body and the disclosure of the young person's contact details 
to the relevant legal aid commission is a disclosure of personal information reasonably 
necessary for an enforcement related activity (in this case, the conduct of control order 
proceedings), the AFP member or legal representative will be required to make a written note 
of the disclosure, in accordance with Australian Privacy Principle 6.5. 

New subsection 3C(3) imposes certain obligations on the AFP with respect to the young 
person. 

New paragraph 3C(3)(a) requires an AFP member to inform the young person of the request 
made by the issuing court. New paragraph 3C(3)(b) requires an AFP member to give the 
young person sufficient information about the relevant legal aid commission to enable the 
young person to contact and, if necessary, attend the relevant legal aid commission. In 
addition, new paragraph 3C(3)(b) requires the AFP member to provide the young person with 
the following information (if any) that the AFP member has: 

(i) the name of the legal aid commission 

(ii) the legal aid commission's business address (not being a post box) 

(iii) the legal aid commission's contact details, including a telephone number and an 
email address, and 

(iv) any other information about the legal aid commission provided by the issuing 
court. 

The overall effect of new paragraph 3C(3)(b) is that, provided the AFP member gives the 
young person sufficient information to contact and attend the legal aid commission, 
consistent with new paragraph 3C(2)(b ), there is no obligation on the AFP member to obtain 
relevant information in addition to what the AFP already holds. Neither new 
paragraph 3C(3)(a) nor 3C(3)(b) requires the AFP member to provide the information in 
writing. However, the AFP member would make a written record of the conversation and the 
information provided. 
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New paragraph 3C(3)(c) imposes an obligation on the AFP, consistent with that in 
subsection I04.12(1)(c) of the Code, to ensure the young person understands the information 
provided to him or her. 

New subsection 3C(4) notes that new subsection 3C(3) does not apply if the actions of the 
young person make it impracticable for the AFP member to comply with that subsection. For 
example, such actions could include the young person behaving violently towards the AFP 
member or otherwise acting to prevent the AFP member from conveying the information 
required to be conveyed under new subsection 3C(3). 

In addition, new subsection 3C(5) imposes certain obligations on the AFP with respect to 
taking reasonable steps to inform at least one parent or guardian of the young person of the 
issuing court's request and give the parent or guardian the relevant legal aid commission's 
contact details. 

This new subsection is designed to ensure that at least one parent or guardian of a young 
person subject to a control order is made aware that the issuing court has requested legal aid 
to provide a lawyer for the young person. 

The term 'reasonable' is to be given its ordinary meaning and will be determined at the time 
of informing or attempting to inform. There may be instances where the AFP is unable to 
identify and/or locate a parent or guardian. For example, the young person could be estranged 
from his or her parents or guardians, or those individuals are unable to be contacted. The 
drafting of the provision acknowledges that the young person may not cooperate with 
authorities in seeking to identify his or her parents or guardians. 

It is important that an inability to inform one of the young person's parents or guardians of 
the request and the relevant legal aid commission's contact details does not frustrate the 
provision of the legal representation. If an AFP member has taken reasonable steps to inform 
at least one parent or guardian of the young person of the relevant details, but was 
unsuccessful, an AFP member is not required to attempt to inform another parent or guardian. 
However, these amendments do not prevent an AFP member from doing so. 

New subsection 3C(6) imposes a timeframe in which the AFP is required to comply with the 
requirements to inform the relevant legal aid commission, the young person and a parent or 
guardian of the young person imposed by new subsections 3C(2), (3) and (5). In particular, 
the AFP member or legal representative, as the case may be, must provide the information 
and comply with any other requirements in those subsections as soon as practicable after the 
issuing court decides to make the request and at least 48 hours before the next day when the 
court will conduct proceedings relating to the control order. This is designed to ensure the 
legal aid commission, the young person and the parent or guardian have sufficient time to 
make the necessary preparations for the next court date. 
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Division 2-Preventative detention orders 

This item also inserts a new heading 'Division 2-Preventative detention orders' after new 
section 3C. As noted above, inserting the regulations in relation to control orders before the 
existing regulation relating to preventative detention orders ensures consistency with the 
order of the provisions relating to control orders and preventative detention orders in the 
Code. 

Items 3, 4 and 5 - Division 3.1 (heading), Division 3.2 (heading) and Division 3.3 
(heading) 

These items amend Part 2 of the Criminal Code Regulations 2002 by renumbering the 
Divisions within that Part so they commence with Division 1 of Part 2, consistent with 
standard numbering practice. 

Item 3 repeals the current heading for 'Division 3.1-Cross-border firearms trafficking' and 
replaces it with the new heading 'Division I-Cross-border firearms trafficking'. 

Item 4 repeals the heading 'Division 3.2-Serious drugs and precursors' and replaces it with 
the new heading 'Division 2-Serious drugs and precursors'. 

Item 5 repeals the heading 'Division 3.3-Psychoactive substances' and replaces it with the 
new heading 'Division 3-Psychoactive substances'. 

Item 6 - After Part 4 

Part 5-Application and transitional provisions 

Item 6 inserts a new heading 'Part 5-Application and transitional provisions' after Part 4 of 
the Criminal Code Regulations 2002. 

7 Application of the Criminal Code Amendment (Control Orders-Legal Representation for 
Young People) Regulations 2017 

This item also inserts new section 7, 'Application of the Criminal Code Amendment (Control 
Orders-Legal Representation for Young People) Regulations 2017', into new Part 5 of the 
Criminal Code Regulations 2002. 

New section 7(1) provides guidance on the proceedings to which the amendments apply. 

New section 7 is designed to ensure that the control order provisions in this instrument apply 
to any part of a proceeding relating to a control order made or requested on or after 
30 November 2016 (the date on which the amendments to the Code commenced operation), 
regardless of when the proceedings commenced. 

New subsection 7 ( 1) provides that the amendments made by items 1 and 2 of Schedule 1 to 
the Criminal Code Amendment (Control Orders-Legal Representation for Young People) 
Regulations 2017 - which relate to making a lawyer available to a young person for certain 
control order proceedings - apply in relation to the parts of a proceeding that occur after the 
commencement of that instrument if: 

(a) the proceeding commenced before or after the commencement of that instrument; 
and 

(b) the proceeding relates to a control order made on or after 30 November 2016; and 

10 



( c) the control order was, or is, requested (however described) on or after 
30 November 2016. 

Accordingly, the effect of new subsection 7(1) is that the amendments made by items 1 and 2 
will apply to any control order proceedings that occur after the commencement of that 
instrument. 

New subsection 7(2) is an avoidance of doubt provision. It provides that the amendments 
made by items 1 and 2 apply regardless of when the conduct to which the request made by 
the issuing court relates occurred or occurs. 

The note following subsection 7(2) acknowledges that the conduct of the young person that 
has led to the control order proceedings may have occurred before or after 30 November 
2016. 
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