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Attachment A 

Additional response to the Senate Standing Committee for the Scrutiny of Delegated Legislation 

in relation to the Offshore Petroleum and Greenhouse Gas Storage (Greenhouse Gas Injection 

and Storage) Regulations 2023 

In its Delegated Legislation Monitor 2 of 2024 tabled in the Senate on 28 February 2024 (Delegated 

Legislation Monitor No. 2), the Senate Standing Committee for the Scrutiny of Delegated Legislation 

(the Committee) considered the Minister’s response to matters raised in its Delegated Legislation 

Monitor 1 of 2024 (Delegated Legislation Monitor No. 1). The Committee has requested the 

Minister’s further advice in relation to the exclusion of merits review under subsections 25(1) and 

32(2) of the Offshore Petroleum and Greenhouse Gas Storage (Greenhouse Gas Injection and 

Storage) Regulations 2023 (the GHG Regulations) and the conferral of discretionary powers under 

subsections 25(3) and 42(3). 

Response to the Committee’s questions about the availability of independent merits review 

In its Delegated Legislation Monitor No. 1 the Committee stated that the explanatory statement to the 

GHG Regulations does not adequately justify why merits review is excluded in relation to 

discretionary decisions of the responsible Commonwealth Minister (RCM) under subsections 25(1) 

and 32(2) of the GHG Regulations having regard to the factors set out in the Administrative Review 

Council’s Guide: What decisions should be subject to merits review? (the ARC guide). 

In Delegated Legislation Monitor No. 2, the Committee has requested the Minister's further advice in 

relation to:  

• whether further justification can be provided for the exclusion of merits review of decisions 

under subsections 25(1) or 32(2) of the GHG Regulations with reference to the grounds cited 

in the explanatory statement or any other grounds in the ARC guide. 

• if independent merits review is not available, whether any other mechanisms for review such 

as internal review are available; and   

• the expected timeframes for the upcoming review of the carbon capture and storage 

regulatory regime. 

Response: 

Decisions under subsection 25(1)  

As described in the explanatory statement, the discretionary decision made under subsection 25(1) of 

the GHG Regulations is preliminary in nature and therefore is appropriate for exclusion from merits 

review having regard to the factors set out in the ARC guide. 

Subsection 25(1) requires the Responsible Commonwealth Minister (RCM) to either approve or 

refuse to approve a draft site plan. The RCM may approve the draft site plan if reasonably satisfied 

that it meets the criteria set out in Division 2 of Part 4 of the GHG Regulations. The RCM may also 

have regard to any other matter the RCM considers relevant in deciding whether to approve a draft 

site plan.  

The ARC guide states that preliminary or procedural decisions that facilitate, or that lead to, the 

making of a substantive decision are unsuitable for review. The ARC guide further provides that it is 

appropriate to exclude preliminary decisions from merits review because the beneficial effect of 

merits review is limited by the fact such decisions do not generally have substantive consequences. A 

decision made by the RCM under subsection 25(1) of the GHG Regulations as to whether a draft site 

plan should be approved or refused is a preliminary step that leads to the substantive decision made 
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under the Offshore Petroleum and Greenhouse Gas Storage Act 2006 (the OPGGS Act). The 

substantive decision made under the OPGGS Act determines whether the applicant for a greenhouse 

gas (GHG) injection licence will receive an offer document advising that the RCM is prepared to 

grant the licence (which is itself not a reviewable decision). Therefore, as a decision by the RCM 

under subsection 25(1) of the GHG Regulations is merely preliminary to the later substantive decision 

that is made under the Act, it is appropriate under the ARC guide that this decision is excluded from 

independent merits review.  

However, the GHG Regulations do recognise the potential significant consequences that the RCM’s 

preliminary decision in relation to a draft site plan may have on the later substantive decision made 

under the OPGGS Act by imposing an obligation on the RCM to give an applicant an opportunity to 

provide additional information or vary a site plan in specified circumstances. As explained in the 

explanatory statement, under section 27 of the GHG Regulations, before approval of a draft site plan 

is refused under section 25 on the basis that the RCM is not satisfied that the plan meets the criteria 

set out in Division 2, the applicant must be given an opportunity to vary the draft site plan, or provide 

further information, if the RCM reasonably believes that varying the plan or providing the additional 

information could so satisfy the RCM. Additionally, although the GHG Regulations do not provide 

for internal review, the inclusion of this process ensures that applicants are given appropriate 

opportunities to provide fulsome information to support the RCM to make the appropriate decision 

with regards to a draft site plan.  

Decisions under subsection 32(2)  

Section 32 of the GHG Regulations enables the RCM to withdraw approval of a site plan on the 

grounds specified in paragraph 32(1)(b). The grounds for withdrawal of approval of a site plan set out 

in paragraph 32(1)(b) relate to non-compliance by a GHG injection licensee with the requirements of 

the GHG Regulations or a direction given by the RCM under the OPGGS Act. These incidents of 

non-compliance are sufficiently serious to be punishable by offence and/or civil penalty provisions. 

As described in the explanatory statement, the basis for a decision by the RCM to withdraw approval 

of a site plan under section 32 of the GHG Regulations therefore only arises from serious non-

compliance with the law on the part of the licensee. The relevant offence and civil penalty provisions 

have been framed in accordance with the Attorney-General’s Department’s: A Guide to Framing 

Commonwealth Offences, Infringement Notices and Enforcement Powers. A decision by the RCM 

under subsection 32(2) of the GHG Regulations to withdraw approval of a site plan therefore has the 

character of an enforcement decision, and as such it is appropriate that these decisions are excluded 

from merits review.  

Although the GHG Regulations do not provide for internal review the RCM must comply with the 

steps set out in section 33 before withdrawing an approval of a site plan. The RCM must give at least 

30 days written notice of the intention to withdraw the approval and provide the licensee with a 

specified time period for providing additional information to the RCM for their consideration. The 

RCM is also required to consider any action taken by the licensee to remove the ground for 

withdrawal of approval, or to prevent the recurrence of that ground and any matter submitted to the 

RCM by the licensee or any other notified person. The inclusion of this process in the GHG 

Regulations ensures that licensees are given appropriate opportunities to provide fulsome information 

to support the RCM to make the appropriate decision with regards to the withdrawal of an approval of 

a site plan.  

Expected timeframes for the policy review of the environmental management regulatory regime for 

offshore petroleum and greenhouse gas storage activities 

The Review of the Offshore Carbon Capture and Storage Regime (ROCCSR) has been funded over 

the period of FY2023-24 to FY2025-26. As part of ROCCSR, permitting approvals under the 
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OPGGS Act and associated regulations will be analysed over the course of 2024 to evaluate if they 

are fit-for-purpose and reflect best practice. This will involve consideration of site plan requirements 

and their regulatory implementation, including the potential application of merits review principles to 

this approval process. Pending the outcomes of this analysis and both targeted industry consultation 

and wider public consultation on site plan requirements, any proposed reforms to these requirements 

under the GHG Regulations would likely be progressed during FY2025-26. Implementation 

timeframes would remain subject to gaining the necessary policy approvals and consideration of any 

changes by the Governor-General in Council. 

Response to the Committee’s question about the conferral of discretionary powers 

The GHG Regulations enable the RCM to have regard to any other matters the RCM considers 

relevant when making a decision as to whether to approve or refuse a draft site plan, or to approve or 

refuse a draft variation to an approved plan.   

In its Delegated Legislation Monitor No.1 the Committee stated that the explanatory statement to the 

GHG Regulations does not provide adequate guidance on the types of matters that may be relevant 

matters for the purpose of these provisions. 

In Delegated Legislation Monitor No. 2 the Committee requests the Minister's advice as to whether 

further detail can be provided about the kinds of ‘other matters’ that may be relevant under 

subsections 25(3) and 42(3) of the GHG Regulations, and whether this could be specified in the 

instrument’s explanatory statement. 

Response: 

As previously advised, subsections 25(3) and 42(3) of the GHG Regulations provide that the RCM 

may have regard to any other matters the RCM considers relevant when making a decision as to 

whether to approve or refuse a draft site plan, or to approve or refuse a draft variation to an approved 

plan. These provisions allow the RCM to take relevant matters into account on a case-by-case basis 

when making such decisions. This approach to decision making criteria is consistent across the 

legislative framework for offshore petroleum and GHG storage and is included for most applications 

under the OPGGS Act for both petroleum and GHG titles. 

The discretion for the RCM to consider any other relevant matters afforded by subsections 25(3) and 

42(3) of the GHG Regulations is necessary given the complexity of site plans. Each GHG injection 

and storage operation will differ in relation to relevant matters including location, the nature of the 

identified GHG storage formation, potential behaviour of an injected greenhouse substance, and 

infrastructure and equipment to be used for operations. Importantly, this discretion is appropriately 

constrained by the wording of the provisions which ensure that any other relevant matters that the 

RCM may have regard to must be directly relevant to the decision under consideration. As such, other 

relevant matters the RCM may have regard to in relation to site plans are anticipated to include 

consideration of relevant government policy or requirements as set out in guidelines. The RCM 

cannot take into account irrelevant considerations. The explanatory statement will be amended to 

reflect this information. 

For example, offshore GHG storage proponents are required to obtain approvals across a range of 

legislative frameworks including the OPGGS Act, the Environment Protection and Biodiversity 

Conservation Act 1999 (the EPBC Act) and the Environment Protection (Sea Dumping) Act 1981 (the 

Sea Dumping Act). Currently under the Administrative Arrangement Order these Acts are 

administered by two separate portfolios with ministerial decisions shared by two separate ministers. 

All three frameworks require overlapping assessments of geological considerations and the 

environmental impacts of projects and provide differing discretions to ministers in applying 

conditions and compliance obligations on titleholders. 
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Common to these conditions and compliance obligations on titleholders, particularly between the 

OPGGS Act and the Sea Dumping Act, are ongoing monitoring requirements for project proponents 

during the operational phase. Under the OPGGS Act, key aspects of these monitoring requirements 

would be outlined in monitoring plans as specified under Clause 6 of Schedule 2 to the 

GHG Regulations. Under the Sea Dumping Act proposals would be outlined in a Long Term 

Management Plan in an application form recently developed by the Department of Climate Change, 

Energy, the Environment and Water: www.dcceew.gov.au/sites/default/files/documents/ccs-sea-

dumping-permit-application-form.pdf. Monitoring obligations may also be imposed on a titleholder as 

part of the conditions of an EPBC Act approval.  

The recently published Offshore Carbon Capture and Storage Regulatory Approvals Guidance Note 

provides recommendations on a best practice approach to sequencing these approvals: 

www.nopta.gov.au/_documents/fact-sheets/Offshore-Carbon-Capture-and-Storage-Regulatory-

Approvals-2023.pdf. While this guidance recommends that OPGGS Act approvals for GHG injection 

licences (and associated site plans) are obtained in advance of Sea Dumping Act and EPBC Act 

approvals, it remains at the discretion of project proponents to determine the sequencing of these 

approvals for their individual project. 

The discretion provided under subsection 25(3) of the GHG Regulations for the RCM to have regard 

to other relevant matters when approving a site plan will allow the RCM to take into account the 

approval terms, including conditions of an earlier permit approval under the Sea Dumping Act or 

EPBC Act approval, when considering the content of a site plan, in circumstances where a proponent 

has already obtained one or both of these other approvals. Given that site plans consider similar 

environmental and geological factors to approvals under the other legislative frameworks the 

discretion afforded to the RCM to have regard to these materials will limit the potential for the 

imposition of incompatible obligations and conditions on proponents. This flexibility will also assist 

to mitigate the risk of inconsistent decision making across the frameworks. 

Similarly, where a proponent seeks to vary an approved site plan under Division 7 of Part 4 of the 

GHG Regulations during the operational phase of their project, approvals across the OPGGS Act, 

EPBC Act and Sea Dumping Act will be operating concurrently. The discretion provided under 

subsection 42(3) for the RCM to have regard to other relevant matters when considering whether to 

approve a variation to a site plan will allow the RCM to take into account the approval terms and 

conditions under the Sea Dumping Act permit or EPBC Act approval for the project. The site plan 

variation will address similar environmental and geological factors to approvals under the other 

legislative frameworks. As such the flexibility afforded to the RCM to consider these materials will 

further assist to mitigate the risk of introducing inconsistencies in proponent obligations and approval 

conditions between these frameworks. 
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