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Competition and Consumer (Gas Market Code) Regulations 2023 

Responses to Standing Committee for the Scrutiny of Delegated Legislation's Monitor 12 of 
2023

Significant penalties in delegated legislation

The committee is seeking the minister's further advice as to whether the significant penalties 
in this instrument can be moved into primary legislation and, if not, whether further 
justification can be provided for the inclusion of such significant penalties in delegated 
legislation.

As mentioned in the previous response to the Committee on 27 September 2023, the 
Competition and Consumer (Gas Market Code) Regulations 2023 (the Code) is made under 
Part IVBB of the Competition and Consumer Act 2010 (the Act). Penalties for breaches of the 
Code are already located in the primary legislation, specifically in Part VI of the Act. Where 
penalty amounts are specifically included in the Code, this is a reduction in the penalty that 
otherwise applies under the primary legislation.

Where the amount of a civil penalty is not provided in a gas market instrument, the amount 
of the penalty is calculated in accordance with section 76 of the Act. Items 7C and 7D of the 
table in subsection 76(1A) of the Act set maximum amounts that a Court can award for 
penalties relating to breaches of civil penalty provisions of a gas market instrument.

Under item 7C, if the amount of a pecuniary penalty is not specified in a gas market 
instrument, the default maximum civil penalty for an individual is $2,500,000, while the 
maximum for a body corporate is the greater of:

• $50 million;
• if the court can determine the value of the benefit obtained, three times the value of 

that benefit; and
• if the court cannot determine the value of the benefit obtained, 30% of the body 

corporate’s adjusted turnover during the breach turnover period for the offence, act 
or omission.

If penalty amounts are not prescribed in the Code, the maximum penalty amounts 
calculated in accordance with section 76 of the Act, which are significantly higher than those 
currently within the Code, will apply. While the prescribed penalty amounts in the Code are 
significant, inclusion of these amounts in the Code means that the maximum penalties for 
the relevant provisions are lower than if the primary legislation penalty amounts were to 
apply.

The Explanatory Memorandum to the Treasury Laws Amendment (Energy Price Relief Plan) 
Bill 2022 explained (at paragraph 1.117), in relation to the approach to penalties for gas 
market instruments, that:

This approach is necessary because gas market instruments are the key mechanism through 
which the gas market is regulated, and the welfare of Australians is protected.
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...

It is expected that the maximum penalty would only be made available if appropriate; 
otherwise, a lower penalty will be prescribed for a civil penalty provision in a gas market 
instrument.

This approach is reflected in the terms of the Code.

Availability of independent merits review, judicial review, and no-invalidity clauses

The committee requests the minister's advice as to:

• whether the explanatory statement can be amended to include the justification 
provided for exclusion of merits review in relation to decisions that are preliminary or 
procedural in nature, including decisions under section 75;

• whether additional detail can be provided to the committee regarding how the 
justification for excluding decisions made under the instrument from merits review on 
the basis of policy decisions of a high political content meets the threshold in the ARC 
guide;

• in light of the exclusion of merits review for these decisions, how the requirement for 
a 14-day notice period is a sufficient safeguard; and

• whether the explanatory statement can be amended to include the additional detail 
provided regarding why the no-invalidity clauses are necessary and appropriate.

The response of the Committee is acknowledged and the Explanatory Statement will be 
amended to include justifications on the exclusion of merits review in relation to decisions 
that are preliminary or procedural in nature, including decisions under section 75, as well as 
detail on the justification for no-invalidity clauses. 

The previous response to the Committee on 27 September 2023 referred to the 
Administrative Review Council's guide, ‘What decisions should be subject to merits review?’ 
(ARC guide), which provides (at paragraphs 4.22 – 4.33) that policy decisions of a high 
political content may justify the exclusion of merits review. 

Relevantly, decisions made under the Code affecting the Australian economy fall within this 
exception (paragraph 4.23 of the ARC guide). Decisions considered to be of high political 
content in the previous response to the Committee (under subsections 61(1), 63(1) and 
68(1)) are part of the exemptions framework in the Code. These decisions are economically 
consequential for the east coast gas market and the cost of energy for consumers in that 
market, which ranges from domestic households to industrial gas users. A key objective of 
the exemptions framework is to incentivise suppliers to commit more gas supply to the east 
coast to address gas supply shortfalls that have been forecast by the Australian Energy 
Market Operator and the Australian Competition and Consumer Commission.
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The scale and market impact of decisions made under the Code, such as a decision to grant 
an exemption under subsection 61(1), are of high political content based on the 
considerations involved in making those decisions. For instance, the granting of an 
exemption under subsection 61(1) may be appropriate following the Minister’s 
consideration of matters of sufficiently high political content under subsection 61(4), 
including:

• the extent to which the exemption would promote:
o  a workably competitive market for regulated gas;
o the affordability and availability of regulated gas on reasonable terms; and 
o the sufficiency or adequacy of investment in, and supply and production of, 

regulated gas;
• the effect or expected effect of other related decisions or government policies;
• the impact on trade and exports, and on international relations; and
• the impact on the economy.

These considerations contribute to the Code’s objective to incentivise the adequate supply 
and long-term investment of reasonably priced gas in the domestic market. The approach 
aims to ensure that gas prices are driven by Australian market fundamentals and costs, 
rather than international factors. The exemptions framework will allow Australia to deliver 
on energy supply commitments to trading partners and reduce the risk of triggering the 
Australian Domestic Gas Security Mechanism. By reducing this risk, Australia will maintain 
its investments and reputation as a trusted trading partner.

Suppliers seeking an exemption from the price rules in the Code will be expected to offer 
commitments to meet the policy intent and justify the exemption from the Code’s pricing 
rules. While the types of conditions are not defined in the Code, it is expected they will 
relate to additional domestic volumes, price commitments, investment in new production, 
how gas is offered to the domestic market and other related matters. Decisions made in 
relation to these exemptions, and such commitments, are expected to be important to 
address gas supply shortfalls.

The exemptions framework also reflects the importance of providing producers with policy 
certainty to engage in long term investments. The Code allows producers to enter into 
multi-year enforceable commitments with the Commonwealth Government, thus providing 
certainty around price regulation. That certainty, and the economic impact of the Code, may 
be diminished if relevant decisions are subject to merits review.

The department engaged in extensive consultation during the development of the Code, 
including a period of public exposure on the draft Code and consultation with industry. 
Based on the feedback received during consultation, the 14 business day notice period was 
considered sufficient. This is because 14 business days allows almost three calendar weeks 
for an applicant to properly consider the impact of any proposed conditions and make a 
decision on whether to accept those conditions, or withdraw their application for an 
exemption, variation or revocation. This timeframe strikes the appropriate balance between 

7



4

the rights of the applicant and the need for market-sensitive exemptions to be promptly 
implemented.

Privacy, conferral of discretionary powers and adequacy of explanatory materials

The committee is seeking further advice from the minister as to whether the explanatory 
statement can be updated to include additional information on the factors to be considered 
when determining what is 'contrary to the public interest'. 

The response of the Committee is acknowledged and the Explanatory Statement will be 
amended to include the requested information. 
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