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Australian National University (Governance) Statute 2023 
Response to Senate Standing Committee for the Scrutiny of Delegated Legislation 

Dear Minister 

I refer to the Delegated Legislation Monitor, No. 9 of 2023, of the Senate Standing Committee 
for the Scrutiny of Delegated Legislation which, among other instruments, considered 
the Australian National University (Governance) Statute 2023, under Standing Order 23(4A), 
which confers power on the Committee to consider instruments even where not subject to 
disallowance.   

The University recognises the important role of the Senate Standing Committee, values its 
consideration of University Statutes, Rules and Orders, and strives to ensure it responds to 
questions from the Committee as fully and as constructively as it can.  The University thanks the 
Committee for its comments on the Australian National University (Governance) Statute 2023.   

The Committee raised technical concerns in relation to delegation of administrative powers and 
functions; and the adequacy of explanatory materials and no-invalidity clauses.  The University’s 
responses regarding each of these concerns is detailed below. 

Delegation of administrative powers and functions; adequacy of explanatory materials 

The University has carefully considered the Committee’s comments in relation to the 
appropriate delegation of powers and functions as outlined in Part 7, sections 65-67 of the 
Statute. 

The provisions of Part 7 are not intended to operate in isolation, but as an integral part of the 
University’s comprehensive Delegations Framework. 

The University is a large, complex organisation that needs delegated authorities to operate 
effectively. These are the ends for which Part 7 was drafted.  However, the University is equally 
concerned to ensure that delegated authorities are exercised properly and support the 
application of high standards of governance consistently across the University.  
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It is for this reason that the University has been progressively removing separate delegation and 
sub-delegation powers in individual items of University legislation and moving to reliance on 
general provisions that can be used in a consistent way across the University. 

It is important to recognise that the delegation provisions of Part 7 do not operate in isolation, 
but instead form part of a comprehensive Delegations Framework for delegating authority 
within the University.  

The Delegations Framework provides important limitations and safeguards for the delegation 
and sub-delegation of functions. The framework is governed by policy and procedure approved 
by the University’s Council. (Copies of the current policy and procedure are attached for the 
Committee’s information.) 

The Delegations Framework includes the following features: 

 The Delegations Framework covers all delegations of authority within the University and 
is not limited to, but includes, delegations under Part 7 of functions under University 
legislation and under decisions of the University’s Council and Vice-Chancellor. 

 The Delegations Framework is managed centrally and at a high level within the 
University. The University’s Council has delegated authority to the Vice-Chancellor to 
oversee management of the framework and to approve amendments to it from time to 
time. Proposals for new delegations, and modifications of existing delegations, must be 
approved by the Vice-Chancellor on the recommendation of the Delegations 
Administrator. 

 The Delegations Framework also reflects the University’s position-based organisational 
structure. The University’s view is that it would be impractical to properly manage a 
complex organisation like the University otherwise than though the flexible, structured, 
consistent use of delegations. It is also the University’s view that it is not practicable for 
the details of these delegations to be set out in University legislation. 

 Under the Delegations Framework the University’s delegations are managed in a 
systematic, transparent way. All delegations are published on an internal University 
Delegations Website. Delegation assignments are recorded and managed within the 
University’s HR Management System and recorded against position data. 

 Delegations are assigned on a position rather than an individual basis. A staff member 
appointed to a position is able to exercise the position’s delegations. The delegations 
also extend to a person acting in the period for a specified period. The delegations for a 
position are generally established when a position is created and can be updated if 
duties change. Banded (Generic) Delegations (e.g. delegations authorising expenditure 
of funds) are assigned in accordance with the level of responsibility for a position.  

 The University follows a merits-based appointments policy. The University would not 
appoint a person to a position within the University unless it was satisfied that the 
person had the skills, qualifications and experience required for the position, including 
the skills, qualifications and experience required to exercise the position’s delegations. 

 The Delegations Framework includes important provisions for the responsibilities of 
delegates, disclosure of interests, regular monitoring, oversight and review of 
delegations, and training. 

 The provisions of Part 7 were included in the previous (now repealed) statute in 2020. 
 The University notes the explanatory statement included for the Statute did not include 

a detailed explanation of the background to the provisions in Part 7.  The University will 
include an increased level of detail and background explanation in future explanatory 
statements to outline our position on delegations and the practical limitations on their 
exercise.  
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Competition and Consumer (Gas Market Code) Regulations 2023 - Responses to Standing 
Committee for the Scrutiny of Delegated Legislation's Monitor 10 of 2023 (F2023L00994)

Significant penalties in delegated legislation

The Committee sought advice as to:
• why the significant penalties are necessary and appropriate for inclusion in delegated

legislation; and
• further justification for the inclusion of such significant penalties, with reference to the

Attorney-General's Department's Guide to Framing Commonwealth Offences.

The Competition and Consumer (Gas Market Code) Regulations 2023 (the Code) are made under 
sections 53L and 172 of the Competition and Consumer Act 2010 (the Act).  The inclusion of civil 
penalties in the Code is consistent with the framework provided for in the Act, and approaches to 
other industry codes under the Act. Part IVBB of the Act was inserted by the Treasury Laws 
Amendment (Energy Price Relief Plan) Act 2022 allowing for regulations to prescribe gas market 
codes (section 53L). 

Section 53L of the Act provides that the Code may prescribe matters required or permitted by 
the Act to be prescribed by a gas market code. Subsection 53ZJ(1) of the Act provides that a gas 
market instrument (which includes a gas market code as defined in section 4 of the Act) may provide 
for civil penalties.  

Paragraph 2.3.4 of the Attorney-General's Department's Guide to Framing Commonwealth Offences 
provides examples of where it may be appropriate to delegate offence content, including where:

• the relevant content involves a level of detail that is not appropriate for an Act; and
• prescription by legislative instrument is necessary because of the changing nature of the

subject matter.

Part IVBB of the Act was inserted to urgently address gas market prices, power imbalances and 
systemic issues which may limit buyers’ ability to negotiate gas supply contracts on reasonable 
terms. Flexibility is essential to adapt to changing markets, and having technical details in delegated 
legislation also allows industry and other stakeholders to participate in the development of any 
changes, including specific penalties. If this flexibility was limited, quick updates could not be made 
and markets and stakeholders may be negatively affected.

A high level of detail is also required in relation to the regulation of the gas market, including, for 
example, the scope of regulated gas (the ‘gas commodity’ covered by the Code) and the matters that 
must be included in a gas expression of interest (EOI), which is specific and suitable for delegated 
legislation. The civil penalties set out in the Code are consistent with the requirements in Part IVBB 
of the Act. The framework for Part IVBB is based on the Industry Codes model in Part IVB of the Act 
and is similar to the Consumer Data Right model in Part IVD, both of which use the same approach in 
relation to inclusion of penalties in delegated legislation. 

Subsection 76(1A) of the Act sets out the maximum amounts for pecuniary penalties under gas 
market instruments. The civil penalties in the Code are consistent with subsection 76(1A) as they do 
not exceed the maximum amounts set out in the table.

Where specific amounts for civil penalties are provided in the Code, these are lower than the 
maximum penalty amount provided for under the Act.  The maximum penalty has been designed to 
provide an effective deterrent to breaches of the law, whilst ensuring a penalty cannot be 
considered an acceptable cost of doing business.  

11



The maximum penalty available for breach of a civil penalty provision of a gas market instrument 
also aligns with the maximum penalty for anti-competitive conduct and breaches of the Australian 
Consumer Law. The maximum penalty also reflects the potential consequences that contravening 
conduct could have on other gas market participants and Australian consumers more broadly, and 
the need for a strong deterrent to ensure compliance with the new framework.

Availability of independent merits review; availability of judicial review; no invalidity clause

Exclusion of merits review

The Committee requested advice as to whether independent merits review is available in relation to 
discretionary decisions under the instrument and, if not, the circumstances of the relevant decisions 
which justify their exclusion from merits review, by reference to the Administrative Review Council's 
guide, What decisions should be subject to merits review?

Independent merits review is not available under the Code. The Administrative Review Council’s 
guide, ‘What decisions should be subject to merits review?’, sets out factors that may justify 
excluding decisions from merits review. In accordance with the Council’s guidance, many 
discretionary decisions under the Code are not considered appropriate for merits review because 
they are policy decisions of high political content. For instance, they may impact on Australia’s trade 
and exports, international relations, economy, and on the welfare of Australians through the 
regulation of the Australian gas market. This would include decisions under subsections 61(1), 63(1) 
and 68(1). 

Consistent with the Council’s guidance, other discretionary decisions under the Code are not suitable 
for merits review on the basis that they are preliminary or procedural decisions that facilitate, or 
that lead to, the making of a substantive decision. This would include decisions under subsections 
61(4), 62(2), 63(2) and 75(1). Including review rights in relation to these decisions would frustrate or 
delay administrative decision-making processes under the Code. The Council’s guidance also clarifies 
that decisions involving the delegation of a function or power to a person should not be subject to 
merits review. The exclusion of section 77 of the Code from merits review is justified on this basis.  

Part 8 of the Code specifically includes procedural safeguards designed to ensure the rights and 
interests of persons are not unduly impacted by discretionary decisions made under the Code. For 
example, the Energy Minister must give at least 14 business days’ written notice of conditions 
proposed to be included in a conditional Ministerial exemption to the person or persons that will be 
subject to the conditions, unless an exception applies.

Furthermore, the Code includes statutory rights in sections 59 and 67 for an applicant to withdraw 
their application for a conditional Ministerial exemption, variation, or revocation. An applicant may, 
for instance, wish to withdraw their application during the 14-business day notice period if they are 
not willing to accept the conditions proposed. The statutory withdrawal right recognises that the 
application process for an exemption from penalty provisions in the Code is voluntary, and that 
exemptions should be granted on terms acceptable to applicants and the Government, in a way that 
achieves the objectives the of the scheme. 

Availability of judicial review and ‘no invalidity’ clauses

The Committee requested advice as to why the no invalidity clauses are considered necessary and 
appropriate and whether there are any safeguards in place in relation to decision under those 
provisions.
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Subsections 61(7) and 76(3) provide that a failure to comply with the consultation requirements 
prior to granting a conditional Ministerial exemption and undertaking a review of the Code’s 
operation, respectively, do not affect the validity of the exemption or the review.  As the Code 
already effectively requires two Government Ministers – the Energy Minister and the Resources 
Minister – to agree before granting an exemption or commencing a review, it is appropriate in the 
circumstances that failing to consult two additional Government Ministers (the Minister 
administering Part IVBB of the Act and the Industry Minister) does not invalidate an exemption or 
review. 

In the case of an exemption, the importance of thorough consultation is to be balanced against the 
need for certainty, as parties may enter contracts based on a supplier exemption, and failure to 
consult with other Government Ministers should not affect the certainty of that decision. 
Nevertheless, it is the intention that the consultation process in both s 61(6) and 76(2) occurs in all 
but the most urgent circumstances.

It is also significant to note that ‘no invalidity’ provisions only apply in relation to a failure by the 
Energy Minister and Resources Minister to comply with the consultation processes in 
subsections 76(2) and 61(6) and do not affect a person's right to seek judicial review in relation to 
other matters. As such, avenues to challenge decision-making remain.

Strict liability offences

The Committee requested advice as to:
• whether the offence provisions in the instrument are intended to be offences of strict

liability; and
• if so, why the strict liability offences are necessary and appropriate with reference to the

principles set out in part 2.2.6 of the Attorney-General's Department's Guide to Framing
Commonwealth Offences.

The Code contains civil penalty provisions as provided for under section 53ZJ of the Act. Section 53ZJ 
of the Act allows a gas market instrument to provide that a provision is a civil penalty provision or 
that a person is liable to a civil penalty if they contravene the provision. The penalty provisions in the 
Code are not offences of strict liability.

A ‘strict liability’ offence is defined in section 6.1 of the Criminal Code Act 1995 (the Criminal Code) 
as an offence that does not contain a fault element for any of the physical elements of the offence, 
and the defence of mistake of fact under section 9.2 of the Criminal Code is available. A strict liability 
offence can only be applied by an express provision to this effect. Likewise, a civil penalty provision 
is enforceable under section 79 of the Regulatory Powers (Standard Provisions) Act 2014 if, as 
outlined in subsection 79(2), the provision expressly sets out the words “Civil penalty” at its foot or 
another provision provides that the provision is a civil penalty provision. While most of the penalty 
provisions in the Code do not contain a fault element, they are all expressed as civil penalty 
provisions with either the words “Civil penalty” at the foot of the provision or by expressly stating 
that it is a civil penalty provision.

Only sections 30 and 31 of the Code require an element of good faith within the meaning of the 
unwritten law. A person contravenes section 30 or 31 if a court finds that the person did not act in 
good faith. To make that determination, the court may have regard to certain matters listed in 
section 32 that are relative to the person’s state of mind, such as whether the person acted honestly 
and the extent to which the person has not acted arbitrarily, capriciously, unreasonably, recklessly or 
with ulterior motives. The presence of a ‘fault’ element means that sections 30 and 31 are not strict 
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liability offences. In addition, subsections 30(2) and 31(3) explicitly state that these provisions are 
civil penalty provisions. 

As set out in the Explanatory Statement, the civil penalty provisions in the Code are not ‘criminal’ for 
the purposes of human rights law. The inclusion of strict liability offences was not considered 
necessary in the development of the Code. This is because, pursuant to part 2.2.6 of the 
Attorney-General's Department's Guide to Framing Commonwealth Offences, the penalty units in 
each civil penalty in the Code exceed the amount appropriate for a strict liability offence (60 penalty 
units for an individual; 300 for a body corporate). In addition, there is no need to deter the conduct 
set out in the Code by applying strict liability offences as punishment. The nature of the conduct in 
the Code is operational and contravention does not need to be dealt with on a criminal level. As 
there were no legitimate grounds to apply strict liability, it would not have been appropriate to 
include strict liability offences in the Code.

As set out in the Explanatory Statement, the civil penalty provisions are intended to be regulatory 
and disciplinary, and aim to encourage compliance with the Code. Further, the provisions do not 
apply to the general public, but instead to a sector or class of people (such as suppliers and buyers of 
regulated gas) who should reasonably be aware of their obligations under the Code. The civil 
penalties are intended to enable an effective disciplinary response to non-compliance. 

Privacy; conferral of discretionary powers; adequacy of explanatory materials

The Committee requested advice as to:
• whether the information that may be collected, used and/or disclosed under the instrument

includes personal information; and
• whether any statutory safeguards apply to protect personal information that may be

collected under Part 6, including whether the Privacy Act 1988 applies; and
• whether a person is required to comply with a request from the Energy Minister under

section 75; and
• what factors are required to be considered in determining what is 'contrary to the public

interest' under subsection 43(3).

Personal information

In general, information collected and published under the Code would pertain to businesses, rather 
than individuals. In particular, it is intended that information collected from suppliers under Part 6 of 
the Code would not be personal information. In limited circumstances, there may be some 
information collected, used or disclosed under the Code that is personal information for the 
purposes of the Privacy Act 1988 (Privacy Act). For example, the names and contact details of 
individuals making applications on behalf of the entity applying for a Conditional Ministerial 
exemption. In these cases, the information will be dealt with in accordance with Privacy Act 
obligations.

Section 75

Section 75 of the Regulations provides that the Energy Minister may request additional information 
and documents from certain persons in connection with an application for a conditional Ministerial 
exemption, or to vary or revoke such an exemption, under sections 58 or 66 respectively. The 
purpose of this provision is to permit the Energy Minister to collect and consider relevant 
information from persons – who may not necessarily be the applicants for the Ministerial 
exemptions – in deciding whether to grant the exemption. 
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There are no legal consequences if a person fails to comply with section 75 – that is, persons who 
are issued with a request under section 75 are not required to respond to the notice. However, 
where the Energy Minister considers it necessary to seek information or documents from specific 
persons before making an exemption decision, a failure to provide such information may practically 
delay the decision-making process. If insufficient information is provided, a person’s application may 
be rejected because the Minister cannot be satisfied of a certain matter. 

Subsection 43(3)

The ACCC must publish certain information on deemed exemptions for small suppliers available 
under section 55 as soon as practicable after the ACCC has obtained that information. This is to 
ensure transparency for the market, and ensure it is clear which suppliers can exceed the 
‘reasonable price’ (as this will affect the negotiation of contracts). However, the ACCC does not have 
to publish if publication would prejudice the commercial interests of the supplier in a substantial 
way or is contrary to the public interest.

What is contrary to the public interest will depend on the circumstances. In determining what is 
contrary to the public interest, the ACCC may consider whether publishing certain information: 

• is of serious concern or benefit to the public, not merely of individual interest, and
• related to matters of common concern or relevance to all members of the public, or a

substantial section of the public, including whether publication will pose risks to the stability
of the market or economy.

Matters more appropriate for parliamentary enactment

We note the concerns of the Committee with regard to this instrument. The policy objectives of the 
Code are consistent with the overarching purpose of enabling provisions in the Act, which allow for 
the establishment of a gas market code. 

Those enabling provisions were made under the Treasury Laws Amendment (Energy Price Relief 
Plan) Act 2022, which was passed by the current Parliament. The Explanatory Memorandum to that 
Act specifies that a gas market code would need to deal with a broad range of matters, with 
sufficient obligations to ensure proper regulation of the industry. The measures in the Code give 
effect to the requirements and expectations of the primary legislation. 
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Attachment A 

Response to the Senate Standing Committee for the Scrutiny of Delegated Legislation in relation 
to the Offshore Petroleum and Greenhouse Gas Storage (Environment) Regulations 2023 

Response to the Committee’s question about the availability of independent merits review 

Observations from the Committee: 

The Offshore Petroleum and Greenhouse Gas Storage (Environment) Regulations 2023 
(the Environment Regulations) confer a number of discretionary decisions on the National Offshore 
Petroleum Safety and Environmental Management Authority (NOPSEMA). 

In its Delegated Legislation Monitor 10 of 2023, the Committee states that the Environment 
Regulations do not appear to provide for merits review of these decisions. The Committee further 
states that, while the explanatory statement appears to justify why merits review is excluded in 
relation to some of the decisions in the Environment Regulations, it does not do so for the majority of 
the discretionary decisions provided for in the instrument.   

The Committee therefore requests the Minister's advice as to: 

• whether the discretionary decisions that can be made under this instrument are subject to
independent merits review, and if so, a list of these decisions; and

• a list of the discretionary decisions that are not subject to merits review under the instrument,
and what characteristics of each of these decisions justify the exclusion of review, by
reference to the grounds set out in the Administrative Review Council's guidance document,
What decisions should be subject to merits review? (ARC guidance).

Response: 

The discretionary decisions that can be made by NOPSEMA under the Environment Regulations are 
not subject to independent merits review. 

As described in the explanatory statement, a number of the discretionary decisions in the Environment 
Regulations are preliminary in nature. The ARC guidance states that preliminary or procedural 
decisions that facilitate, or that lead to, the making of a substantive decision are unsuitable for review.  

For example, under section 27 of the Environment Regulations, NOPSEMA must decide 
provisionally if a submitted or resubmitted environment plan includes material apparently addressing 
all of the provisions of Division 2 of Part 4 of the Environment Regulations (which sets out the 
content requirements for an environment plan). This initial completeness check is not an assessment 
of the appropriateness, quality or adequacy of the environment plan. NOPSEMA is only required to 
determine that there is some information included in the plan to address each of the content 
requirements, for the purposes of publication of the plan prior to NOPSEMA’s assessment of the plan 
(and public comment if the plan is for a seismic or exploratory drilling activity). If NOPSEMA 
decides that an environment plan does not include material apparently addressing each of the content 
requirements, the titleholder will have the ability to incorporate the material by modifying the plan 
and resubmitting it to NOPSEMA. 

Another example is a decision by NOPSEMA to request further written information about a submitted 
offshore project proposal, resubmitted offshore project proposal or environment plan during its 
assessment of the proposal or plan (sections 8, 12 and 32). The ability to request further information is 
intended to be used in circumstances where insufficient information has been included in a proposal 
or plan, or the information provided requires clarification to assist NOPSEMA to make a decision. 
NOPSEMA cannot request information that is not otherwise required by the Environment 
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Regulations. NOPSEMA must still assess the proposal or plan, and make a decision in accordance 
with the Environment Regulations, whether or not the additional information is provided. 

The explanatory statement further describes that certain decisions involve the evaluation of complex 
and competing facts and policies, following extensive inquiry which may include public consultation. 
It is consistent with the ARC guidance that decisions involving this type of process and complexity 
would not be subject to merits review. Decisions of this nature include a decision to accept or refuse 
to accept an offshore project proposal (section 13) and a decision to accept an environment plan 
(including in part or subject to limitations or conditions), and give notice of an opportunity to modify 
and resubmit an environment plan or refuse to accept an environment plan (section 33).  

These decisions require a highly technical understanding and analysis of the environmental risks 
associated with offshore petroleum and greenhouse gas activities, and the sufficiency of proposed 
environmental management measures to reduce impacts and risks to as low as reasonably practicable 
and an acceptable level. This requires an analysis of competing factors, including differing views that 
may be submitted by stakeholders, reference to environmental policies and guidance, and the ability 
to access and understand the relevance and applicability of available scientific knowledge or research.     

The Environment Regulations also include decisions that the ARC guidance states are unsuitable for 
merits review as they have such limited impact that the costs of review cannot be justified. For 
example, a summary of an accepted environment plan that is submitted by the titleholder for 
publication must be to the satisfaction of NOPSEMA (subsection 35(7)). There is little substantive 
effect of a decision by NOPSEMA that a summary is not to the satisfaction of NOPSEMA. It does not 
impact or change NOPSEMA’s decision to accept the environment plan, does not prevent the 
titleholder undertaking an activity and is not a ground for NOPSEMA to withdraw acceptance of the 
plan. In effect, the titleholder would need to submit a revised summary until NOPSEMA is satisfied 
with the summary for public disclosure. The summary draws from or points to content already in the 
environment plan. Given the limited impact of the decision, the cost of merits review would be 
disproportionate to the significance of the decision under review. 

The Australian Government has announced a policy review of the environmental management 
regulatory regime for offshore petroleum and greenhouse gas storage activities. Noting the 
Committee’s comments, the availability of independent merits review for discretionary decisions 
under the Environment Regulations can be considered further as part of the review. In the meantime, 
it is important that the Environment Regulations continue in force to ensure regulatory certainty, and 
to provide a robust framework for the management of environmental impacts and risks of offshore 
petroleum and greenhouse gas activities to as low as reasonably practicable and an acceptable level. 

Response to the Committee’s question about the availability of judicial review 

Observations from the Committee: 

The Environment Regulations contain four no-invalidity clauses (in subsections 9(3), 13(3), 33(4) and 
33(9).  

In its Delegated Legislation Monitor 10 of 2023, the Committee states that the explanatory statement 
provides that ‘this ensures the validity of all decisions is maintained and provides NOPSEMA with 
flexibility to make thorough and informed decisions in any circumstances’. However, the Committee 
states there is no detail about the circumstances in which this may occur, noting that the timeframes 
may be set by NOPSEMA itself. 

The Committee requests the Minister's advice as to: 
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• why the no-invalidity clauses in sections 9, 13 and 33 of the instruments are necessary and 
appropriate and whether there are any safeguards in place in relation to decisions under these 
provisions; and  

• the circumstances, and likelihood, that NOPSEMA might exceed the specified time limits for 
making a decision, particularly as the instrument appears to allow NOPSEMA to determine 
the time period for making decisions, if the 30-day period cannot be met. 

Response: 

Subsections 9(3), 13(3), 33(4) and 33(9) of the Environment Regulations each provide that 
NOPSEMA’s failure to comply with set timeframes for making certain decisions does not affect the 
validity of those decisions. The relevant provisions relate to the requirement for NOPSEMA to make 
certain decisions within a 30 day period, or if NOPSEMA is unable to meet this timeframe, by no 
later than the day by which NOPSEMA advises the titleholder that a decision will be made. The 
relevant decisions are:  

1. a decision that an offshore project proposal is suitable for publication (section 9);  
2. a decision to accept or refuse to accept a resubmitted offshore project proposal (section 13); 

and  
3. a decision to accept or refuse to accept an environment plan or a resubmitted environment 

plan (section 33).  
 
The main intent of these provisions is to ensure the validity of NOPSEMA’s decisions if NOPSEMA 
fails to comply with the 30 day period. However, it is acknowledged that the provisions will also 
apply in the unlikely event that NOPSEMA does not make a decision by any later day advised by 
NOPSEMA.  
 
As the explanatory statement notes, these provisions ensure the validity of NOPSEMA’s decisions is 
maintained. This will increase regulatory certainty for titleholders. For example, if a decision is made 
to accept an environment plan on the basis that NOPSEMA is reasonably satisfied that the plan meets 
the acceptance criteria, but that decision is not made within the stipulated timeframes because of an 
administrative oversight, the titleholder should not be penalised by having NOPSEMA’s decision to 
accept their environment plan determined to be invalid.    
 
NOPSEMA has processes in place to ensure compliance with time limits so that decisions are made in 
a timely manner. To date, NOPSEMA has either completed all its offshore project proposal and 
environment plan assessments within the 30 day period, or has advised the titleholder within that 
timeframe that further time is required to make a decision. 
 
For context, a decision to require extra time beyond the 30 day period is generally used in conjunction 
with NOPSEMA providing the titleholder with a reasonable opportunity to modify the offshore 
project proposal or environment plan after inadequacies have been identified in its written submission, 
in accordance with NOPSEMA’s published assessment policies. This gives the titleholder the 
opportunity to address those issues before a final decision is made.  
 
In relation to a decision that an offshore project proposal is suitable for publication (section 9) or a 
decision to accept or refuse to accept a resubmitted offshore project proposal (section 13), NOPSEMA 
has published an offshore project proposal assessment policy (available at 
/www.nopsema.gov.au/sites/default/files/documents/2021-03/A469720.pdf). The policy, which 
relates to similar provisions in the Offshore Petroleum and Greenhouse Gas Storage (Environment) 
Regulations 2009 (the 2009 Environment Regulations), describes NOPSEMA’s administration of the 
Regulations and outlines when extra time beyond the 30 day period may be needed to make a 
decision. There can be various reasons, including where NOPSEMA has requested further written 
information from the proponent or where the project is complex with significant or uncertain impacts 
or risks. 
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In relation to a decision to accept or refuse to accept an environment plan or a resubmitted 
environment plan, NOPSEMA has published an environment plan assessment policy (available at 
www.nopsema.gov.au/sites/default/files/documents/2021-03/A662608.pdf). The policy, which relates 
to similar provisions in the 2009 Environment Regulations, notes a range of reasons why NOPSEMA 
may be unable to make a decision in the 30 day timeframe, including the following:  

• if a seismic or exploratory drilling activity environment plan submitted following a public 
comment period is deemed to be incomplete 

• because of the complexity of the submission (that is, for complex or large activities) 
• in consultation with the titleholder, when other submissions from the same titleholder are 

identified to be of a higher assessment priority 
• when NOPSEMA has requested further written information  
• if NOPSEMA is awaiting financial assurance declarations or confirmation from a titleholder 

(see NOPSEMA’s financial assurance for petroleum titles policy for further details at 
www.nopsema.gov.au/sites/default/files/documents/2021-03/A607991.4.pdf).  

The relevant provisions only provide for the validity of a decision to the extent that NOPSEMA fails 
to meet the decision-making timeframes. Judicial review of NOPSEMA’s decision could still be 
sought on other grounds such as failing to provide procedural fairness, failing to take into account a 
relevant consideration or an error of law. 

Accordingly, the ‘no invalidity’ provisions in subsections 9(3), 13(3), 33(4) and 33(9) of the 
Environment Regulations are necessary, reasonable and proportionate to provide regulatory certainty 
and avoid potential disadvantage to titleholders in the unlikely event that the timeframes set out in the 
Environment Regulations are not met.  

Response to the Committee’s question about strict liability; significant penalties 

Observations from the Committee: 

The Environment Regulations contain a number of strict liability offences. The penalties for these 
offences range from 30 to 80 penalty units. Specifically, subsections 17(1), 18(1) and 19(1) provide 
for 80 penalty units for an individual. 

In its Delegated Legislation Monitor 10 of 2023, the Committee states that while the explanatory 
statement contains an explanation for why it necessary and appropriate to impose offences of strict 
liability, the Committee remains concerned about the high penalties imposed by subsections 17(1), 
18(1) and 19(1) in delegated legislation. 

The Committee would therefore appreciate the Minister's advice as to:  

• why the above significant penalties are necessary and appropriate for inclusion in delegated 
legislation; and  

• the justification for including penalties that exceed the Committee's expectations, and the 
expectations set out in the Attorney-General's Department's Guide to Framing 
Commonwealth Offences. 

Response: 

The maximum of 80 penalty units only applies to the most serious offences in the Environment 
Regulations. Subsection 17(1) makes it an offence for a titleholder to undertake an activity under a 
title without an environment plan in force for the activity. Subsection 18(1) makes it an offence for a 
titleholder to undertake an activity under a title in a way that is contrary to the environment plan or a 
limitation or condition of acceptance of an environment plan. Subsection 19(1) makes it an offence 
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for a titleholder to undertake an activity under a title after the occurrence of any significant new or 
increased environmental impact or risk arising from the activity, and the new or increased impact or 
risk is not provided for in the environment plan in force for the activity.  

An environment plan sets out comprehensive measures and arrangements for managing the 
environmental impacts and risks of an activity to ensure that those impacts and risks will be reduced 
to as low as reasonably practicable and will be of an acceptable level. It ensures that activities will be 
conducted in a matter consistent with the principles of ecologically sustainable development and that 
all potential impacts on matters protected under Part 3 of the Environment Protection and Biodiversity 
Conservation Act 1999 (EPBC Act) and the broader environment will be managed to an acceptable 
level. 

A higher penalty is appropriate given there are potentially severe environmental consequences that 
may result from non-compliance with these provisions in relation to an environment plan. If a 
titleholder undertakes an activity without an environment plan in force, does not undertake an activity 
in accordance with an environment plan or undertakes an activity when the environment plan does not 
provide for a significant new or increased impact or risk, there is a risk of environmental impacts and 
damage to protected matters under the EPBC Act and the broader environment. These higher penalties 
therefore reflect the seriousness of the offence. The Guide to Framing Commonwealth Offences states 
that a higher maximum penalty will be justified where the consequences of the commission of the 
offence are particularly dangerous or damaging.  

These offence provisions apply to a ‘titleholder’. Given the high costs involved in the oil and gas and 
greenhouse gas storage industries, in most (if not all) cases the titleholder will be a corporation rather 
than an individual. Furthermore, the offshore resources industry is a multi-billion dollar industry, with 
the capability and capacity to be aware of their regulatory obligations. A penalty less than 80 penalty 
units is considered unlikely to provide a sufficient deterrent or punishment to titleholders for non-
compliance with these offences, or to reflect the seriousness of a worst-case offence against one of 
these provisions. 

The penalty of 80 penalty units imposed by subsections 17(1), 18(1) and 19(1) is consistent with the 
2009 Environment Regulations. This same penalty has been imposed since the Regulations originally 
commenced. The penalty is also consistent with the penalty imposed under similar offence provisions, 
such as regulations 5.04(1), 5.05(1) and 5.05(1A) of the Offshore Petroleum and Greenhouse Gas 
(Resource Management and Administration) Regulations 2011. The Guide to Framing 
Commonwealth Offences states that a penalty should be consistent with penalties for existing offences 
of a similar kind or of a similar seriousness. Reducing the penalty amount compared to the 
2009 Environment Regulations may suggest that environmental risks are now commensurately lower, 
or that non-compliance with the relevant provisions is perceived as less significant by the Australian 
Government. 

The Committee states that significant penalties should ordinarily be included in primary, rather than 
delegated, legislation to ensure appropriate parliamentary oversight of the scope of the offence and 
penalty. The offences in subsections 17(1), 18(1) and 19(1) relate to environment plans. All the 
provisions relating to environment plans are contained in the Environment Regulations, rather than in 
the Offshore Petroleum and Greenhouse Gas Storage Act 2006 (the OPGGS Act). It is considered that 
setting out all the provisions relating to environment plans in one instrument provides greater clarity 
to regulated entities, rather than including the majority of provisions in the Regulations, and the 
offence provisions in the OPGGS Act. 
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Response to the Committee’s question about legal certainty; clarity of drafting 

Sections 57 and 58 of the Environment Regulations provide that a fee is payable to NOPSEMA which 
is the total of the expenses incurred by NOPSEMA in considering an offshore project proposal or 
financial assurance arrangements respectively. 

In its Delegated Legislation Monitor 10 of 2023, the Committee states that sections 57 and 58 appear 
to impose an unknown liability on a person or body corporate. The Committee further states that, in 
the absence of further information in the explanatory statement, it is unclear how the relevant fees will 
be calculated or negotiated, whether there is a maximum amount that can be charged, or if a person 
may seek either internal or independent review of the fee that is determined.   

Therefore, the Committee requests the Minister's advice about: 

• how the fees referred to in sections 57 and 58 of the instrument will be calculated; and 
• noting the instrument states 'that it is expected that NOPSEMA and the person…will agree on 

the terms of payment of the fee', further detail about the process in place to ensure an 
agreement; and 

• whether there is a maximum cap or limit on the fee that can be charged; and 
• whether a person may seek internal or independent review of the fee that is determined and if 

so, further detail about this. 

Response: 

The Environment Regulations provide that a fee is payable to NOPSEMA for its consideration of an 
offshore project proposal (section 57) and assessment of financial assurance arrangements proposed 
by a titleholder in relation to a petroleum activity (section 58).  

As noted in the explanatory statement, NOPSEMA’s regulatory functions under the OPGGS Act and 
regulations are fully cost-recovered through levies and fees payable by the offshore petroleum and 
greenhouse gas storage industries. Subsections 57(2) and 58(2) of the Environment Regulations 
provide that the fee is the total of the expenses incurred by NOPSEMA in considering the offshore 
project proposal or assessing the financial assurance arrangements respectively. The fee is due and 
payable in accordance with the terms of an invoice for the fee issued by NOPSEMA to the person 
who submitted the proposal or the titleholder.  

In relation to how the fees are calculated for consideration of offshore project proposals, NOPSEMA 
recovers its expenses through a fee-for-service. The fee is calculated by multiplying the hourly rate of 
each NOPSEMA staff member by the number of hours they worked on considering the proposal. 
Hourly rates are reviewed annually and are inclusive of fixed corporate overheads, which are also 
reviewed annually. 

When an offshore project proposal is submitted, NOPSEMA will provide advice to the person who 
submitted the proposal on the fee-for-service NOPSEMA will apply to its consideration of the 
proposal, for discussion and agreement. In practice, it is expected that NOPSEMA and the person who 
submitted the proposal would agree on the terms of payment of the fee. NOPSEMA’s pre-submission 
engagement costs are not charged.   

In relation to the fees for assessing financial assurance arrangements under section 58 of the 
Environment Regulations, most titleholders use a method developed by the Australian Energy 
Producers to estimate an appropriate level of financial assurance for pollution incidents that may arise 
because of their proposed petroleum activities. NOPSEMA has assessed and endorsed the Australian 
Energy Producers’ method. In complex cases, some titleholders have also engaged external expert 
assistance to help them in preparing their proposed financial assurance arrangements. In those cases, 
NOPSEMA does not charge a fee for assessing the financial assurance arrangements. The costs 
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associated with NOPSEMA’s review and handling of the financial assurance declaration and 
confirmation forms are considered part of the routine administration associated with the environment 
plan, for which levies are applied. 

In exceptional circumstances, if a titleholder does not use the approved Australian Energy Producers 
method or the complexity of the proposed financial assurance arrangements exceeds the limitations of 
that method, NOPSEMA may recover the expenses incurred in assessing and validating financial 
assurance arrangements through a fee-for-service. As with offshore project proposals, the fee is 
calculated by multiplying the hourly rate of each NOPSEMA staff member by the number of hours 
they worked on the assessment. The fee may also include the cost of engaging external experts to 
thoroughly assess the proposed arrangements in order to assist NOPSEMA’s assessment.  

As is the case with offshore project proposals, NOPSEMA will engage with a titleholder to provide 
advice on the potential fee that may apply to assessment of the financial assurance arrangements for 
discussion and agreement. 

The fee payable under section 57 or 58 of the Environment Regulations is limited in that it must not 
exceed the total expenses incurred by NOPSEMA in considering the offshore project proposal or 
assessing the financial assurance arrangements (subsections 57(2) and 58(2)). In relation to review of 
the fee, a person may request internal review of the fee that NOPSEMA has determined. To date, 
NOPSEMA has not received such a request. However, NOPSEMA may remit all or part of an 
imposed fee where it is considered appropriate, as noted in NOPSEMA’s cost recovery policy 
(available at 
www.nopsema.gov.au/sites/default/files/documents/Environment%20Plan%20Levies%20and%20Cos
t%20Recovery%20policy.pdf).   
 
In making that decision, NOPSEMA would be likely to consider a range of factors, such as the 
amount of NOPSEMA expenses incurred, the complexity of the submission, and how far the 
submission has progressed through the assessment process. Judicial review of NOPSEMA’s decision 
about the fee could also be sought on such grounds as an error of law. 

The fee provisions in section 57 and 58 are consistent with the equivalent provisions in the 
2009 Environment Regulations which have been in place for a number of years. The department is not 
aware that concerns have been raised as to uncertainty or lack of clarity arising from the drafting of 
these provisions. 
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