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Response to Senate Standing Committee for the Scrutiny of Delegated Legislation 

 

Source of authority for the instrument  

The Committee has requested my further advice as to the source of authority relied upon to 

create the exemption to the Electronic Transactions Act 1999 (ETA), noting that the 

Bankruptcy Act 1966 (Bankruptcy Act) does not appear to contain an express 

exemption-making power by regulation equivalent to section 7A of the ETA. 

 

The Bankruptcy Regulations were made by the Governor-General on the recommendation of 

the former Government. I understand that the intent of subsection 102(3) of the Bankruptcy 

Regulations as currently drafted was to prescribe an electronic service rule that engages 

subsection 9(3) of the ETA – that is, documents may be served electronically in accordance 

with the ETA without the recipient’s consent. 

 

However, as noted in my covering letter, I acknowledge the Committee’s comments and 

concerns that delegated legislation can fill out the detail of an Act but cannot extend it. I 

agree that regulations made under paragraph 315(2)(g) of the Bankruptcy Act could not 

override primary legislation in the absence of a specific statutory provision allowing this to 

occur. I will instruct my department to pursue an amendment to repeal current section 102(3) 

and replace it with a new s102(3) as a matter of priority, to clarify the drafting and address 

the Committee’s concerns. 

 

 

Scope of the instrument  

 

At paragraph 1.14 of Delegated Legislation Monitor 6 of 2022, the Committee has 

requested my advice on the scope of the exemption, including whether the exemption 

applies in relation to bankruptcy notices.  

 

As you are aware, section 102 of the Bankruptcy Regulations directs attention to 

section 28A of the Acts Interpretation Act 1901 (AIA) which sets out the general rules 

for legislation to provide service on natural persons and bodies corporate, such as rules 

with respect to courier service. Section 28A of the AIA provides that a document may be 

served ‘[f]or the purposes of any Act that requires or permits a document to be served on 

a person, whether the expression "serve", "give" or "send" or any other expression is 

used’.  

 

Section 28A of the AIA also contains a note stating that the ETA deals with giving 

information in writing by means of an electronic communication.  Section 9 of the ETA 

is the relevant provision that regulates the provision of information in writing by 

electronic means. Notably, paragraphs 9(1)(d) and 9(2)(d) of the ETA requires a person 

to have consented to information being given documents electronically. 

 

The Bankruptcy Act and Bankruptcy Regulations contain several provisions which 

permit or require documents to be served on a natural person who are neither 

Commonwealth entities nor persons acting on behalf of Commonwealth entities . 

Accordingly, pursuant to section 9 of the ETA, any requirement for a document to be 

given or sent to, or served on, a person under the Bankruptcy Act, or the Bankruptcy 

Regulations, will be effective where the document is given, sent to, or served by way of 
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electronic communication, provided the recipient has consented to being served 

documents electronically. 

The inclusion of subsection 102(3) in the Bankruptcy Regulations has the effect that 

prior consent will not be required to use electronic communication where a person is 

either required or permitted to give information in writing under the Bankruptcy Act 

and/or Bankruptcy Regulations, including with respect to the service of bankruptcy 

notices. It has a wide application because it is meant to facilitate the electronic 

communication of documents in line with the overall purpose of the ETA framework.  

There are many instances of requirements to serve, give or send other kinds of 

documents under the Bankruptcy Act and Bankruptcy Regulations. For example, trustees 

must inform parties of certain matters under the Bankruptcy Act, notably with respect to 

the notice of distribution of dividends of a bankrupt’s estate to creditors as required by 

section 140 of the Bankruptcy Act. From a general administration perspective, there are 

often multiple parties that must receive notifications and there would be significant 

inefficiencies if consent of the receiving party had to be given each time a trustee needed 

to send a notification. Consent requirements for electronic communications could make 

service far costlier because it may result in a reliance on other and potentially slower 

means of serving documents, such as courier service or hand-delivery, as a means to 

ensure valid service.  

Furthermore, as noted in my previous correspondence to the Committee, a requirement 

to seek consent prior to any electronic communication would be a significant obstruction 

to the effective and efficient administration of the Bankruptcy Act.  For example, a 

debtor could simply claim that they did not consent to receive a bankruptcy notice 

electronically to frustrate the bankruptcy process, even where they have previously 

corresponded electronically with the party giving the bankruptcy notice. Such issues led 

to the setting aside of a sequestration order recently, in circumstances where s102(3) was 

absent from s102 (see Pegios in his own capacity and as trustee for Pegios 

Superannuation Fund v Arambasic [2022] FedCFamC2G 17, at [19]).  
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