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Ref: MS21-000890

Senator the Hon Concetta Fierravanti-Wells
Chair
Senate Standing Committee for the Scrutiny of Delegated Legislation
Parliament House
CANBERRA ACT 2600
Dear Senator Fierravanti-Wells
Thank you for your letter on behalf of the Senate Standing Committee for the Scrutiny of Delegated
Legislation regarding the Competition and Consumer (Consumer Data Right) Amendment Rules
(No.3) 2020 (Amending Rules).
In that letter, the Committee sought my advice as to:
•

Significant penalties in delegated legislation – why it is considered necessary and
appropriate to impose civil penalties that are above what the Committee considers
reasonable in delegated legislation.

•

Clarity of drafting – what are the types of “similar documents” that may be prescribed
under subrule 2.4(6).

•

Conferral of discretionary powers - availability of independent merits review –
o whether there are any factors that the Accreditation Registrar must consider in exercising
the discretionary powers under subrule 5.33(1); and
o whether any safeguards or limitations apply to the exercise of these powers or functions
and whether those safeguards are contained in law or policy.

•

Compliance with the Legislation Act 2003 - incorporation – Whether ASAE 3150 and the
CDR Accreditation Guidelines are incorporated by reference in the instrument, and if so:
o the manner in which the documents are incorporated (that is, as in force at a particular
time or as in force from time to time); and
o if the documents are incorporated as in force from time to time, whether there is power in
the enabling legislation or other primary legislation to incorporate the documents in this
manner.
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Significant penalties in delegated legislation
The Committee noted that the Amending Rules inserted new rules 5.34 and 9.3 into the Competition
and Consumer (Consumer Data Right) Rules 2020 (the Rules) and that the penalties for failing to
comply with the rules introduced by these new sections was a maximum of $50,000 (approximately
225 penalty units) for an individual and $250,000 (approximately 1,125 penalty units) for a body
corporate. The letter stated that the Committee’s general view was that delegated legislation should
not ‘contain custodial or pecuniary penalties exceeding a maximum of 50 penalty units for
individuals and 250 penalty units for corporations.’
Under Part IVD of the Competition and Consumer Act 2010 (the Act), the Rules may provide that
specified provisions of the Rules are civil penalty provisions (see section 56BL of the Act). As the
Consumer Data Right (CDR) is a regime that is intended to evolve and cover new sectors as
designated. The Act provides for the making of new rules that accommodate those sectors and
relatedly provide for the imposition of penalties.
The penalties imposed in relation to rules 5.34 and 9.3 are the lower maximum penalties available
under the CDR regime (the maximum penalties are set out at section 76(1A)(b) of the Act and can
be up to $10 million or higher in certain circumstances). This reflects that a breach of these
provisions is considered less serious than a breach of, for example, the consumer consent
provisions.
In relation to rule 5.34, any direction issued by the Registrar must be necessary and temporary and
is intended to facilitate a resolution to any risk posed to the register (see response to Issue 4
below). Nonetheless, a breach of rule 5.34 (the Registrar’s direction) could potentially seriously
impede the Registrar’s ability to maintain and manage the integrity, security and stability of the
register as used by all participants in processing consumer data requests. Given this potential impact
on the CDR system, a penalty, albeit at the lower end of the scale, is considered appropriate and
proportionate should there be a breach of the direction.
In relation to rule 9.3 concerning record keeping, the penalty is commensurate with other record
keeping provisions and penalties and so aligns with the general approach under the CDR
regime. Penalties at the lower end of the scale attach to certain record keeping provisions as this
recognises that record keeping is fundamental to ensuring transparency and compliance.
Clarity of drafting
The Committee noted that the Amending Rules inserted a new subrule 2.4(6) into the Rules, setting
out a definition of ‘disclosure document’ for the purpose of disclosing product data in response to a
product data request. The definition of disclosure document included ‘a similar document that is
required by law to be disclosed to a customer prior to entering a contract with that customer’. The
Committee considered that it was unclear what might be included in this definition.
The purpose of rule 2.4 is to ensure that the product data to be made accessible under Part 2 of the
Rules is as comprehensive as possible, and consistent across all products, so that persons accessing
the data can easily compare and otherwise use the data. This includes ensuring that the product data
provided in accordance with the standards is commensurate to the publicly available data in relation
to that product.
Rule 2.4 applies in respect of banking products that are listed in clause 1.4 of Schedule 3 to the
Rules. This list covers a range of products of varying types, some of which are products for which a
Product Disclosure Statement (PDS, a term defined in the Corporations Act 2001) is required to be
disclosed to a consumer and others for which a key fact sheet within the meaning of the National
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Consumer Credit Protection Act 2009 must be disclosed to consumers. The reference to PDS and to
the key fact sheet clarify for participants what information is to be made accessible via their product
data request service. However, there will be some products of a type for which neither a PDS nor a
key fact sheet is required by law to be provided to a consumer and for which ‘a similar document
that is required by law’ applies. The phrase is to be interpreted narrowly, in that the information
contained in such a document will be of a similar kind to that contained in a PDS or key fact sheet
for a product, and will be in a document ‘required by law’ to be provided to consumers. So the
information is in all cases the kind of information that ordinarily must be made available (that is
other than via the CDR) to consumers.
There is also a fundamental constraint on the kind of product data that is required to be disclosed (as
distinct from voluntary product data that a data holder chooses to disclose). The definition of
‘required product data’ is limited to the scope as defined in the Act (section 56BF(1)) so the Rules
cannot require the disclosure of data unless it is about the eligibility criteria, terms and conditions,
price, or already publicly available information about availability or performance of a product.
Rule 2.4(3)(a)(ii) also provides that any disclosure of required product data must be “in accordance
with the data standards” (and the same applies to the disclosure of voluntary product data). The data
standards set parameters and provide guidance as to how such data is to be provided.
Conferral of discretionary powers – availability of independent merits review
The Committee noted that the Amending Rules inserted a new Rule 5.33 into the CDR Rules. The
rule provides that the Accreditation Registrar (currently the ACCC), may take steps to prevent the
Register of Accredited Persons and associated database from being used to make consumer data
requests to a data holder for a period of up to ten days, if the Accrediation Registrar believes it is
necessary to do so. This is in place in order to ensure the security, integrity and stability of the
register or associated database. The Committee was concerned that the instrument did not provide
clear limits on the exercise of this discretionary power.
The register is used by all participants in the processing of consumer data requests. The register has
evidentiary value in any proceedings (see section 56CF of the Act). The register is a cache of
information that is constantly updated with information used by participants to transfer consumer
data securely. This rule recognises that the nature of the register, as an electronic means of
recording data that is accessed by participants via technical means, may require the Registrar to take
immediate action should there be any risk to the register.
The Registrar may only issue a written notice to refrain from processing consumer data requests if
the Registrar reasonably believes it is necessary to do so in order to ensure the security, integrity
and stability of the register or associated database. Any belief of the Registrar therefore must be
based on the Registrar’s understanding of the impact on the register and any effect on the
processing of consumer data requests. The Registrar’s actions are is confined to this purpose,
consistent with the scope of the Registrar’s responsibility under the Act and the Rules for
maintaining the register including functions relating to the context, administration and operation of
the register (see section 56CE of the Act and the Rules). The direction must also be “necessary” to
address the particular matter that is impacting the register.
The period of any such direction is limited to a maximum of 10 days, and could be for a lesser
period of time depending on what is necessary to resolve the matter. This limited time period
minimises the impact on participants while allowing affected participants, for example, to make any
technical corrections which may be posing a risk to the operation of the register. The Registrar must
provide participants with a reasonable opportunity to be heard in relation to any such direction. For
context, participants have access to the Registrar and ordinarily engage with the register via their
portal account and have certain responsibilities in relation to that account.

FAMILY LAW AMENDMENT (NOTICE OF CHILD ABUSE, FAMILY VIOLENCE OR
RISK) RULES 2020

REPLACEMENT EXPLANATORY STATEMENT
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FAMILY LAW AMENDMENT (NOTICE OF CHILD ABUSE, FAMILY VIOLENCE OR
RISK) RULES 2020

EXPLANATORY STATEMENT

Issued by the authority of the Judges of the Family Court of Australia

Section 123 of the Family Law Act 1975 (Cth) (‘the Act’) provides that the Judges of the
Family Court of Australia (‘the Family Court’), or a majority of them, may make Rules of
Court providing for the practice and procedure to be followed in the Family Court and some
other courts exercising jurisdiction under the Act. The Judges of the Family Court made the
Family Law Rules 2004 (‘the Rules’) which commenced on 29 March 2004. These amending
Rules, the Family Law Amendment (Notice of Child Abuse, Family Violence of Risk) Rules
2020 (‘the amendments’), have now been made by the Judges to amend the Rules.
Subsection 123(2) of the Act provides that the Legislation Act 2003 (Cth) (other than sections
8, 9, 10, 16 and Part 4 of Chapter 3) applies to rules of court. In this application, references to
a legislative instrument in the Act are to be read as references to Rules and references to a
rule-maker as references to the Chief Justice acting on behalf of the judges.
The Court has proceeded on the basis that a statement of compatibility with human rights is
not required to be included in an explanatory statement to rules of court, as whilst the Act
applies the Legislation Act 2003 (Cth) to rules of court, it does not expressly translate a
reference to a legislative instrument in legislation other than the Legislation Act 2003 (Cth)
into a reference to rules of court, such as in the Human Rights (Parliamentary Scrutiny) Act
2011 (Cth).
The Court notes that different views are held as to whether a statement of compatibility with
human rights is formally required to be included in an explanatory statement to rules of court.
However as an interim measure, and for the purposes of expediency so as to ensure the
prompt finalisation of important rule amendments that facilitate the provision of information
about risks including child abuse and family violence to the Court, on this occasion, a
statement of compatibility with human rights is included below.
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Statement of Compatibility with Human Rights
Family Law Amendment (Notice of Child Abuse, Family Violence or Risk) Rules 2020
[F2020L01361]
This legislative instrument is compatible with the human rights and freedoms recognised or
declared in the international instruments listed in section 3 of the Human Rights
(Parliamentary Scrutiny) Act 2011 (Cth).
Human rights implications
This legislative instrument engages applicable human rights or freedoms, including the
following:


The best interests of the child: Article 3(1) of the Convention on the Rights of the Child
(CRC) provides that in all actions concerning children, including by courts, the best
interests of the child shall be a primary consideration. Article 7(2) of the Convention on
the Rights of Persons with Disabilities (CRPD) provides for this right in relation to
children with disabilities. Article 3(2) of the CRC requires all legislative, administrative
and judicial bodies and institutions to systematically consider how children’s rights and
interests are or will be affected directly or indirectly by their decisions and actions.



The protection of children from exploitation, violence and abuse: Article 20(2) of the
International Covenant on Civil and Political Rights (ICCPR) provides for the right to
protection from exploitation, violence and abuse. Article 19(1) of the CRC provides for
the right to protection of children from exploitation, violence and abuse and article 34 of
the CRC provides for the right of protection of children against sexual exploitation.
Article 24(1) of the ICCPR also provides for the protection of all children, without
discrimination, by virtue of their status as minors. Article 16(1) of the CRPD provides
the protection in relation to persons with disabilities. As stated in article 19(1) of the
CRC, this right provides that States are required to ‘take all appropriate legislative,
administrative, social and educational measures to protect the child or people from all
forms of physical or mental violence, injury or abuse, neglect or negligent treatment,
maltreatment or exploitation, including sexual abuse, while in the care of parent(s), legal
guardian(s) or any other person’.

The provisions in the Family Law Amendment (Notice of Child Abuse, Family Violence or
Risk) Rules 2020 broadly replicate existing provisions in the Rules. The Notice in the new
form is filed at the commencement of family law parenting proceedings where parties must
report any allegations of child abuse, family violence or other risks to children. Where
allegations of child abuse, risk of child abuse, or family violence amounting to child abuse,
are made in the Notice, the Courts must refer it to the relevant child welfare authority
pursuant to subsection 67Z(2) or 67ZBA(2) of the Family Law Act 1975 (Cth). The new form
includes additional questions about a broader variety of risk factors, which will enable the
Courts to better understand and respond to those risks.
The new form for the first time requires the provision of risk-related information at the
earliest possible stage across both Courts to assist the Courts to respond to child abuse, family
violence and other risk factors relevant to parenting proceedings, protect children from
violence and abuse and to inform judicial decision-making in the best interests of the child.
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It thereby further supports and enhances the treatment of the rights listed above.
Conclusion
This legislative instrument is therefore compatible with human rights as it does not raise any
human rights issues.
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1. General Outline

Schedule 1 – Amendments
Part 1 – Main amendments
The amendments provide that the prescribed form for a notice mentioned in subsection
67Z(2) or 67ZBA(2) of the Act is a new form called the Notice of Child Abuse, Family
Violence or Risk (‘the Notice’). This form replaces the Notice of Child Abuse, Family
Violence or Risk of Family Violence (Current Case) and the Notice of Child Abuse, Family
Violence or Risk of Family Violence (Application for Consent Orders).
The amendments provide that the Notice must be filed with an Initiating Application (Family
Law), Response to an Initiating Application or Application for Consent Orders in which a
parenting order is sought under Part VII of the Act. This is a change to the procedure that was
in place immediately before the commencement of these rules amendments, where the form
being replaced only had to be filed where an allegation of child abuse, risk of child abuse,
family violence, or risk of family violence was made.
The amendments also provide for the filing of another Notice when a person becomes aware
of new facts or circumstances that would require them to file a Notice for the purposes of
subsection 67Z(2) or 67ZBA(2) of the Act.
The amendments include transitional provisions in Part 27.4 which clarify when the new
Notice comes into effect. In summary, where a Notice is required to be filed, the new Notice
must be used from the commencement day of the Rules in relation to any proceeding filed on
or after the commencement day, or in any proceeding that was instituted but not concluded
before the commencement day.
The amendments, in conjunction with concurrent amendments to the Federal Circuit Court
Rules 2001, have the effect of harmonising the Notice and relevant Rules of Court in relation
to the Notice used in the Family Court of Australia and the Federal Circuit Court of Australia.
Part 2 – Prescribed form
The amendment provides that the Notice is the prescribed form in Schedule 2 of the Rules,
and removes the Notice of Child Abuse, Family Violence or Risk of Family Violence
(Current Case) and the Notice of Child Abuse, Family Violence or Risk of Family Violence
(Application for Consent Orders).
2. Consultation
The Legislation Act 2003 (Cth) provides for certain consultation obligations when Rules are
made.
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The Court consulted on the Notice with the Family Law Section of the Law Council of
Australia, State and Territory Law Societies and Bar Associations, Legal Aid organisations
and child welfare agencies, amongst other stakeholders. Consultation occurred in relation to
the requirement to file the Notice with every Initiating Application or Response seeking
parenting orders, and in relation to the form and content of the Notice.
No further consultation was required. Consultation was not required in relation to the
transitional provisions which are technical drafting amendments.
3. Summary of major changes
The major changes introduced by the amendments to the Rules are set out below in relation to
Part 1 and Part 2 of Schedule 1.
Part 1 – Main amendments
1) To amend subrule 2.04D(1) to provide that the prescribed form for a notice mentioned in
subsection 67Z(2) or 67ZBA(2) of the Act is the Notice of Child Abuse, Family Violence or
Risk (‘the Notice’).
2) To amend table 2.2 to provide that the Notice must be filed with an Initiating Application
(Family Law), Response to an Initiating Application or Application for Consent Orders
seeking orders under Part VII of the Act.
3) To insert a definition of ‘interested person’ in rule 2.04 that adopts the definition in section
67Z or section 67ZBA where either of those sections applies.
4) To insert rule 2.04B to provide for another Notice to be filed where a person has filed a
Notice, and becomes aware of new facts or circumstances that would require the person to
file another Notice for the purposes of subsection 67Z(2) or 67ZBA(2) of the Act.
5) To amend rule 2.04D to provide that if a person files a Notice that includes one or more
allegations of child abuse, family violence or risk of harm to a child, the person must file an
affidavit stating the evidence on which each allegation set out in the Notice is based. This
does not apply to a Notice filed with an Application for Consent Orders.
6) To insert a definition of the Notice in the Dictionary which refers to the form of the Notice in
Schedule 2, with any variations that are necessary or as the Chief Justice directs.
7) To insert Part 27.4 in relation to transitional provisions.

Part 2 – Prescribed form
1) To provide the ‘Notice of Child Abuse, Family Violence or Risk’ as the prescribed form in
Schedule 2 for the purposes of section 67Z(2) and section 67ZBA(2) of the Act.

4. Details of Amendments
Rule 1 Name of Rules
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The name of the rules is the Family Law Amendment (Notice of Child Abuse, Family Violence
or Risk) Rules 2020.
Rule 2 Commencement
The whole of the Rules commence the day after the Rules are registered.
Rule 3 Authority
The Rules are made under the Family Law Act 1975 (Cth).
Rule 4 Schedules
Schedule 1 amends the Family Law Rules 2004.

Schedule 1 – Amendments
Part 1 – Main amendments
[1] Subrule 2.02(1) (table 2.2, item 2A, column headed “Documents to be filed with
application”, paragraph (a))
The amendment inserts the words ‘unless paragraph (b) applies’ at the beginning of
paragraph (a), to make clear that only paragraphs (a) and (b) are alternatives, and that
paragraphs (c) and (d) apply in either scenario.
[2] Subrule 2.02(1) (table 2.2, item 2A, column headed “Documents to be filed with
application”, paragraph (a))
The amendment omits the word ‘or’ at the end of paragraph (a), as it is obsolete given that
the words ‘unless paragraph (b) applies’ have been inserted at the beginning of paragraph (a).
[3] Subrule 2.02(1) (table 2.2, item 2A, column headed “Documents to be filed with
application”, after paragraph (c))
The amendment inserts a new paragraph (d) in item 2A which requires a Notice of Child
Abuse, Family Violence or Risk to be filed with an Initiating Application (Family Law) in
which a parenting order is sought under Part VII of the Act.
[4] Subrule 2.02(1) (table 2.2, after item 2B)
The amendment inserts a new item 2C in table 2.2 which requires a Notice of Child Abuse,
Family Violence or Risk to be filed with a Response to Initiating Application (Family Law)
in which a parenting order is sought under Part VII of the Act.
[5] Subrule 2.02(1) (table 2.2, at the end of the cell at item 9, column headed
“Documents to be filed with application”)
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The amendment inserts a new paragraph (c) in item 9 which requires a Notice of Child
Abuse, Family Violence or Risk to be filed with an Application for Consent Orders where an
order is sought under Part VII of the Act.
[6] Rule 2.04 Definition
The amendment inserts a definition of ‘interested person’. Where section 67Z of the Act
applies to the proceeding, the definition of ‘interested person’ given by subsection (4) of that
section applies. Where section 67ZBA of the Act applies to the proceeding, the definition of
‘interested person’ given by subsection (4) of that section applies.
[7] After rule 2.04A
The amendment inserts a new rule 2.04B, which provides that if a person who is party to a
proceeding, or an interested person in a proceeding, has filed a Notice in the proceeding and
after that time the person becomes aware of new facts or circumstances that would require the
person to file a Notice, they must file another Notice setting out those new facts or
circumstances. They must also file an affidavit stating the evidence relied on to support each
allegation set out in the Notice. This rule mirrors the equivalent rule in the Federal Circuit
Court Rules 2001 (rule 22A.04).
The amendment adds two notes to subrule 2.04B which remind the person filing the Notice
that a true copy of the Notice must be served on the person to whom the allegations relate,
and reiterate the obligation on the Registry Manager to notify a prescribed child welfare
authority if the Notice alleges that a child has been abused or is at risk of being abused.
[8] Subrules 2.04D(1) and (2)
The amendment repeals subrule 2.04D(1) prescribing the form of the notice mentioned in
subsection 67Z(2) or 67ZBA(2) of the Act to be the Notice of Child Abuse, Family Violence
or Risk of Family Violence (Current Case) or the Notice of Child Abuse, Family Violence or
Risk of Family Violence (Application for Consent Orders) and substitutes provisions
providing the form of the notice to be the Notice of Child Abuse, Family Violence or Risk.
This form has been harmonised with the form used in the Federal Circuit Court of Australia,
and is the same as the form inserted in Schedule 2 of the Federal Circuit Court Rules 2001 by
the Federal Circuit Court (Notice of Child Abuse, Family Violence or Risk) Rules 2020.
The amendment to subrule 2.04D(1) adds a note which provides that the Notice of Child
Abuse, Family Violence or Risk is set out in Schedule 2.
The amendment also repeals subrule 2.04D(2) and substitutes a new subrule 2.04D(2) which
sets out more expansively the requirement to file an affidavit that sets out the evidence on
which any allegations of child abuse, family violence or risk of harm to a child in the Notice
are based.
The amendment adds two notes to subrule 2.04D(2) which remind the person filing the
Notice that a true copy of the Notice must be served on the person to whom the allegations
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relate, and reiterate the obligation on the Registry Manager to notify a prescribed child
welfare authority if the Notice alleges that a child has been abused or is at risk of being
abused.
The amendment adds a new subrule 2.04D(3) which provides that subrule 2.04D(2) does not
apply to a notice filed with an Application for Consent Orders.
[9] Subrules 10.15A(2), (3) and (4) (note)
The amendment repeals the notes to each of subrules 10.14A(2), (3) and (4). The notes are
not required as a Notice will be filed with the Initiating Application (Family Law), Response
to an Initiating Application or Application for Consent Orders, not only when an allegation of
abuse, risk of abuse, family violence or risk of family violence is made.
[10] Paragraph 19.41(2)(b)
The amendment is a technical amendment, substituting ‘the form’ for ‘a form’ in paragraph
19.41(2), to change the indefinite article ‘a’ to the definite article ‘the’, because there is now
only one form in Schedule 2 to the Rules.
[11] Paragraph 24.01(1)(g)
The amendment substitutes ‘Notice of Child Abuse, Family Violence or Risk’ for ‘a form in
Schedule 2’ as there is only one form in Schedule 2 to the Rules.
[12] Subrule 24.04(2)
The amendment repeals subrule 24.04(2) providing that the Notice of Child Abuse, Family
Violence or Risk of Family Violence (Current Case) or the Notice of Child Abuse, Family
Violence or Risk of Family Violence (Application for Consent Orders) is the form of that
name in Schedule 2. It substitutes the name of the form to the ‘Notice of Child Abuse, Family
Violence or Risk’, and provides that a reference to the Notice is a reference to the form of
that name in Schedule 2, with any variations that are necessary or as the Chief Justice directs.
This subrule is intended to facilitate any minor or technical changes that may need to be made
to the hard copy form, such as changes required to facilitate an interactive version of the
form, at the direction of the Chief Justice after consultation with the Judges of the Court.
[13] Subrule 24.04(3)
The amendment is a technical amendment, substituting ‘the form’ for ‘a form’ in subrule
24.04(3), to change the indefinite article ‘a’ to the definite article ‘the’, because there is now
only one form in Schedule 2 to the Rules.
[14] In the appropriate position in Chapter 27
The amendment inserts Part 27.4 for transitional provisions relating to the Family Law
Amendment (Notice of Child Abuse, Family Violence or Risk) Rules 2020.
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Rule 27.09 inserts definitions of ‘amending Rules’, ‘commencement day’, and ‘old format
notice of risk’.
Rule 27.10 inserts a transitional provision that clarifies that the amended rule 2.02 applies to
an application or response filed on or after the commencement day, even if it is a response to
an application filed before the commencement day.
Rule 27.11 inserts a transitional provision that clarifies that rule 2.04B (in relation to filing an
amended Notice) applies to a proceeding instituted on or after the commencement day, and to
a proceeding that was instituted but not concluded before the commencement day, and that a
reference to the new Notice in paragraph 2.04B(a) should be read as a reference to the old
format notice of risk if a person had filed a notice before the commencement day.
Rule 27.12 inserts a transitional provision that clarifies that the amended subrule 2.04D(1)
(the prescribed form) applies in relation to an allegation that is made on or after the
commencement day, even if the proceeding in which the allegation is made was instituted
before the commencement day.
[15] Paragraph 6.42(2)(b) of Schedule 6
The amendment is a technical amendment, substituting ‘the form’ for ‘a form’ in paragraph
6.42(2)(b) of Schedule 6, because there is now only one form in Schedule 2 to the Rules.
[16] Dictionary
The amendment inserts a definition of ‘Notice of Child Abuse, Family Violence or Risk’ into
the Dictionary, which is defined as the form set out in Schedule 2, with any variations that are
necessary or as the Chief Justice directs. This definition is intended to facilitate any minor or
technical changes that may need to be made to the hard copy form, such as changes required
to facilitate an interactive version of the form, at the direction of the Chief Justice after
consultation with the Judges of the Court.
Part 2 – Prescribed form
[17] Schedule 2
The amendment repeals the schedule and substitutes ‘Schedule 2—Notice of Child Abuse,
Family Violence or Risk’ and the Notice of Child Abuse, Family Violence or Risk.
The amendment adds a note to see Division 2.3.1 and subrule 24.04(2) of the Rules.
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FEDERAL CIRCUIT COURT AMENDMENT (NOTICE OF CHILD ABUSE, FAMILY
VIOLENCE OR RISK) RULES 2020

REPLACEMENT EXPLANATORY STATEMENT
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FEDERAL CIRCUIT COURT AMENDMENT (NOTICE OF CHILD ABUSE, FAMILY
VIOLENCE OR RISK) RULES 2020

EXPLANATORY STATEMENT

Issued by the authority of the Judges of the Federal Circuit Court of Australia

Section 81 of the Federal Circuit Court of Australia Act 1999 (Cth) (‘the Act’) provides that
the Judges of the Federal Circuit Court of Australia (‘the Federal Circuit Court’), or a
majority of them, may make Rules of Court making provision for or in relation to the practice
and procedure to be followed in the Federal Circuit Court. The Judges of the Federal
Magistrates Court (as the Federal Circuit Court was then called) made the Federal
Magistrates Court Rules 2001 which commenced on 18 April 2002. On 12 April 2013 the
Federal Magistrates Court Rules 2001 were amended to the Federal Circuit Court Rules
2001 (‘the Rules’). These amending Rules, the Federal Circuit Court Amendment (Notice of
Child Abuse, Family Violence of Risk) Rules 2020 (‘the amendments’), have now been made
by the Judges to amend the Rules.
Subsection 81(3) of the Act provides that the Legislation Act 2003 (Cth) (other than sections
8, 9, 10, 16 and Part 4 of Chapter 3) applies to rules of court. In this application, references to
a legislative instrument in the Act are to be read as references to Rules and references to a
rule-maker as references to the Chief Judge acting on behalf of the judges.
The Court has proceeded on the basis that a statement of compatibility with human rights is
not required to be included in an explanatory statement to rules of court, as whilst the Act
applies the Legislation Act 2003 (Cth) to rules of court, it does not expressly translate a
reference to a legislative instrument in legislation other than the Legislation Act 2003 (Cth)
into a reference to rules of court, such as in the Human Rights (Parliamentary Scrutiny) Act
2011 (Cth).
The Court notes that different views are held as to whether a statement of compatibility with
human rights is formally required to be included in an explanatory statement to rules of court.
However as an interim measure, and for the purposes of expediency so as to ensure the
prompt finalisation of important rule amendments that facilitate the provision of information
about risks including child abuse and family violence to the Court, on this occasion, a
statement of compatibility with human rights is included below.
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Statement of Compatibility with Human Rights
Federal Circuit Court Amendment (Notice of Child Abuse, Family Violence or Risk)
Rules 2020 [F2020L01362]
This legislative instrument is compatible with the human rights and freedoms recognised or
declared in the international instruments listed in section 3 of the Human Rights
(Parliamentary Scrutiny) Act 2011 (Cth).
Human rights implications
This legislative instrument engages applicable human rights or freedoms, including the
following:


The best interests of the child: Article 3(1) of the Convention on the Rights of the Child
(CRC) provides that in all actions concerning children, including by courts, the best
interests of the child shall be a primary consideration. Article 7(2) of the Convention on
the Rights of Persons with Disabilities (CRPD) provides for this right in relation to
children with disabilities. Article 3(2) of the CRC requires all legislative, administrative
and judicial bodies and institutions to systematically consider how children’s rights and
interests are or will be affected directly or indirectly by their decisions and actions.



The protection of children from exploitation, violence and abuse: Article 20(2) of the
International Covenant on Civil and Political Rights (ICCPR) provides for the right to
protection from exploitation, violence and abuse. Article 19(1) of the CRC provides for
the right to protection of children from exploitation, violence and abuse and article 34 of
the CRC provides for the right of protection of children against sexual exploitation.
Article 24(1) of the ICCPR also provides for the protection of all children, without
discrimination, by virtue of their status as minors. Article 16(1) of the CRPD provides the
protection in relation to persons with disabilities. As stated in article 19(1) of the CRC,
this right provides that States are required to ‘take all appropriate legislative,
administrative, social and educational measures to protect the child or people from all
forms of physical or mental violence, injury or abuse, neglect or negligent treatment,
maltreatment or exploitation, including sexual abuse, while in the care of parent(s), legal
guardian(s) or any other person’.

The provisions in the Family Law Amendment (Notice of Child Abuse, Family Violence or
Risk) Rules 2020 and the Federal Circuit Court Amendment (Notice of Child Abuse, Family
Violence or Risk) Rules 2020 broadly replicate existing provisions in the respective Rules.
The Notice in the new form is filed at the commencement of family law parenting
proceedings where parties must report any allegations of child abuse, family violence or other
risks to children. Where allegations of child abuse, risk of child abuse, or family violence
amounting to child abuse, are made in the Notice, the Courts must refer it to the relevant
child welfare authority pursuant to subsection 67Z(2) or 67ZBA(2) of the Family Law Act
1975 (Cth). The new form includes additional questions about a broader variety of risk
factors, which will enable the Courts to better understand and respond to those risks.
The new form for the first time requires the provision of risk-related information at the
earliest possible stage across both Courts to assist the Courts to respond to child abuse, family
violence and other risk factors relevant to parenting proceedings, protect children from
violence and abuse and to inform judicial decision-making in the best interests of the child.
3
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It thereby further supports and enhances the treatment of the rights listed above.
Conclusion
This legislative instrument is therefore compatible with human rights as it does not raise any
human rights issues.
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1. General Outline

Schedule 1 – Amendments
Part 1 – Main amendments
The amendments provide that the prescribed form for a notice mentioned in subsection
67Z(2) or 67ZBA(2) of the Act is a new form called the ‘Notice of Child Abuse, Family
Violence or Risk’ (‘the Notice’). This form replaces the ‘notice of risk’ in the Rules.
The amendments include transitional provisions in Part 47 which clarify when the new
Notice comes into effect. In summary, where a Notice is required to be filed, the new Notice
must be used from the commencement day of the Rules in relation to any proceeding filed on
or after the commencement day, or in any proceeding that was instituted but not concluded
before the commencement day.
The amendments, in conjunction with concurrent amendments to the Family Law Rules 2004,
have the effect of harmonising the Notice and relevant Rules of Court in relation to the
Notice used in the Family Court of Australia and the Federal Circuit Court of Australia.
Part 2 – Prescribed form
The amendment provides that the Notice is the prescribed form in Schedule 2 of the Rules,
and removes the ‘notice of risk’.
2. Consultation
The Legislation Act 2003 (Cth) provides for certain consultation obligations when Rules are
made.
The Court consulted on the Notice with the Family Law Section of the Law Council of
Australia, State and Territory Law Societies and Bar Associations, Legal Aid organisations
and child welfare agencies, amongst other stakeholders. Consultation occurred in relation to
the form and content of the Notice.
No further consultation was required. Consultation was not required in relation to the
transitional provisions which are technical drafting amendments.
3. Summary of major changes
The major changes introduced by the amendments to the Rules are set out below in relation to
Part 1 and Part 2 of Schedule 1.
Part 1 – Main amendments
1) To amend subrule 2.04(1B) to remove reference to the notice of risk and to provide that a
reference in the Rules to the Notice is a reference to the form in Schedule 2, with any
variations that are necessary or as the Chief Judge directs.
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2) To remove all references to the ‘notice of risk’ and replace them with ‘Notice of Child
Abuse, Family Violence or Risk’.
3) To amend subrule 22A.02(2) to provide that if a person files a Notice that includes one or
more allegations of child abuse, family violence or risk of harm to a child, the affidavit
the person files with their application or response, in accordance with rule 4.05, must
state the evidence on which each allegation set out in the Notice is based.
4) To insert a definition of the Notice in the Dictionary which refers to the form of the
Notice in Schedule 2, with any variations that are necessary or as the Chief Judge directs.
5) To insert Part 27.4 in relation to transitional provisions.
Part 2 – Prescribed form
1) To provide the ‘Notice of Child Abuse, Family Violence or Risk’ as the prescribed form
in Schedule 2 for the purposes of section 67Z(2) and section 67ZBA(2) of the Act.

4. Details of Amendments
Rule 1 Name of Rules
The name of the Rules is the Federal Circuit Court Amendment (Notice of Child Abuse,
Family Violence or Risk) Rules 2020.
Rule 2 Commencement
The whole of the Rules commence the day after the Rules are registered.
Rule 3 Authority
The Rules are made under the Federal Circuit Court of Australia Act 1999 (Cth).
Rule 4 Schedules
Schedule 1 amends the Federal Circuit Court Rules 2001.

Schedule 1 – Amendments
Part 1 – Main amendments
[1] Subrule 2.04(1B)
The amendment repeals subrule 2.04(1B), and substitutes a new subrule that provides that a
reference in these Rules to the Notice is a reference to the form in Schedule 2, with any
variations that are necessary or as the Chief Judge directs. This subrule is intended to
facilitate any minor or technical changes that may need to be made to the hard copy form,
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such as changes required to facilitate an interactive version of the form, at the direction of the
Chief Judge after consultation with the Judges of the Court.
[2] Subrule 4.01(4) (note)
The amendment omits the words ‘notice of risk’ and substitutes ‘Notice of Child Abuse,
Family Violence or Risk’ when referring to the Notice.
[3] Subrule 4.03(3) (note)
The amendment omits the words ‘notice of risk’ and substitutes ‘Notice of Child Abuse,
Family Violence or Risk’ when referring to the Notice.
[4] Part 22A (heading)
The amendment omits the word ‘risk’ and substitutes ‘Child Abuse, Family Violence or Risk’
when referring to the Notice.
[5] Division 1 of Part 22A (heading)
The amendment omits the word ‘risk’ and substitutes ‘Child Abuse, Family Violence or Risk’
when referring to the Notice.
[6] Rule 22A.02 (heading)
The amendment omits the word ‘risk’ and substitutes ‘Child Abuse, Family Violence or Risk’
when referring to the Notice.
[7] Subrule 22A.02(1)
The amendment omits the words ‘notice of risk’ and substitutes ‘Notice of Child Abuse,
Family Violence or Risk’ when referring to the Notice.
[8] Subrule 22A.02(1) (note 1)
The amendment repeals note 1, and substitutes a new note 1 that provides that the Notice
must be in accordance with the form in Schedule 2, with any variations that are necessary or
as the Chief Judge directs, with a reference to see subrule 2.04(1B).
[9] Subrule 22A.02(2)
The amendment repeals subrule 22A.02(2) and substitutes a new subrule 22A.02(2) which
sets out more expansively the requirement that the affidavit filed with the application or
response, in accordance with rule 4.05, must state the evidence on which any allegations of
child abuse, family violence or risk of harm to a child in the Notice are based.
[10] Subrule 22A.02(2) (notes 1 and 2)
The amendment omits the words ‘notice of risk’ and substitutes ‘Notice of Child Abuse,
Family Violence or Risk’ when referring to the Notice in notes 1 and 2.
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[11] Rule 22A.03 (heading)
The amendment omits the word ‘risk’ and substitutes ‘Child Abuse, Family Violence or Risk’
when referring to the Notice.
[12] Paragraph 22A.03(a)
The amendment omits the words ‘notice of risk’ and substitutes ‘Notice of Child Abuse,
Family Violence or Risk’ when referring to the Notice.
[13] Paragraph 22A.03(b)
The amendment omits the words ‘of risk’ when referring to the Notice.
[14] Rule 22A.03
The amendment omits the third occurrence of the words ‘of risk’ when referring to the
Notice.
[15] Rule 22A.04 (heading)
The amendment omits the words ‘notice of risk’ and substitutes ‘Notice of Child Abuse,
Family Violence or Risk’ when referring to the Notice.
[16] Paragraphs 22A.04(a) and (b)
The amendment omits the words ‘notice of risk’ and substitutes ‘Notice of Child Abuse,
Family Violence or Risk’ when referring to the Notice in paragraphs (a) and (b).
[17] Paragraph 22A.04(b)
The amendment omits the words ‘those facts’ and substitutes ‘those new facts’, to make clear
that the requirement to file an amended Notice is due to new facts or circumstances of which
the person has become aware.
[18] Paragraph 22A.04(c)
The amendment omits the word ‘new’ before the Notice and substitutes ‘Notice of Child
Abuse, Family Violence or Risk setting out those new’, to make clear that it is the same form
of notice that must be filed, but in relation to new facts or circumstances.
[19] Rule 22A.04 (notes 1 and 2)
The amendment omits the words ‘notice of risk’ and substitutes ‘Notice of Child Abuse,
Family Violence or Risk’ when referring to the Notice in notes 1 and 2.
[20] Paragraph 22A.05(2)(a)
The amendment omits the words ‘notice of risk’ and substitutes ‘Notice of Child Abuse,
Family Violence or Risk’ when referring to the Notice.
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[21] Subrule 22A.05(3)
The amendment omits the words ‘notice of risk’ and substitutes ‘Notice of Child Abuse,
Family Violence or Risk’ when referring to the Notice.
[22] Rule 22A.06 (heading)
The amendment omits the words ‘notice of risk’ and substitutes ‘Notice of Child Abuse,
Family Violence or Risk’ when referring to the Notice.
[23] Rule 22A.06
The amendment omits the words ‘notice of risk’ and substitutes ‘Notice of Child Abuse,
Family Violence or Risk’ when referring to the Notice.
[24] Rule 22A.07 (heading)
The amendment omits the word ‘risk’ and substitutes ‘Child Abuse, Family Violence or Risk’
when referring to the Notice.
[25] Rule 22A.07
The amendment omits the words ‘notice of risk’ wherever occurring and substitutes ‘Notice
of Child Abuse, Family Violence or Risk’ when referring to the Notice.
[26] In the appropriate position in Chapter 9
The amendment inserts Part 47 for transitional provisions relating to the Federal Circuit
Court Amendment (Notice of Child Abuse, Family Violence or Risk) Rules 2020.
Rule 47.01 inserts definitions of ‘amending Rules’, ‘commencement day’, and ‘old format
notice of risk’.
Rule 47.02 inserts a transitional provision that clarifies that the amended rule 22A.02 applies
to an application or response filed on or after the commencement day, even if it is a response
to an application filed before the commencement day.
Rule 47.03 inserts a transitional provision that clarifies that the amended rule 22A.03 applies
to a proceeding instituted on or after the commencement day, and a proceeding that was
instituted but not concluded before the commencement day.
Rule 47.04 inserts a transitional provision that clarifies that the amended rule 22A.04 (in
relation to filing an amended Notice) applies to a proceeding instituted on or after the
commencement day, and to a proceeding that was instituted but not concluded before the
commencement day, and that a reference to the new Notice in paragraph 22A.04(a) should be
read as a reference to the old format notice of risk if a person had filed a notice before the
commencement day.
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Rule 47.05 inserts a transitional provision that clarifies that the amended rule 22A.05 applies
in relation to a proceeding that is transferred to the Federal Circuit Court on or after the
commencement day.
Rule 47.06 inserts a transitional provision that clarifies that the amended subrule 22A.07(1)
applies in relation to an allegation that is made on or after the commencement day, even if the
proceeding in which the allegation is made was instituted before the commencement day, and
that the amended subrule 22A.07(2) applies to a proceeding instituted on or after the
commencement day, and a proceeding that was instituted but not concluded before the
commencement day.
[27] Dictionary
The amendment inserts a definition of ‘Notice of Child Abuse, Family Violence or Risk’ into
the Dictionary, which is defined as the form set out in Schedule 2, with any variations that are
necessary or as the Chief Judge directs. This definition is intended to facilitate any minor or
technical changes that may need to be made to the hard copy form, such as changes required
to facilitate an interactive version of the form, at the direction of the Chief Judge after
consultation with the Judges of the Court.
Part 2 – Prescribed form
[28] Schedule 2
The amendment repeals the schedule and substitutes ‘Schedule 2—Notice of Child Abuse,
Family Violence or Risk’ and the Notice of Child Abuse, Family Violence or Risk.
The amendment adds a note to see subrule 2.04(1B) and Division 1 of Part 22A of the Rules.
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THE HON JOSH FRYDENBERG MP
TREASURER

Ref: MS21-000409

Senator the Hon Concetta Fierravanti-Wells
Chair
Senate Standing Committee for the Scrutiny of Delegated Legislation
Parliament House
CANBERRA ACT 2600
Dear Senator
Thank you for your letter on behalf of the Committee in relation to the Taxation Administration
(Remedial Power – Seasonal Labour Mobility Program) Determination 2020 (the Determination).
In that letter you requested my advice as to whether there is an intention to move amendments to the
Income Tax Assessment Act 1997 to provide for the changes to tax policy, currently in the
Determination, to the face of primary law, and if not, why not.
In preparing this response, my Department consulted with the Australian Taxation Office (ATO),
who made the Determination.
The Determination has been made in response to temporary changes to visa arrangements
announced by the Government on 4 April 2020 due to the COVID-19 pandemic, which included
allowing employees under the Seasonal Labour Mobility Program (the Program) to extend their stay
in Australia using a different temporary visa and still continue to be eligible to participate in the
Program. Without the Determination critical seasonal workers for the agricultural sector are subject
to a higher non-resident tax rate and a requirement to lodge an income tax return. The outcome of
the negative tax effects may be to jeopardise Australian farmers’ ability to obtain the seasonal
worker labour force it needs.
With regard to amendments to the primary law to incorporate the amendments from the
Determination, I will ask my Department to consider whether the amendments to the primary law
are necessary and appropriate. In the meantime, the use of the Commissioner’s Remedial Power
allows for a timely and effective solution to be put in place to ensure affected individuals are not
subjected to taxation at the higher non-resident tax rates and required to lodge an income tax return.
The appropriate exercising of the Commissioner’s Remedial Power (CRP) allows the taxation law
to be remedied to apply as intended in more situations, enhancing certainty and reducing
compliance burdens for taxpayers. The inability to address unintended outcomes in a timely manner
places the onus on affected taxpayers to either comply with the provision and the unintended
outcome it gives effect to, thereby incurring additional tax and compliance costs; or comply with
the provision as intended but bear the risk of being penalised.
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