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THE HON JOSH FRYDENBERG MP
TREASURER

Ref: MS21-002573

Senator the Hon Concetta Fierravanti-Wells
Chair
Senate Standing Committee for the Scrutiny of Delegated Legislation
Parliament House
CANBERRA ACT 2913

Dear Senator Fierravanti-Wells
Thank you for your correspondence of 21 October 2021, on behalf of the Senate Standing
Committee for the Scrutiny of Delegated Legislation (the Committee) regarding the Taxation
Administration (Data Sharing—Relevant COVID-19 Business Support Program) Declaration 2021
and the Taxation Administration (Data Sharing—Relevant COVID-19 Business Support Program)
Amendment Declaration (No.1) 2021.
The Committee has sought my advice as to:
-

-

whether the Taxation Administration (Data Sharing—Relevant COVID-19 Business Support
Program) Declaration 2021 (the Declaration) can be amended to provide that it ceases
within three years after commencement;
whether there is any intention to conduct a review of the relevant provisions to determine if
they remain necessary and appropriate;
the nature, scope and extent of information that may be shared or disclosed under the
instruments; and
whether any additional statutory safeguards apply to protect this information, including
whether the Privacy Act 1988 applies.

I set out my advice on those matters below.
Instrument duration
As I have noted in my previous correspondence to the Committee, the Government shares the
Committee’s objective that the period of operation of legislative instruments should be consistent
with maintaining appropriate Parliamentary oversight, while also considering the underlying policy
intent of the primary law as well as the purposes of the individual instruments.
As such, I agree that the Declaration may cease its operation earlier than the default 10-year
sunsetting timeframe and consider that a duration of five years would be appropriate. This
timeframe ensures that taxation officers can share the protected information with the relevant State
and Territory agencies administering the relevant programs for the specified purposes over a
reasonable period, especially in circumstances where extended compliance activities may occur.
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It is also consistent with the principles I have previously provided to the Committee about when a
period shorter than the default sunsetting timeframe will generally be appropriate.
If you agree with this approach, I intend to amend the Declaration at the earliest opportunity to
insert a cessation provision to provide that the Declaration ceases its operation on 30 June 2026.
Review of exemption provisions
As you are aware, subsection 355-65(8) in Schedule 1 to the Taxation Administration Act 1953
(the TAA 1953) exempts taxation officers from committing an offence under section 355-25 in
Schedule 1 to the TAA 1953 when disclosing protected information for specified purposes with
certain agencies, including government agencies administering declared COVID-19 business
support programs.
The Declaration itself does not create an exemption. The sole purpose of the Declaration is to
declare COVID-19 business support programs to which the exemption applies.
Given that the Declaration is made for a very specific and narrow purpose, provides temporary
relief, and will be amended to operate within a limited period of five years, I do not consider it
appropriate to conduct a review of the Declaration before it ceases to have operative effect.
Nature, scope and extent of information disclosure
Since the sole purpose of the Declaration is to declare a program as a COVID-19 business support
program, the explanatory statements are focused on providing information about these programs
and how they meet the legislative criteria to be so declared. I do not consider it necessary for the
explanatory statements to explain the nature, scope and extent of the information to be disclosed by
taxation officers to the agencies administering these programs as these matters are covered entirely
by the provisions contained within the TAA 1953 and are not affected by the operation of the
Declaration.
I note further that the information sought by the Committee is included in the explanatory
memorandum to the Treasury Laws Amendment (COVID-19 Economic Response No. 2) Bill 2021.
Privacy and information sharing safeguards
I note the Committee’s view that provisions which enable the collection, use and disclosure of
personal information should generally be included in primary law. This is the reason why the
Treasury Laws Amendment (COVID-19 Economic Response No. 2) Act 2021 amended the
TAA 1953 to insert subsection 355-65(8) into Schedule 1 to enable taxation officers to disclose
protected information in certain circumstances.
Subsection 355-65(10) in Schedule 1 to the TAA 1953 only empowers me to declare a program as a
COVID-19 business support program (subject to the program meeting the conditions as set out in
the TAA 1953) for the purposes of item 12 of Table 7 in subsection 355-65(8), not to authorise the
disclosure of the protected information itself.
The explanatory memorandum to the Treasury Laws Amendment (COVID-19 Economic Response
No. 2) Bill 2021 explains at paragraph 2.10 why it is appropriate for me to exercise the power to
declare a relevant COVID-19 business support program in delegated legislation:
Authorising the Minister to declare the programs that are eligible for information sharing is
appropriate as it ensures the Government can respond quickly to changes in circumstances
because of the unpredictable nature of COVID-19 outbreaks. It also ensures that information
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sharing is not automatically provided in respect of any new program that is developed by the
Commonwealth or by a State or Territory. Rather, any new program must be actively
considered and declared by the Minister as being eligible for information sharing.
Paragraph 2.14 of the explanatory memorandum also notes that the Privacy (Tax File Number) Rule
2015 (the Rule) continues to apply to information provided to Australian government agencies
under the exemption. The Rule regulates the collection, storage, use, disclosure, security and
disposal of an individual’s tax file number information that may be provided alongside protected
information to an Australian government agency administering a business support program.
Information disclosed under the TAA 1953 remains subject to its confidentiality framework with
any on-disclosure being strictly controlled by the terms of the TAA 1953 and the purposes for
which the information was disclosed by the Australian Taxation Office. Breaches of the
on-disclosure rules are subject to similar criminal sanctions as those that apply to taxation officers.
The Privacy Act 1988 also continues to apply to the information disclosed under the TAA 1953 to
State and Territory officials.
Thank you for bringing the Committee’s concerns to my attention.

Yours sincerely

THE HON JOSH FRYDENBERG MP
12 November 2021
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