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THE HON MICHAEL SUKKAR MP
Assistant Treasurer
Minister for Housing
Minister for Homelessness, Social and Community Housing

Ref: MC21-026548

Senator the Hon Concetta Fierravanti-Wells
Senator for New South Wales
Parliament House
CANBERRA ACT 2600
Dear Senator
Thank you for your correspondence of 12 August 2021 concerning the Australian Charities and Not-forprofits Commission Amendment (2021 Measures No. 2) Regulations 2021 (the Regulations).
The Committee requested my advice regarding:
•

the objective test that will be applied to determine whether a registered entity has complied with the
requirements of subsection 45.15(3);

•

the factors the ACNC Commissioner must consider when making this determination; and

•

how the instrument as a whole, including subsection 45.15(3), does not impermissibly restrict the
implied freedom of political communication.

Given the numbers of matters to be covered, I have set out my response in the Annexure to this letter.
I trust this information will be of assistance to you.

Yours sincerely

The Hon Michael Sukkar MP

Parliament House Canberra ACT 2600 Australia
Telephone: 61 2 6277 7230
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Annexure
Conferral of discretionary powers
Under the Australian Charities and Not-for-profits Commission Act 2012 (the Act), the ACNC
Commissioner can only take compliance action against a registered entity in relation to the governance
standards (including new subsection 45.15(3)) if the ACNC Commissioner reasonably believes that either:
the entity has not complied with a governance standard; or it is more likely than not the entity will not
comply with a governance standard.
This means that before taking any action, the ACNC Commissioner must be satisfied that, based on the facts
and evidence, a reasonable person would believe that non-compliance with the governance standard has
occurred or will occur. That is, the Act requires the ACNC Commissioner to be satisfied by reference to an
objective standard before the power to take compliance action is enlivened. Further details on the ACNC
Commissioner’s powers, including when the ACNC Commissioner may or may not take regulatory action, is
set out in the revised explanatory memorandum to the Australian Charities and Not-for-profits Commission
Bill 2012 (see paragraph 3.92).
The Committee sought advice on what factors the ACNC Commissioner must consider before being satisfied
that a governance standard has not been complied with or will not be complied with, particularly in relation
to subsection 45.15(3). The ACNC Commissioner’s satisfaction is not a question of law, subject to
legislatively prescribed factors or discretions, but is a question of fact to be determined on the evidence
available to the ACNC Commissioner. What evidence is required for a reasonable person to be satisfied of
the existence of a set of circumstances existing at a point in time will of course vary from case to case, as it
does in all areas of law. The ACNC Commissioner must of course comply with all general administrative
law requirements in administering the Act, and while the rules of evidence do not apply to the ACNC
Commissioner’s administrative actions, the Administrative Appeals Tribunal is likely to have regard to those
rules in any review of the ACNC Commissioner’s decision to take regulatory action.
Once the ACNC Commissioner is satisfied there has been or will be non-compliance with the governance
standards, the decision whether or not to take regulatory action, and what regulatory action to take, is subject
to the ACNC Commissioner having regard to the matters set out in section 15-10 of the Act. Those matters
include: the need to maintain, protect and enhance public trust and confidence in the not-for-profit sector; the
need to maintain and promote an effective and sustainable not-for-profit sector; the principles of regulatory
necessity, risk and proportionality; the need for the ACNC Commissioner to cooperate with other
government agencies; and the benefits gained from guidance and education in ensuring compliance.
Where compliance action is required in relation to the governance standards, the ACNC Commissioner has a
range of powers to allow for a proportionate and effective regulatory response. These include providing
regulatory advice, education, guidance or a warning notice, accepting enforceable undertaking, and issuing
directions to take certain specified actions. As set out in the ACNC’s Regulatory Approach Statement,
education and support to registered entities underpins the ACNC’s approach.
I would like to reiterate to the Committee, as stated in more detail in my previous letter of 28 July 2021, that
the ACNC Commissioner is required to have regard to a prescribed set of matters listed in subsection
35-10(2) of the Act before deciding to revoke a registered charity’s registration, or issue a warning or
direction. These matters include: the nature, significance and persistence of any contraventions; what actions
(if any) the charity could have taken to address to prevent the non-compliance; whether the charity is
conducting its affairs in a way that may cause harm to the community or jeopardise public trust and
confidence in the not-for-profits sector; and the impact on the community from compliance actions against
the charity. These matters are in addition to those factors set out in section 15-10 of the Act summarised
above.
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Obligations to have in place reasonable internal controls and procedures are a feature of many of the
governance and external conduct standards set out in the regulations. For example, registered entities are
already required to maintain reasonable internal control procedures to ensure their resources are used outside
Australia in a way that is consistent with the entity’s purpose and character as a not-for-profit entity.
Subsection 45.15(3) was modelled on existing provisions that have been in place for some time and have
been operating effectively. While the context of the two requirements maybe different, the general obligation
to maintain reasonable internal control procedures is not new for registered entities. Having proper internal
controls is a fundamental requirement for the good governance of any organisation, and underpins much of
Australia’s corporate, government and other regulatory frameworks.
Consistent with good governance practices, it is the role of government to mandate that organisations
maintain controls and procedures for certain stated purposes. It is for the board of the organisation to
determine the details of the controls and procedures having regard to the individual circumstances of that
organisation. These individual circumstances could include its size and the nature of its activities. For
example, a large charity that regularly engages in activities jointly with other entities may be expected to
have more rigorous procedures compared to the trustee of a small school library fund whose trust deed only
permits use of its resources for a narrow purpose.
The legislative note following subsection 45.15(3), and the supporting explanatory statement, list examples
of the matters that may be dealt with in the internal control procedures. These include introducing procedures
around: who can access, authorise or use a registered entity’s funds, premises or social media accounts; when
using the registered entity’s resources is considered improper or unauthorised; and when relevant training
must be provided to responsible entities and employees before they are allowed to exercise certain powers or
duties.
In line with the other governance standards, the amended governance standard three supports registered
entities by providing a minimum level of assurance that they meet community expectations in relation to
how a registered entity should be managed.
Additionally, as mentioned in my letter of 28 July 2021, the ACNC is developing guidance and education for
registered charities, which will be released once the amended standard comes into effect, to help them
understand and comply with the governance standard.
Implied freedom of political communication
The Regulations provide that for an entity to be or remain entitled to registration under the Act, the entity:
•

must not engage in certain kinds of summary offences; and

•

must maintain reasonable internal control procedures that ensure its resources are not used to actively
promote unlawful activity by others.

Any laws (including summary offences) that are invalid because they impermissibly restrict the implied
freedom of political communication are not within the scope of the Regulations, as an invalid law is not a
law of Australia. On that basis, I do not consider that the Regulations burden the implied freedom of political
communication as they do not prevent the registered entity engaging in conduct that is not otherwise already
unlawful.
I also note the Committee’s concern that subsection 45.15(3) centres on the fact that those requirements
relate to the active promotion of unlawful activities by other entities. However, the requirement in
subsection 45.15(3) centres on the registered entity’s governance arrangements around the use of its own
resources. In particular, the requirement is on the registered entity to maintain reasonable internal control
procedures around the use of its resources, with the aim of ensuring its resources are not used (nor continued
to be used), whether by the registered entity itself or by other entities, to actively promote unlawful activities.
A registered entity will not contravene this new requirement simply because another entity has ultimately
used the registered entity’s resources to actively promote unlawful activities.
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Rather, what is required of the registered entity is to maintain reasonable internal control procedures around
the use of its resources.
As I am sure the Committee understands, it is a feature of Australian criminal law that someone who aids,
abets, counsels, procures, is knowingly concerned in, is a party to the commission of an offence by another,
or commissions the carrying out of an offence by proxy, is also taken to have committed that offence and is
punishable accordingly. This feature of law equally applies to charities as it does to individuals. Similarly,
many Australian jurisdictions also have separate offences relating to urging or inciting another to commit an
offence in that jurisdiction (or a subset of offences in that jurisdiction). Requiring registered charities to
maintain reasonable internal controls to ensure assets – which are contributed to charities by generous
Australians and subsidised by taxpayers – are used in a manner consistent with Australian law does not limit,
or impermissibly restrict, the implied freedom of political communication.
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Conferral of discretionary powers
Clarity of drafting
The Committee requests the Minister's advice as to:
• what circumstances may constitute an 'emergency' in the context of subsection
15FA(2);
• the scope of the powers that the Commission may exercise under the instrument
to determine whether an emergency occurred, including:
o who will be exercising these powers and whether they are required to
possess any particular qualifications, skills or experience; and
o what factors they must consider in making this determination;
• the nature and source of any limitation or safeguards on the exercise of the
discretionary power to determine whether an emergency occurred, including
whether they are set out in law or policy.

New section 15FA of the Quality of Care Principles, inserted by the Principles from
1 July 2021, sets out the requirements for the use of any restrictive practices in residential
settings consistent with new section 54-10 of the Aged Care Act. In general, restrictive
practices should only be used as a last resort to prevent harm, after consideration of the likely
impact on the care recipient, used only to the extent possible, with alternatives considered or
used and documented, and with informed consent from the care recipient or another person
with authority to consent. However, new subsection l 5FA(2) of the Quality of Care
Principles provides that these requirements do not apply to the use of a restrictive practice in
relation to a care recipient if the use of the restrictive practice is necessary in an emergency.
The Committee has sought clarification about the use of the word 'emergency', given that the
Principles' Explanatory Statement noted that the term had its ordinary meaning. The
Committee also sought clarification on a statement in the Principles' Explanatory Statement
that implies that the Aged Care Quality and Safety Commissioner (Commissioner) would be
able to exercise discretion in determining whether an 'emergency' occurred.
As outlined in the Explanatory Statement, the term 'emergency' is not defined by the Quality
of Care Principles, and therefore the word has its ordinary meaning. The Macquarie
Dictionary defines an emergency as an unforeseen occurrence, or sudden and urgent occa_sion
for action. In aged care the scope of emergency situations can be quite broad and adopting a
prescriptive definition is likely to result in unintended consequences and may exclude
situations of genuine emergency. Situations where restrictive practices are required in
residential aged care in the event of an emergency should be following unanticipated or
unforeseen events which requires immediate action and therefore should be rare. This term
has not been defined in the legislation, so not to speculate or limit the term, as not all
circumstances are known or predictable.
The arrangements under new subsection 15FA(2) are intended to ensure that an approved
provider can appropriately and rapidly respond to an emergency to ensure the protection of a
care recipient or other person from immediate harm.
As outlined in new section 15GB of the Quality of Care Principles (also inserted by the
Principles), consent should be provided and recorded as soon as practical after the application
or use of the restrictive practice. Once the emergency is over, the provider should revert to
the usual policies and procedures regarding the application or use of any restrictive practice
for the care recipient. This includes reduction or removal of the restrictive practice,
assessment, consideration and use of alternative strategies, and subsequent update and review
of the care recipient's Behaviour Support Plan and care and services plan.
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It is expected that approved providers will be actively engaged in a care recipient's day to day
care and support needs, including behaviour support planning, and that this understanding
and engagement will reduce the occurrence of emergencies. While the term 'emergency' is
not specifically intended as a discretionary term, the Commissioner (or delegate), in
monitoring compliance with provider responsibilities relating to the use of restrictive
practices, will be reviewing care and services plans where emergency use of restrictive
practices has been applied. This review will include considering the care recipient's care
needs in the lead up to the emergency, whether the emergency could have been anticipated
given past history of behaviour, and what action was taken to deal with the situation prior to
it becoming critical. Approved providers should be conscious of alternative strategies to
avoid the need for emergency use of restrictive practices. This includes actively responding to
the needs of their care recipients in order to avoid the deterioration of health or escalation of
changed behaviours, to a point where emergency use of restrictive practices may be required.
If the provider considers that emergencies are occurring for extended periods of time or are
occurring regularly for one ot more care recipients, this may also indicate that an approved
provider is not meeting their responsibilities and the Commissioner would monitor or
investigate these circumstances. Where there is evidence that insufficient action has been
taken by a provider to avoid emergency use of restrictive practices for a care recipient, the
Commissioner, or delegate, may take further regulatory actions where it is deemed
appropriate and proportionate in order to address any non-compliance. This information is
outlined in policy details available on the Aged Care Quality and Safety Commission's
website.
In respect of the Committee's question regarding who may exercise the compliance powers in
respect of whether an emergency occurred, and whether they are required to possess any
particular qualifications, skills or experience, subsection 76(1B) of the Aged Care Quality
and Safety Commission Act 2018 (Commission Act), provides that the Commissioner must
not delegate their functions or powers under subsections 76(1) or 76(1A) of the Commission
Act unless they are satisfied that the person has suitable training or experience to properly
perform the function or exercise the power. As such, when the Commissioner delegates their
powers and functions, they are expressly required to be satisfied that the delegate has suitable
training or experience to exercise the relevant powers and functions.
Claritv of drafting
The Committee requests the Minister's advice as to the meaning of 'not inconsistent
with' the context of paragraph 15FA(l)(i)

New paragraph 15FA(l)(i) of the Quality of Care Principles provides that it is a requirement
that use of restrictive practices, in relation to a care recipient is not inconsistent with the
Charter of Aged Care Rights set out in Schedule 1 to the User Rights Principles 2014 (User
Rights Principles). The Committee has queried the explanation of the clause in the Principles'
Explanatory Statement, which states that 'the use of the restrictive practice is consistent with
the Charter of Aged Care Rights'.
The language used in the Principles is what is required by paragraph 54-l0(l )(g), which
provides that the Quality of Care Principles must require that the use of restrictive practices
in relation to a care recipient is not inconsistent with any rights and responsibilities of care
recipients that are specified in the User Rights Principles. The Committee is of the view that
'not inconsistent' as stated in the instrument, is a lower bar than 'consistent' as stated in the
Principles' Explanatory Statement. The Committee's interpretation is acknowledged. The
Principles' Explanatory Statement's reference to 'consistent', as opposed to, 'not
inconsistent' is an oversight, a disparity that was not intended to change the meaning of the
legislative provision.
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While this term may be interpreted to have different meaning than the term 'consistent', the
intention is that approved providers should not be using restrictive practices that are generally
in conflict, at odds, or contrary to the Charter of Aged Care Rights. The Charter of Aged Care
Rights was introduced to protect the rights of aged care recipients, including the right to be
treated with dignity and respect, and ensure care recipients are properly looked after and
provided with quality care and services. In practical terms, the approved provider should be
respecting the rights of care recipients.
It should also be acknowledged that under paragraph 56-l(m) and 56-3(1) of the Aged Care
Act, approved providers of residential care, and flexible care in the form of short-term
restorative care provided in a residential setting, have a responsibility to not act in a way
which is inconsistent with any rights and responsibilities of care recipients that are specified
in the User Rights Principles. Sections 9 and 23AD of the User Rights Principles provide
that, for the purposes of paragraph 56-1 (m) and 56-3(1) of the Aged Care Act, the rights of a
care recipient of residential care, or flexible care in the form of short-term restorative care
provided in a residential setting, include the rights mentioned in the Charter of Aged Care
Rights set out in Schedule 1 of the User Rights Principles. As such, approved providers
already have a separate responsibility not to act in a way which is inconsistent with the
Charter of Aged Care Rights.
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