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Technical Appendix

RESPONSE BY THE MINISTER FOR FINANCE TO THE SENATE STANDING
COMMITTEE FOR THE SCRUTINY OF DELEGATED LEGISLATION
The Senate Standing Committee for the Scrutiny of Legislation (the Committee) has sought a
response to the question below:
The committee requests your detailed advice as to why it was considered necessary
and appropriate to use delegated legislation, rather than primary legislation, to allow
consultants and independent contractors of non-corporate Commonwealth entities
(and their employees) to exercise powers, perform functions and discharge duties
under the Financial Framework (Supplementary Powers) Act 1997.

SUMMARY
The practise of permitting consultants and independent contractors of non-corporate
Commonwealth entities to exercise certain powers is of long-standing.
The recent Public Governance Performance and Accountability Amendment (2020 Measures
No. 3) Rules 2020 (amending rule) is operational in nature.
The amending rule puts in place a more restrictive set of arrangements than previously
applied, while remaining consistent with the intent of primary legislation and the Public
Governance, Performance and Accountability Rule 2014 (PGPA Rule).

INTRODUCTION
This paper provides detailed advice in response to the Committee.
The paper provides historical context and outlines the technical reasoning that led to the
current process prescribing consultants and independent contractors of non-corporate
Commonwealth entities (and their employees) (referred to as contractors) as officials through
delegated rather than primary legislation.

HISTORICAL CONTEXT -THE PREVIOUS APPROACH UNDER THE FMA ACT
Prior to the introduction of the Public Governance, Performance and Accountability Act 2013
(PGPA Act), non-corporate Commonwealth entities were governed by the Financial
Management and Accountability Act 1997 (FMA Act). In turn, the FMA Act derived from
the Audit Act of 1901.
Under the FMA Act, the Financial Management and Accountability Regulations 1997 was
designed to ‘allocate’ persons who were not officials as officials of the relevant agency by
default, whenever they performed a ‘financial task’ 1– even if their services did not
specifically require them to exercise a particular power. Under this approach, it was possible
for a contractor to be classed as an official without their knowledge.
1

‘financial task’ was very broadly defined under the FMA Act framework. Essentially, it meant any task that involved the
expenditure of money – including the entering of arrangements for the allocation of resources.
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By contrast, the current framework is based on the idea that a contractor is not an official,
unless they are specifically required as part of their services to exercise powers. They also
must be able to be identified by name to be prescribed as an official.
The current framework is therefore more specific in relation to who is an official, and how
they are designated as officials, than the previous framework. This has also enabled a more
rigorous accountability framework to be put in place than under the FMA framework.

CLASSIFYING CONTRACTORS AS OFFICIALS UNDER PRIMARY LEGISLATION
The PGPA Act contains the concept of an ‘official’ in order to identify that group of persons
who:
•

•

can be delegated powers, functions and duties under the PGPA Act and who can
receive binding instructions from accountable authorities of Commonwealth entities;
and
will be subject to the PGPA Act’s code of conduct on officials, the duties of officials,
at sections 25 to 29 of the PGPA Act 2.

Officials under the PGPA Act do not need to be APS employees or Commonwealth
employees. An official can be any person, or group of persons, that an Act or the PGPA
Rules defines as an official.
Section 13 of the PGPA Act 3 defines officials of Commonwealth entities. The definition in
section 13 primarily focuses on defining officials by classes of persons. The definition
captures entire groups of persons in the identified class.
Contractors are generally not classed as officials of Commonwealth entities. 4 This is
intentional as contractors are rarely required to exercise powers, discharge duties or perform
functions and therefore do not need to be subject to the code of conduct on officials at
sections 25 to 29 PGPA Act. It would not be appropriate to extend the coverage of the
PGPA Act over particular classes of persons when the need is not there.
However, the PGPA Act supports the principles of devolved management, operational
independence and efficiency in the use of resources by accountable authorities to achieve
Commonwealth objectives. Through the delegated legislation of the PGPA Rule, the PGPA
Act permits the prescribing of contractors as officials in a targeted and selective manner.
The current amending rule builds upon the existing capacity to prescribe contractors as
officials at subsection 9(1), item 1A of the PGPA Rule, when their services:
“require the exercise of a particular power, the performance of a particular function,
or the discharge of a particular duty, conferred on any person [by the PGPA Act or a
rule made under it, or the Financial Framework (Supplementary Powers) Act 1997]”.
This approach is intended to enable the selective targeting of certain contractors for
prescription when it is operationally necessary for them to be classed as officials. It enables
them to exercise delegated statutory power as part of the efficient conduct of Commonwealth
2

See Attachment A for these sections.
See Attachment A for this section
4
Refer to PGPA Act paragraph 13(4)(c).
3
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functions, while subject to the code of conduct on officials at sections 25 to 29 of the
PGPA Act.
Primary legislation could not as effectively adopt such a selective approach. Attempting to
define contractors as officials through the PGPA Act would likely result in all contractors in
the Commonwealth being captured by the definition of official, even when their role does not
require them to exercise statutory powers and make decisions in respect of the allocation of
Commonwealth resources.

THE CURRENT OPERATION OF PGPA RULE SUBSECTION 9(1) ITEM 1A
Since 1 July 2015, sub section 9(1), item 1A of the PGPA Rule has permitted contractors,
where the requirements of the Rule are met, to exercise powers, perform functions and
discharge duties under the PGPA Act and PGPA Rule.
This means that contractors, as prescribed, can exercise powers, with a written delegation
such as, though not limited to, the powers in section 23 of the PGPA Act, permitting the
entering of arrangements and approval of a commitment of relevant money.
This power is comparable to the power in section 32B of the Financial Framework
(Supplementary Powers) Act 1997 FF (SP) Act, as both powers result in the allocation of
Commonwealth resources.

THE RELATIONSHIP BETWEEN THE FF (SP) ACT AND THE PGPA ACT
The FF (SP) Act is a separate Act from the PGPA Act but the two Acts have a close
relationship to one another in the Commonwealth’s resource management framework, as
evidenced by section 6 of the FF (SP) Act. 5
The FF (SP) Act relies on concepts and definitions provided by the PGPA Act for its
operation.
One of those definitions is ‘official’ and, like the PGPA Act, in terms of the FF (SP) Act,
being an official (or a Minister) is a prerequisite to exercising statutory power.
Under the FF (SP) Act where officials are not themselves accountable authorities, authority is
provided through the written delegation of relevant statutory power by accountable
authorities or Ministers.

EXERCISING POWERS UNDER THE FF (SP) ACT WITH PARTICULAR REFERENCE
TO DEPARTMENTS OF STATE
The FF (SP) Act contains powers to enter into arrangements on behalf of the Commonwealth,
where the arrangement is specified in the FF (SP) Regulations 1997. 6 This legislative
mechanism provides the necessary legislative authority for a range of Commonwealth
activities and functions, such as Grants and other programs.
5
6

See Attachment A for this section.
Refer to section 32B FF (SP) Act.
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Departments of State rely upon the legislative authority provided by the FF (SP) Act to carry
out significant functions, which would not otherwise be possible.
Under the FF (SP) Act only the following persons can exercise powers in that Act:
•
•
•

Ministers;
Accountable authorities of non-corporate Commonwealth entities (as defined by the
PGPA Act); and
Officials of non-corporate Commonwealth entities, when delegated power by either of
the above. 7

Departments of State do not have establishing legislation and must rely entirely upon the
definition of official provided by the PGPA Act at section 13.
By contrast, statutory bodies have establishing legislation, usually in primary legislation.
Statutory bodies that are non-corporate Commonwealth entities often use their establishing
legislation to define who is an official of the entity.

THE OPERATIONAL REQUIREMENT TO PERMIT CONTRACTORS TO EXERCISE POWERS,
DISCHARGE DUTIES OR PERFORM FUNCTIONS UNDER THE FF (SP) ACT
The Commonwealth engages consultants, independent contractors, and their employees
because they have particular expertise in areas that are not otherwise available to the relevant
entity.
At times, it is operationally necessary to permit contractors to exercise delegated statutory
powers on behalf of the Commonwealth.
A targeted control mechanism is therefore necessary to give entities the flexibility to take
advantage of the skills and expertise of contractors in exercising certain statutory powers.
This supports the principles of devolved management, operational independence and
efficiency in the use of resources by accountable authorities to achieve Commonwealth
objectives.
The Committee has expressed a concern that contractors are not APS employees subject to
codes of conduct.
While it is true that contractors are not APS employees, not all officials under the PGPA Act
are APS employees under the Public Service Act. The PGPA Act covers many officials who
are employed under arrangements outside the Public Service Act.
For example officials can be;
•
•
•

statutory office-holders;
board appointees; or
employees of a State or Territory.

As officials, not under the Public Service Act, these persons can exercise powers, discharge
duties and perform functions, including in relation to the allocation of Commonwealth
resources.
7

See sections 32B and 32D FF (SP) Act.
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To ensure high standards of conduct across the Commonwealth with respect to governance,
performance and accountability for resource allocation, including for those persons not in the
APS, the PGPA Act imposes a code of conduct on all officials. The code imposed is similar
to those set out in the Public Service Act, through the duties set out at section 25 to 29 of the
Act.
This is an important safeguard to regulate the conduct of all officials subject to the PGPA
Act, including those who would be prescribed as officials by the amending Rule.

THE SAFEGUARDS UPON PRESCRIBED OFFICIALS UNDER THE AMENDING RULE
The amendments made by the amending Rule to subsection 9(1) item 1A, PGPA Rule will
allow the accountable authorities of relevant entities to determine if it is operationally
necessary for contractors, rather than an existing official, to exercise particular powers,
perform particular functions, or discharge particular duties under the FF (SP) Act.
When the legislative criteria of the Rule are fulfilled, the Rule, by operation of law,
prescribes that individual, who must be identifiable by name for a clear line of accountability,
as an official of the relevant non-corporate Commonwealth entity.
Contractors will not be prescribed unless their services, specifically:
“require the exercise of a particular power, the performance of a particular function,
or the discharge of a particular duty, conferred on any person [by the PGPA Act or a
rule made under it, or the Financial Framework (Supplementary Powers) Act 1997]”.
Contractors prescribed in this way will be officials of the relevant non-corporate
Commonwealth entity and will have the statutory obligations of officials upon them, such as
the duties of officials at sections 25 to 29 of the PGPA Act.
In addition, they will be required, as part of the finance law 8, to comply with instructions and
directions from the relevant accountable authority. They will not be able to exercise any
statutory power without a written delegation to do so.
Further, accountable authorities have an obligation, under section 16 of the PGPA Act, to
establish and maintain systems relating to risk and control. This includes managing
contractors who work for the entity.
When a contractor is prescribed as an official, this arrangement is likely to be subject to
change, including to expire at some future time. The current arrangement allows for
delegations to be withdrawn. The contractor would therefore no longer be able to exercise
powers, nor be prescribed, under the Rule as an official. The current mechanism is therefore
much more flexible than if it had been embedded in primary legislation.

8

See section 8 PGPA Act.

Page 6 of 7

Technical Appendix

ATTACHMENT A
PGPA Act – section 13 definition of officials
Section 13 Officials
(1) Each Commonwealth entity has officials.
Officials of Commonwealth entities (other than listed entities)
(2) An official of a Commonwealth entity (other than a listed entity) is a person who is in, or
forms part of, the entity.
(3) Without limiting subsection (2), an official of a Commonwealth entity (other than a
listed entity) includes:
(a) a person who is, or is a member of, the accountable authority of the entity; or
(b) a person who is an officer, employee or member of the entity; or
(c) a person, or a person in a class, prescribed by an Act or the rules to be an official of
the entity.
(4) Despite subsections (2) and (3), each of the following is not an official of a
Commonwealth entity (other than a listed entity):
(a) a Minister;
(b) a judge;
(c) a consultant or independent contractor of the entity (other than a consultant or
independent contractor of a kind prescribed by an Act or the rules for the purposes
of paragraph (3)(c));
(d) a person, or a person in a class, prescribed by an Act or the rules not to be an
official of the entity.
Officials of listed entities
(5) An official of a Commonwealth entity that is a listed entity is a person who is prescribed
by an Act or the rules to be an official of the entity.

PGPA Act – sections 25 to 29 Duties of officials
Section 25 Duty of care and diligence
(1) An official of a Commonwealth entity must exercise his or her powers, perform his or
her functions and discharge his or her duties with the degree of care and diligence that a
reasonable person would exercise if the person:
(a) were an official of a Commonwealth entity in the Commonwealth entity’s
circumstances; and
(b) occupied the position held by, and had the same responsibilities within the
Commonwealth entity as, the official.
(2) The rules may prescribe circumstances in which the requirements of subsection (1) are
taken to be met.

Section 26 Duty to act honestly, in good faith and for a proper purpose
An official of a Commonwealth entity must exercise his or her powers, perform his or
her functions and discharge his or her duties honestly, in good faith and for a proper
purpose.
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Section 27 Duty in relation to use of position
An official of a Commonwealth entity must not improperly use his or her position:
(a) to gain, or seek to gain, a benefit or an advantage for himself or herself or any other
person; or
(b) to cause, or seek to cause, detriment to the entity, the Commonwealth or any other
person.

Section 28 Duty in relation to use of information
A person who obtains information because they are an official of a Commonwealth entity
must not improperly use the information:
(a) to gain, or seek to gain, a benefit or an advantage for himself or herself or any other
person; or
(b) to cause, or seek to cause, detriment to the Commonwealth entity, the
Commonwealth or any other person.

Section 29 Duty to disclose interests
(1) An official of a Commonwealth entity who has a material personal interest that relates to
the affairs of the entity must disclose details of the interest.
(2) The rules may do the following:
(a) prescribe circumstances in which subsection (1) does not apply;
(b) prescribe how and when an interest must be disclosed;
(c) prescribe the consequences of disclosing an interest (for example, that the official
must not participate at a meeting about a matter or vote on the matter).

FF (SP) Act – Section 6
Section 6 Relationship with the finance law
This Act and the regulations are to be read together with the finance law (within the
meaning of the Public Governance, Performance and Accountability Act 2013).

