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MINISTER FOR IMMIGRATION, CITIZENSHIP,
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Ref No: MS19-002935

Senator the Hon Concetta Fierravanti-Wells (Chair)
Senate Standing Committee on Regulations and Ordinances
Suite S1.111
PARLIAMENT HOUSE
CANBERRA ACT 2600
Dear Chair
Migration Amendment (New Skilled Regional Visas) Regulations [F2019L00578]

I thank the Senate Standing Committee on Regulations and Ordinances for its letter of
12 September 2019, in which the Committee requests more information about the
Migration Amendment (New Skilled Regional Visas) Regulations 2019 (the Instrument).
Previous correspondence
I note that the Committee has concluded its examination of the matters raised by the
Instrument in relation to the imposition of fees (taxation) and significant matters in
delegated legislation. I thank the Committee for its consideration of those matters.
I note the Committee has indicated that, in its view, the additional information relevant to
these matters contained in my letter of 14 August 2019 (my previous letter) should be
included in the explanatory statement to the Instrument. A revised explanatory
statement that clarifies these issues is attached. I will arrange for this to be tabled as
soon as practicable.
The Committee has now sought further information relating to the issue of merits review,
noting the advice provided in my letter of 14 August 2019 that merits review will not be
available for decisions to refuse refunds under new subregulation 2.12F(3C), new
regulation 2.73C, and new clause 8101 in Schedule 13 to the Migration Regulations
1994 (the Regulations). These provisions are inserted in the Regulations by Schedule 2
to the Instrument.
The Committee has noted its general expectation that any decision to exclude merits
review would be justified by reference to established grounds set out in the
Administrative Review Council guidance document, What decisions should be subject to
merit review? (the ARC guidance).
Parliament House Canberra ACT 2600

2

In my previous letter I advised the Committee that providing independent merits review
of the discretion to refuse a refund could undermine the good administration of
Australia’s immigration program. This rationale for absence of merits review was also
referred to in the replacement Explanatory Statement that was tabled in the Senate on
9 September 2019. The Committee acknowledges this concern but also notes that it
does not appear to reflect an established ground set out in the ARC guidance.
The Committee requests my more detailed advice as to the characteristics of decisions
under subregulation 2.12F(3C), regulation 2.73C and clause 8101 that would justify
excluding independent merits review. The Committee states that it would be assisted if
my response identified established grounds for excluding merits review as set out in the
ARC guidance.
Characteristics of decisions under subregulation 2.12F(3C), regulation 2.73C and
clause 8101
My Department has advised that, if the prescribed circumstances enlivening the
discretion to provide a refund exist, the refund request would generally only be refused if
the Department was unable to contact the person to obtain their bank details for the
purposes of providing the refund.
The circumstances which give rise to the discretion to refund the fee or charge are
generally objective in nature.
For example, subregulation 2.12F(3C) provides that:
(3C) The Minister may refund the amount paid by way of the first instalment of the visa application
charge in relation to a visa application if:
(a) the visa application is for a Subclass 494 (Skilled Employer Sponsored
Regional (Provisional)) visa; and
(b) the visa application relates to a nomination of an occupation under
subsection 140GB(1) of the Act; and
(c) the applicant for the visa withdraws the visa application in writing for any of
the following reasons:
(i) the nomination, by mistake, identified the wrong occupation;
(ii) the nomination is withdrawn before a decision is made on the
nomination under section 140GB of the Act because the nomination, by mistake,
identified the wrong stream;
(Hi) after the visa application was made, action was taken against the
nominator under section 140K of the Act for a failure to satisfy an applicable
sponsorship obligation;
(iv) after the visa application was made, the position associated with the
nominated occupation ceased to be available to the applicant because the business
within which the applicant was, or was to be, employed to work in the position
ceased to operate lawfully in Australia;
(v) the nomination is withdrawn in the circumstances specified in
subregulation 2.73C(3), (4), (5) or (6); and
(d) after the withdrawal, the Minister receives a written request for a refund from:
(i) the person who paid the amount (the payer); or
(ii) if the payer has died, or the payer has a serious physical or mental incapacity—the
payer’s legal personal representative; or
(iii) if the payer is a bankrupt within the meaning of the Bankruptcy Act 1966—the trustee
of the estate of the payer.

The criteria for refunds under regulation 2.73C and clause 8101 are of a similar nature to
those outlined above.

3

As a result, if merits review were available, there would be limited scope for the
Administrative Appeals Tribunal to reach a different decision to the Department
(because in most refusal cases the discretion to refund the fee or charge would not be
enlivened). In these circumstances, the provision of merits review would have limited
value to the person seeking the refund.
As an example, a request for a refund might be made because either the nomination or
the visa application has been refused, but there is no scope under the legislation to
provide a refund in these circumstances. The provision of merits review would therefore
not assist the person seeking the refund.
I note, however, that while merits review is not available in relation to the decision to
refuse the refund, it is available in relation to decision to refuse the nomination or the
visa application.
Relevant ground for excluding merits review
Paragraphs 4.56 and 4.57 of Chapter 4 (‘Factors that may justify excluding merits
review’) of the ARC guidance refer to decisions which have such limited impact that the
costs of review cannot be justified - see, in particular, the statement at paragraph 4.56:
Merits review costs money. Given that the Government must allocate resources in
an effective way, it would obviously be inappropriate to provide a system of merits
review where the cost of that system would be vastly disproportionate to the
significance of the decision under review.
I also note that paragraph 4.57 concludes that:
... the cost of review must be accounted for not only by comparison with the
extent of the interests of any individual that may be affected, but also by
comparison with the broader and beneficial effects that merits review is intended
to have on the overall quality of government decision-making.
In light of the explanation above about the circumstances in which a request for refund
would be refused, I consider that the cost of providing merits review would far outweigh
the significance of the decision. In particular, as I have mentioned, where the discretion
to provide a refund is enlivened, the refund would generally be given provided it was
practicable to do so. As noted above, in circumstances where the Department cannot
obtain the person’s bank details, a refund might have to be refused.
I note that, if the only reason for the refusal is that the Department is not able to refund
the money, it would be open to that person to make a subsequent request for the refund
and to provide their bank details. In those circumstances, the fee or the charge would
be refunded.
I consider that merits review in these circumstances would have limited utility, and
therefore would not have a beneficial effect on the overall quality of
government decision-making.
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In these circumstances, I am satisfied that the characteristics of the decisions made
under subregulation 2.12F(3C), regulation 2.73C and clause 8101 justify the exclusion of
merits review. The replacement explanatory statement referred to above has also been
amended to clarify these issues.
I thank the Committee again for bringing this matter to attention.
w

sly

David Coleman

SENATOR THE HON RICHARD COLBECK
Minister for Aged Care and Senior Australians
Minister for Youth and Sport

Ref No: MC19-014750
Senator the Hon Concetta Fierravanti-Wells
Chair
Senate Standing Committee on Regulations and Ordinances
Parliament House
CAN BERRA ACT 2600
26 September 2019

I refer to your correspondence of 12 September 2019 concerning scrutiny issues in relation to the Quality
of Care Amendment (Minimising the Use of Restraints) Principles 2019 [F2019L00511] {Instrument), which
came into force on 1 July 2019.
The Instrument amends the Quality of Care Principles 2014 (Quality of Care Principles) made under the
Aged Care Act 1997 (Act) to introduce limits on the use of physical and chemical restraint by approved
providers of residential care and short-term restorative care in a residential setting.
The Senate Standing Committee on Regulations and Ordinances (Committee) requests advice regarding
whether consideration has been given to setting out the core principles governing the use of restrictive
practices in the aged care setting in primary legislation. The Committee also requests advice as to why this
approach has not been taken, noting the additional parliamentary scrutiny that attaches to primary
legislation.

Quality and safety in aged care relies on a suite of legislative reforms
As the use of physical and chemical restraint is a quality of care issue, the Australian Government made the
decision to set out this matter in the Quality of Care Principles. However, this Instrument is just one
component of a suite of reforms aimed at improving the quality and safety of aged care. To implement
these improvements in a timely manner in line with community expectations, the vast majority have been
included in delegated legislation.
For example, the Department of Health has worked with stakeholders to develop a single set of Aged Care
Quality Standards (Standards) and a single Charter of Aged Care Rights (Charter). Previously, there were
different sets of the Standards and Charter for different types of aged care. Along with the Instrument, the
new single Standards and Charter also came into effect on 1 July 2019. Importantly, I note that like the new
restraints measures, these changes were also introduced through amendments to delegated legislation,
namely the Quality of Care Principles and the User Rights Principles 2014 respectively.
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The new Standards and the new Charter both have a substantial (positive) impact on personal rights.
Under the Charter, care recipients have the right to be treated with dignity and respect, to personal privacy
and to live without abuse and neglect. Of direct relevance to this letter, I note the Standards, for the first
time, introduce a requirement for service providers to have in place a clinical governance framework that
includes minimising the use of restraint.
The new regulatory arrangements relating to the use of physical and chemical restraint were intended to
complement the new Standards and Charter. All were introduced through amendments to delegated
legislation and all commencing on the same date.

Ability to respond in an agile and flexible manner
The Committee notes that other jurisdictions, such as Victoria, set out the core principles governing the
use of restrictive practices in primary rather than delegated legislation. While this approach may provide
an additional layer of scrutiny, it can increase the time for new measures to come into force. For example,
the development of Victoria's Disability Act 2006 commenced with the release of a discussion paper in
2003. Following significant public consultation, it received Royal Assent on 16 May 2006.
In contrast, the use of delegated legislation allows the Government to act promptly to protect vulnerable,
older Australians. The ability to make disallowable amendments to Principles under the Act also provides
an opportunity to monitor the response of the aged care sector, conduct an evaluation of the reform, and
make consequent refinements as necessary.

Scrutiny of the Instrument
The Instrument has been subject to parliamentary and public oversight.
Departmental officials appeared at a public hearing led by the Parliamentary Joint Committee on Human
Rights, and later provided responses to questions on notice. Copies of the Hansard and the Department's
responses are available at: www.aph.gov.au/Parliamentary Business/Committees/Joint/Human Rights.
The Department also engaged with the Senate Standing Committee on Regulations and Ordinances. Again,
this correspondence will be available online.
In this instance, the Instrument also had an additional layer of scrutiny through the Royal Commission into
Aged Care Quality and Safety. Departmental officials appeared as witnesses and provided statements that
clarify various issues related to the development and operation of the Instrument.
In my view, while the Committee advises the Instrument does include significant matters, the need to act
in a swift and agile manner to protect vulnerable, older Australians is best achieved by setting out these
matters in delegated legislation.
Yours sincerely

Richard Colbeck

