Senator the Hon Marise Payne
M in ister for Fo reign Affairs
Mi niste r for Women
MC 19-00 3559

Senator the Hon Concetta Fierravanti-Wells
Chair
Senate Regulations and Ordinances Committee
Parliament House
CANBERRA ACT 2600

Dear Senator
I refer to the correspondence of 25 June 2019 from the Secretary of the Senate Standing
Committee on Regulations and Ordinances, requesting additional information as referred to
in the Committee' s Delegated Legislation Monitor 2 of 2019 about the Charter of the United

Nations {Sanctions - South Sudan) Amendment {2019 Measures No. 1} Regulations 2019
(the Regulations}.
The Regulations introduce an arms embargo in relation to South Sudan in accordance with
United Nations Security Council (UNSC} Resolution 2428. The arms embargo was adopted
by the UNSC in the context of continued hostilities and violations of the peace agreements
with respect to South Sudan. It requires all Member States to implement an arms embargo
in relation to South Sudan.
I trust the attached information will assist the Committee in finalis ing its consideration of
the Regulations .
Yours sincerely

MARISE PAYNE

Encl.

22 JUL 2019
Senator the Hon Ma rise Payne, Minister for Foreign Affairs and Minister for Women
Parliament House, CANBERRA ACT 2600
Commonwealth Parliamenta ry Offices, SYDNEY NSW 2000

Response to the Senate Standing Committee on Regulations and Ordinances
(Delegated Legislation Monitor 2 of 2019)
The Committee has requested advice as to the justification for:
1. including offence provisions, which are punishable by up to ten years imprisonment,
in delegated legislation, rather than primary legislation; and
2. applying strict liability to whether a person holds a permit granted under sections 4C
or 4E for the purposes of the offences in sections 48 and 4D (respectively) of the
instrument, with reference to the relevant principles in the Attorney-General's
Department's 'A Guide to Framing Commonwealth Offences, Infringement Notices
and Enforcement Powers' (the Guide).
1. Inclusion of offence provisions in delegated legislation
The UN sanctions environment is dynamic, with the UN Security Council imposing sanctions
to respond to threats to international peace and security. Australia's UN sanctions
framework operates in a manner that ensures Australia is able to give legal effect to its
international law obligations and respond to such threats in a timely fashion.
The Charter of the United Nations Act 1945 {CoTUNA) enables Australia to apply sanctions
giving effect to certain decisions of the United Nations Security Council {UNSC), through the
making of specific regulations. There are currently 16 UNSC sanctions regimes. As Australia
is obliged to give effect to UNSC resolutions as a matter of international law, and is not able
to unilaterally determine how they will apply to Australia, it is both appropriate and
practical that they be implemented through Regulations made by the Governor-General
sitting in Council.
As the Guide set outs, the content of an offence set out in an Act or Regulation should be
clear from the offence provision itself, although the offence may rely on the Act or
Regulation, or another instrument to define terms used to give context to the offence. As
noted in the Guide, while it is desirable for the content of an offence to be clear on the face
of legislation, there are circumstances where it appropriate for the content of an offence to
be set out by Regulation [see 2.3.4].
One of the examples given in the Guide as to when the content of an offence may be
appropriately delegated to Regulations is where elements of the offence are to be
determined by an international instrument in order to comply with Australia's obligations
under international law. Here, the Regulations give effect to Australia's obligations to
implement UNSC resolutions as they relate to sanctions.
The legal framework for the domestic implementation of UNSC resolutions was carefully
designed to ensure that only provisions giving effect to UNSC sanction obligations can be a
UN sanction enforcement law and subject to the offence provisions set out in section 27 of
CoTUNA. Specifically, subsection 2B{3) provides: .
The Minister may only specffy a provision [to be a UN sanction enforcement lawJ to
the extent that it gives effect to a decision that:

(a) the Security Council has made under Chapter VII of the Charter of the
United Nations; and
(b) Article 25 of the Charter requires Australia to carry out;
in so far as that decision requires Australia to apply measures not involving the use
ofarmedforce.
UNSC sanctions-related resolutions, even though they have different country focuses,
address conduct of significant global seriousness. As such, it is appropriate for the penalty to
be set out in primary legislation and for the offence content to be detailed in Regulations
that reflect the terms of the relevant UNSC resolutions. Parliament, in passing CoTUNA, has
determined that contravening a UN sanction law is a serious offence that ought to carry the
significant penalties set out in CoTUNA.
Importantly, regulations made under the CoTUNA are registered on the Federal Register of
Legislation and made available on the Department of Foreign Affairs and Trade sanctions
website page.
2. Strict liability
The Committee has requested advice as to the justification for applying strict liability to the
elements of the offences in subsections 4B(l)(b) and 4D(l)(b) in the instrument with
reference to the relevant principles in the Guide. The Committee has specifically asked how
requiring proof of fault in relation to subsections 4B(l)(b) and 4D(l)(b) of the Regulations
would undermine deterrence and what the legitimate grounds are for penalising persons
lacking fault in respect of these elements.
The Regulations contain two new offence provisions: a prohibition relating to a sanctioned
supply and a prohibition relating to a sanctioned service. Both provisions contain multiple
physical elements to the offence. The application of strict liability does not apply to all
elements of these offences. It only applies to one factual element - whether or not the
relevant conduct was authorised by a permit. Significantly, to prove the offence, it is still
necessary to show that a person intended to engage in the conduct constituting the offence.
As a strict liability element, a defendant can still rely on the 'mistake of fact' defence
available under section 9.2 of the Criminal Code. Accordingly, where a person can show
they were under a mistaken but reasonable belief about certain facts, which if true would
render the conduct non-criminal, they will not be convicted of the offence even if it can be
proved that they intended to deal with a designated person or entity or with a controlled
asset.
As set out in the Guide [2.2.6], applying strict liability to a particular physical element of an
offence (as opposed to all physical elements) can be justified where:
1. requiring proof of fault of the particular element to which strict or absolute liability
applies would undermine deterrence, and there are legitimate grounds for
penalising persons lacking 'fault' in repsect of that element; or
2. the element is a jurisdictional element rather than one going to the essence of the
offence.

In the case of these Regulations, we consider that the first exception applies. Specifically,
the application of strict liability to a single physical element of the offences relating to the
existance of a permit is necessary to ensure the integrity of Australia's South Sudan
sanctions regime.
In the absence of the strict liability element of the offences in subsections 4B(l)(b) and
4D(l)(b) of the South Sudan Regulations, the corresponding fault element that would apply
would be recklessness (the automatic default element set out in section 5.6 of the Criminal
Code). This would require the prosecution to establish beyond reasonable doubt that a
person who has breached UN sanctions was aware of the substantial risk that the dealing
was not authorised by a permit and that it was unjustifiable to take the risk. As the courts
have interpreted substantial risk as requiring conscious awareness (as opposed to the risk
being obvious or well-known), this would require proof of the alleged offender's subjective
appreciation of the circumstances. Given the difficulty in obtaining this form of evidence to
satisfy the evidentiary threshold 'beyond reasonable doubt', and the consequent
improbability of a successful prosecution, the sanctions regime would not have its intended
deterrent effect.
Sanctions operate to prohibit particular activities, with very limited exceptions. Conduct
which would be otherwise prohibited is only authorised where a permit has been issued.
Permits can only be issued in a limited range of cirucmstances, as determinded by the U_NSC
and as set out in the relevent UNSC resolution/s.
Applying strict liability to whether the conduct in question is authorised by a permit,
rendering it a factual question, maintains the integrity of the permit system and its strict
adherence to the narrow range of exceptions allowed by the UNSC in relation to a particular
sanctions regime. It is also consistent with the Government's position that Australians and
Australian companies should be encouraged to adopt the highest ethical standards in
adhering to Australia's sanctions regimes.
The absence of the element of fault (strict liability) in subsections 4B(l)(b) and 4D(l)(b)of
the Regulations, is justified as it allows Australia to uphold a robust sanctions system in line
with its international sanctions obligations and that otherwise prohibited conduct is
permited only in circumstances specifically contemplated by the UNSC in establishing a
particular sanctions regime.
Reversal of evidential burden of proof
The Committee has drawn attention to the inclusion in the instruments of provisions (that is
subsections 48(7) and 4((7)) which reverse the evidential burden of proof, in circumstances
where, in its view, relevant matters may not be peculiarly within the knowledge of the
defendant. This relates to the circumstance of a supply or service being authorised by a
permit granted by a foreign country.
The Minister takes note of the observation but remains of the view that the defendant
should bear the evidential burden of proof, that such matters are peculiarly within the
knowledge of the defendant, and that it would be significantly more difficult and costly for
the prosecution to disprove than for the defendant to establish the matter.

THE HON DAVID COLEMAN MP
MINISTER FOR IMMIGRATION, CITIZENSHIP, MIGRANT
SERVICES AND MULTICULTURAL AFFAIRS

Ref No: MS19-002190

Senator the Hon Concetta Fierravanti-Wells (Chair)
Senate Standing Committee on Regulations and Ordinances
SuiteS1.111
PARLIAMENT HOUSE
CANBERRA ACT 2600
Dear Chair
Immigration (Guardianship of Children) Regulations 2018 [F2018L01708]
I thank the Senate Standing Committee on Regulations and Ordinances for its letter of
4 April 2019, in which the Committee requested further information about the
Immigration (Guardianship of Children) Regulations 2018 (the Regulations).
In response to my previous letter of 13 March 2019, the Committee has sought further
advice as to whether consideration has been given to amending the Immigration
(Guardianship of Children) Act 1946 (the Act) to ensure that specific criteria setting out
the basis on which a non-citizen child may become the ward of the Minister are included
on the face of the Act, rather than left to delegated legislation.
The Committee has noted its 'longstanding view ... that significant policy matters, and
matters that may affect fundamental rights and liberties, should be set out in the primary
legislation'.
As the Committee would be aware, it is not unusual for primary legislation to give
Ministers and other persons broad discretionary powers particularly in situations where
the circumstances under which the powers are to be exercised may vary considerably
and flexibility is required to deal appropriately with specific cases. Policy guidelines are
usually given for the exercise of broad discretionary powers, but while decision makers
are required to consider such guidelines, they are not binding.
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The legislative scheme for orders for guardianship was inserted in the Act by the Statute
Law (Miscellaneous Provisions) Act (No 1)1985. The effect of this scheme is that while
section 4AA gives the Minister a broad discretionary power to direct that certain children
shall become the Minister's ward, the exercise of that power is subject to the
preconditions in section 4AA and also subject to any principles that may be prescribed
under paragraph 12(aa). All of the requirements in the legislation, both in the Act and in
the regulations, are binding on the Minister, unlike policy guidelines not made by
legislative instrument.
The use of a legislative instrument (regulations) for prescribing the principles for exercise
of the power in section 4AA therefore allows for closer regulation of the power but also
allows flexibility for the principles to be updated if changing circumstances make it
necessary to do so.
Under the Act, such a direction can only be given in relation to a child where, among
other things:
•

the child enters Australia as a non-citizen in the charge of, or for the purpose of living
in Australia under the care of, a relative;

•

the Minister is satisfied it is necessary to make the direction in the child's best
interests; and

•

the relative consents to the Minister giving the direction.

Only a small proportion of children become wards of the Minister as a result of a
direction made under section 4AA of the Act. Most children who come under the Act are
covered automatically without any direction needed. Currently the Minister is the
guardian of 96 individuals under the Act, only two of whom became wards as a result of
a direction given under section 4AA. The principles prescribed in the Regulations
therefore apply to only a small cohort of children.
In addition, a direction under section 4AA of the Act would generally only be given if:
•

the Minister or delegate holds serious concerns about actual harm or the risk of
harm arising from the minor's existing care arrangements;

•

to the extent possible, these concerns have been brought to the attention of the
relevant State/Territory child welfare/protection agency;

•

in addition to any services and support available from the State/Territory child
protection authorities or the minor's relatives, the minor would benefit from the
Minister's guardianship and the Minister would be able to effectively carry out the
ministerial guardianship responsibilities; and

•

the relationship between the relative and the minor appears to have irretrievably
broken down to the extent that the minor and relative should not live together for
the foreseeable future.

The Committee has observed that a legislative instrument 'is unamendable and made by
the executive' and 'is not subject to the full extent of parliamentary scrutiny inherent in
bringing about proposed changes in the form of an amending bill'. I acknowledge this
concern, but note that any changes to the principles prescribed in the regulations would
be tabled in both houses of the Parliament and would be subject to disallowance by
either House. This allows an additional element of parliamentary scrutiny of the
legislative scheme which would not be available if the power in section 4AA were
exercisable subject only to policy guidelines.
Having turned my mind to the concerns raised by the Committee, I consider that the
current legislative scheme is effective and appropriate. Consideration has not been
given to amending the Act in the way the Committee describes.

I thank the Committee again for bringing this matter to my attention.
Yours sincerely

-

David Coleman

lJ1712019

Response to a request for information from the Senate Standing
Committee on Regulations and Ordinances
The Water Amendment (Murray-Darling Basin Agreement-Basin Salinity
Management) Regulations 2018 (the Amendment Regulations)
Basin Salinity Management (BSM) Procedures
In light of the preceding discussion, the committee requests the minister's further
advice as to why it is considered that the Basin Salinity Management (BSM)
procedures are not incorporated by the instrument (and why section 14 of the
Legislation Act 2003 would not apply), but rather only by Schedule 1 to the Water
Act 2007.
The Department refers to the Minister's advice provided by letter of 4 March 2019 and provides
the following additional information to assist in explaining why the Agreement can be
considered to incorporate the BSM procedures, rather than the Amendment Regulations.
The legal status of the Murray-Darling Basin Agreement is relevant to this issue. The Agreement
is, itself, not a Commonwealth law. Rather, it is an agreement between the parties that is given
further effect by a Commonwealth law - namely the Water Act 2007 (the Water Act). For
instance, the Note to the definition of 'Agreement' in section 18A states that:
The Murray Darling Basin Agreement operates as an agreement between the parties. The text of the
Agreement is set out in Schedule 1, and as such it has further effect as provided for by this Act (for
example, see sections 18E and 18F).

The Note to section 18E also states that:
The conferral of functions, powers and duties on the Authority by this section does not otherwise
give the Agreement any effect as a law of the Commonwealth.

While the text of the Agreement is set out in Schedule 1 of the Water Act, as amended by
regulations made for section 18C, this does not alter the legal status of the Agreement (see, for
example, Note 2 to subsection 18C(1)). Given this, the Department's view is that, while the
Legislation Act 2003 (the Legislation Act) generally applies to the Amendment Regulations,
section 14 does not. This is because, it is the Agreement'rather than the Amendment Regulations
which 'makes provision in relation to' the matters contained in the BSM procedures (as in force
from time to time).
However, if an alternate view is taken that the Amendment Regulations do, themselves,
incorporate the BSM procedures and that section 14 of the Legislation Act is therefore relevant,
the Department provides the further information for the Committee's assistance below.

If the advice is that the BSM procedures are incorporated by the instrument, the
committee also requests the minister's advice as to the power relied on to
incorporate the BSM procedures as in force from time to time.
The Department draws the Committee's attention to the advice provided by the Minister by
letter 4 March 2019 which provided the following information:
Alternatively, to the extent that section 14 of the Legislation Act does apply to the Amendment
Regulations, the limitation in subsection 14(2) is subject to a contrary intention appearing in the
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Water Act. By enabling the regulations to amend Schedule 1 'by incorporating into the Agreement
amendments made to, and in accordance with' the Agreement, section 18C, read in the context of Part
lA of the Water Act, provides a contrary intention. The Murray-Darling Basin Agreement is not a
Commonwealth law that is subject to the limitation in subsection 14(2) of the Legislation Act.
Accordingly, it is possible, under clause 5 to the Agreement, for that agreement to be amended to
incorporate a matter in an instrument or other writing from time to time. In order for section 18C to
be able to reflect the range of possible amendments to the Agreement in the text of Schedule 1 to the
Water Act, it is necessary to interpret section 18C as evidencing a contrary intention for the purposes
of subsection 14(2) of the Legislation Act.

To assist the Committee, the Department also notes that further evidence of a contrary intention
in the Water Act, for the purposes of subsection 14(2) of the Legislation Act, is provided by
considering the text of the Agreement, as it was originally included in the Water Act by Water
Amendment Act 2008 (the 2008 Amendment Act). Section 18C was also included, relevantly in
the same form as present, by the 2008 Amendment Act. The text of the Agreement in Schedule 1
. of the Water Act, following the commencement of the 2008 Amendment Act, made provision for
a number of matters by reference to an instrument or other writing as in force or existing from
time to time. (See, for example, clause 2 of Schedule B to the Agreement which defined 'Strategy'
as meaning 'the Basin Salinity Management Strategy 2001-2005 as adopted and amended by the
Ministerial Council from time to time'; see also the reference to the 'Living Murray
Environmental Watering Plan 2006-2007' in subclause 20(2) of Schedule F, which could be
amended from time to time by the Ministerial Council under subclause 20(2).)
Section 14 of the Legislation Act was not relevant to the inclusion of such provisions in the text
of the Agreement in Schedule 1 to the Water Act, as this was done by primary legislation, ie the
2008 Amendment Act. Nonetheless, the fact that the text of the Agreement contained such
provisions, at the time that section 18C was included in the Water Act, provides a further
indication that section 18C was not intended to be subject to the limitation in subsection 14(2)
of the Legislation Act. Otherwise, subsection 14(2) would, in effect, prevent the Ministerial
Council from agreeing to amendments to the Agreement which incorporate by reference
documents as in force from time to time (because subclause 5(2) of the Agreement would then
prevent such amendments to the Agreement from coming into effect).
Accordingly, on the view that the BSM procedures are incorporated by the Amendment
Regulations, the source of the regulation-making power to do so is in sections 18C and 256 of the
Water Act.
The explanatory statement has been revised to include a paragraph specifying the source of this
regulation-making power:
... In order for section 18C to be able to reflect the range of possible amendments to the Agreement in
the text of Schedule 1 to the Water Act, it is necessary to interpret section 18C as evidencing a
contrary intention for the purposes of subsection 14(2) of the Legislation Act. Accordingly, sections
18C and 256 of the Water Act provide the power for the Amendment Regulations to
incorporate the BSM procedures as in force from time to time, by amending the text of the
Agreement in Schedule 1 of the Water Act.
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