


















 

Attachment A 
 

Function ‘Merits reviewable decisions’ Affected person Factors excluding decision from section 98  

Withdrawn 
complaints 

A decision under section 14 to take no 
further action, in relation to an issue 
raised in a complaint that has been 
withdrawn under section 12 

The complainant  
 

Decision has such limited impact that the costs of review cannot 
be justified 
 
A decision to take no further action under subsection 14(f) is not 
subject to merits review since it is unlikely a person would be 
directly affected by such a decision, particularly that would 
warrant the costs of merits review. 
 
In relation to a complainant that withdraws their complaint, the 
complainant relinquishes their personal interests in, and 
therefore rights to apply for reconsideration of a decision in 
relation to the complaint. In addition, it would be open to a 
complainant to submit a new complaint and, if the Commissioner 
decided to take no further action under section 14(1)(c) of the 
Rules, to then seek a review of that decision.  
 
In relation to the provider, a decision to take no further action 
under section 14(f) would not affect the relevant provider given 
no further action has been taken to resolve the issues raised in a 
complaint, who at that stage may not have received notification 
of the complaint by the Commissioner. 
 

A decision under section 17 to end a 
resolution process, in relation to an issue 
raised in a complaint that has been 
withdrawn under section 12 

The complainant 
The relevant provider, 
i.e. the approved 
provider or service 
provider of the service 

Decision has such limited impact that the costs of review cannot 
be justified 
 
A decision to end the resolution process under subsection 17(f) is 
not subject to merits review since it is unlikely a person would be 



directly affected by such a decision, particularly one that would 
warrant the costs of merits review. 
 
In relation to a complainant that withdraws their complaint, the 
complainant relinquishes their personal interests in, and 
therefore rights to apply for reconsideration of a decision in 
relation to the complaint. In addition, it would be open to a 
complainant to submit a new complaint and, if the Commissioner 
decided to take no further action under section 14(1)(c) of the 
Rules, to then seek a review of that decision.  
 

Site audit A decision under section 32 to appoint an 
assessment team which must not include 
an assessor who was employed by the 
provider in the previous 3 years, or who 
has a pecuniary or other conflicting 
interest 

The approved provider Decision is preliminary or procedural 
 
While it is mandatory for the Commissioner to appoint an 
assessment team, there remains some scope for merits review to 
operate in relation to whether any member of the team has a 
pecuniary or other conflicting interest of a type described.  
 
However, this aspect of the decision has not been made subject 
to merits review given the appointment of an assessment team 
only facilitates the making of the substantive decision regarding 
whether or not to re-accredit under section 41 – this decision is 
reviewable including on grounds where conflicting interests may 
affect the substantive decision.  
 
Further, allowing a decision to appoint an assessment team under 
section 32 to be reviewed would also undermine the 
Commissioner’s ability to effectively assess compliance with the 
applicable standards through an unannounced site audit. In the 
case of section 32, this notice would be of the actual day of the 



site audit.  
 

The decisions regarding the conduct of a 
site audit under subsection 36(2) in 
assessing the performance of the service 
and determining relevant information to 
consider  

The approved provider Decision is preliminary or procedural 
 
These decisions facilitate the making of the substantive decision 
regarding whether to re-accredit the service under section 41, 
and so have no substantive effect, meaning there would be no 
benefit to merits review.   
 
It should be noted that a decision not to re-accredit the provider 
is reviewable under section 98. Further, the provider is also 
afforded the opportunity to respond to the site audit report 
under section 40 of the Rules prior to a decision being taken. 
 

A decision about the matters the 
assessment teams includes in the site 
audit report under subsection 40(2)  

The approved provider 

Review audit A decision under section 71 to appoint an 
assessment team which must not include 
an assessor who was employed by the 
provider in the previous 3 years, or who 
has a pecuniary or other conflicting 
interest 

The approved provider Decision is preliminary or procedural 
 
While it is mandatory for the Commissioner to appoint an 
assessment team, there remains some scope for merits review to 
operate in relation to whether any member of the team has a 
pecuniary or other conflicting interest of a type described.  
 
However, this aspect of the decision has not been made subject 
to merits review given the appointment of an assessment team 
only facilitates the making of the substantive decision regarding 
whether or not to revoke under section 77 – this decision is 
reviewable including on grounds where conflicting interests may 
affect the substantive decision.  
 
Further, allowing a decision to appoint an assessment team under 
section 71 to be reviewed would also undermine the 



Commissioner’s ability to effectively assess compliance with the 
applicable standards, with or without notice. In the case of 
section 71, this notice would be of the timing of an audit. 
 

The decisions regarding the conduct of a 
review audit under subsection 73(2) in 
assessing the performance of the service 
and determining relevant information to 
consider  

The approved provider Decision is preliminary or procedural 
 
These decisions facilitate the making of the substantive decision 
regarding whether to revoke the accreditation of the service 
under section 77, and so have no substantive effect, meaning 
there would be no benefit to merits review.   
 
It should be noted that a decision to revoke the accreditation of a 
service is reviewable under section 98. Further, the provider is 
also afforded the opportunity to respond to the review audit 
report under section 76 of the Rules prior to a decision being 
taken. 
 

 A decision about the matters the 
assessment teams includes in the site 
audit report under subsection 76(2)  

The approved provider 

Dealing with non-
compliance 

A decision under paragraph 81(1)(b) to 
give the provider and the Secretary 
written notice that the Commissioner is 
not satisfied that the accredited service 
complies with the applicable standards  

The approved provider   Decision is preliminary, to a decision to enforce the law    
 
A decision under paragraph 81(1)(b) is not a reviewable decision 
under section 98 since it is preliminary to making a substantive 
decision, to impose sanctions for non-compliance. 
That is a decision under paragraph 81(1)(b) requires the 
Commissioner to be satisfied that the service does not comply 
with the applicable standards, at the end of the improvement 
period notified under section 30, 42, 68 or 79, before giving the 
Secretary notice of such a failure to comply. 
 
The Secretary may decide to impose sanctions in accordance with 
the Chapter 4.4 of the Aged Care Act, which is reviewable.  



Allowing this decision to be reviewed could also reduce the 
Commission’s ability to effectively monitor, and the Department’s 
ability to effectively enforce non-compliance. 
 

A decision under paragraph 82(1)(b) to 
give the provider and the Secretary 
written notice that the Commissioner is 
not satisfied that the home service does 
not comply with the applicable standards  

The home service 
provider 

Decision is preliminary, to a decision to enforce the law  
 
A decision under paragraph 82(1)(b) is not a reviewable decision 
under section 98 since it is preliminary to making a substantive 
decision, to impose sanctions for non-compliance.  
That is a decision under paragraph 82(1)(b), requires the 
Commissioner to be satisfied that the service does not comply 
with the applicable standards, at the end of the improvement 
period notified under section 68 or by way of a final report under 
section 57, before giving the Secretary notice of such a failure to 
comply. The Secretary may decide to impose sanctions in 
accordance with the Chapter 4.4 of the Aged Care Act, which is 
reviewable, or take action under the relevant agreement.  
 
Allowing this decision to be reviewed could also reduce the 
Commission’s ability to effectively monitor, and the Department’s 
ability to effectively enforce non-compliance. 
 

Issuing directions A decision under section 19 to direct the 
provider to take specified actions to meet 
a provider’s responsibilities 

The complainant  
The relevant provider 
 

Decision is preliminary, to a decision to enforce the law  
 
A decision under section 19 is not a reviewable decision since it is 
preliminary to making a substantive decision, to impose sanctions 
for non-compliance.   
 
The Commissioner may issue a direction under section 19, 
provided that the Commissioner is satisfied that a provider is not 



meeting its responsibilities under Chapter 4.1 to 4.3 of the Aged 
Care Act or the relevant funding agreement. Subject to notice 
given in accordance with section 20, the Secretary is notified of 
the non-compliance under section 21. The Secretary may initiate 
action either under Part 4.4 of the Aged Care Act or the relevant 
funding agreement, if the relevant provider fails to comply with 
the direction.  
 
However, it should be noted that a decision to end a resolution 
process on the ground that a direction is issued under section 19, 
remains a reviewable decision. If the Commissioner decides under 
paragraph 17(1)(c) of the Rule, (or any other ground listed under 
subsection 17(1)), to end a complaints resolutions process 
because directions have been issued under section 19, 
reconsideration of this decision may be sought to either affirm, or 
set aside the original decision and undertake a new resolution 
process.  
 

A decision under section 84 to direct the 
provider to revise a plan for continuous 
improvement showing how the applicable 
standards will be complied with 

The relevant provider Decision is preliminary or procedural 
 
A decision under section 84 to direct the provider to revise a plan 
for continuous improvement is not a reviewable decision since it 
is procedural in nature. Unlike a direction issued under section 19, 
a decision to issue a direction under section 84 is only directed at 
the process for ensuring actions are taken to make improvements 
rather than whether a service complies with the applicable 
standards, or what actions should be taken to enforce or address 
any failure to comply. 
 
While the Commissioner may only issue a direction under section 



84, if the Commissioner finds that a provider has failed to comply 
with the applicable standards, this direction does not specify 
actions to comply with the applicable standards, rather it requires 
the provider to demonstrate (by revising its plan for continuous 
improvement) how improvements will be made to ensure 
compliance with the applicable standards. 
 

Serious risk  A decision under subsection 85(2) 
regarding whether a failure to comply 
with the applicable standards has placed 
the safety, health or wellbeing of an aged 
consumer at serious risk  

The relevant provider Decision is preliminary or procedural 
 
A decision under subsection 85(2) is not a reviewable decision 
where the decision relates to an accredited service or a home 
service that is provided by an approved provider. Reporting to the 
Secretary of a finding that a failure to comply with the applicable 
standards has placed a consumer of such services at serious risk is 
not a decision which affects any individual or provider. This 
decision is procedural in nature in that it is made preliminary to 
any substantive decision which may be made by the Secretary, if 
the Secretary considers it appropriate to impose sanctions in 
accordance with section 65-1 of the Aged Care Act. 
If the Secretary is satisfied that because of the provider’s non-
compliance there is an immediate and severe risk to the safety, 
health or wellbeing of a care recipient under section 67-2 of the 
Aged Care Act, the Secretary may avoid certain procedural steps 
in the process of imposing sanctions.  
 
Where a decision is made under subsection 85(2) in relation to a 
home service provided by a service provider, this decision is not 
reviewable decision. This is because a finding of serious risk under 
subsection 85(2) does not have any specific implications for how 
the Secretary responds to or takes action against a service 



provider under the relevant funding agreement. 
 

Registration  A decision under section 90(3) to refuse 
to register an applicant as a quality 
assessor 

The applicant To review 
 
While there is generally no scope for a merits review process to 
operate in relation to a decision to refuse to register an applicant, 
there may be potential for a merits review process to operate 
when this decision is made on the grounds of the applicant’s 
performance of its functions under section 90(1)(e).  
 
Making this decision subject to merits review will be given further 
consideration future reforms. 
 

A decision under section 92(3) to refuse 
to further register an applicant as a 
quality assessor 

The applicant To review 
 
While there is limited scope for a merits review process to 
operate in relation to a decision to refuse to register an applicant, 
there may be potential for a merits review process to operate 
when this decision is made on the grounds of the applicant’s 
compliance with his or her obligations as specified under 
paragraph 92(1)(a), or the applicant’s performance of its functions 
under section 92(1)(c). 
 
Making this decision subject to merits review will be given further 
consideration in future reforms. 



Protected 
information 

A decision under section 111 to disclose 
protected information, containing 
personal information, to an approved 
provider or service provider 

The person to whom 
the personal 
information relates  

Decision requires immediate action  
Given the purpose of disclosing protected information under 
section 111 is to ensure the safety, health or wellbeing of an aged 
consumer is not put at risk, these policy objectives could be 
frustrated by a merits review process, which could delay potential 
action in circumstances where an immediate response is 
warranted. 

 
 



THE HON SUSSAN LEY MP 
MINISTER FOR THE ENVIRONMENT 

MEMBER FOR FARRER 

MC19-003977 
Senator the Hon Concetta Fierravanti-Wells 
Chair 
Senate Regulations and Ordinances Committee 
Suite S1.111 
Parliament House 
CANBERRA ACT 2600 

regords.sen@aph.gov.au 

Dear Senator Fierravanti-Wells 

Thank you for your correspondence to the former Minister for the Environment, the Hon 
Melissa Price MP, concerning the Ozone Protection and Synthetic Greenhouse Gas 
Management Amendment (Methyl Bromide, Fire Protection and Other Measures) 
Regulations 2018 [F2018LOI730] and the Amendment of List of Exempt Native Specimens 
Commonwealth Northern Prawn Fishery, December 2018 [F2019LOOOI5]. Your letter has 
been referred to me as it falls under my responsibilities as the Minister for the Environment. 

The responses with respect of the two instruments are enclosed at Attachment A for the 
Committee's consideration. 

Thank you raising this matter with me. 

SUSSAN LEY 

Enc 

Parliament House Canberra ACT 2600 Telephone (02) 6277 7920 



ATTACHMENT A 

Ozone Protection and Synthetic Greenhouse Gas Management (Methyl Bromide, Fire 
Protection and Other Measures) Regulations 2018 [F20 18LO 1730] 

The Committee requested further advice on the appropriateness of including the matters in the 
offence-specific defence at subsection 304A(2) of the Ozone Protection and Synthetic 
Greenhouse Gas Management Regulations 1995 rather than being specified as an element of 
the offence in subsection 304A(1). 

An offence-specific defence is appropriate for the offence provided in subsection 304A(I) of 
the Ozone Protection and Synthetic Greenhouse Gas Management Regulations as it is 
peculiarly within the knowledge of the defendant and it would be significantly more difficult 
and costly for the prosecution to disprove than for the defendant to establish the matter. The 
following scenario provides a practical example of a situation which would give rise to both. 

A small business owner (the defendant) advertises it can provide a service relevant to section 
304A. The business previously employed one technician who held a fire protection industry 
permit, which enabled that technician to provide the relevant service. The technician ceases 
employment, so the business owner enters into an agreement with a third party to temporarily 
perform the services while a new employee is found. The agreement contains a provision to the 
effect that this third party must be a holder of a relevant permit or special circumstances 
exemption, thereby entitling them to provide the relevant service. The agreement is not in the 
form of a formal employment or sub-contracting arrangement between the defendant and the 
third party. 

The prosecution's difficulty in proving the matter 

The existence of such an agreement (which could be verbal), its content, and the identity of the 
third party are all details which would not be available to the prosecution. There is no implied 
or express obligation on the part of the business owner to inform the Department of the 
existence of any such agreement under the Ozone Protection and Synthetic Greenhouse Gas 
Management Act 1989 or the Ozone Protection and Synthetic Greenhouse Gas Management 
Regulations. 

As such, it would be inherently difficult for the prosecution to prove that such an agreement 
does not exist. However, the business owner would be able to readily and cheaply provide 
evidence of the existence and content of the agreement. 

Peculiarly within the defendant's knowledge 

The Guide to Framing Commonwealth Offences (the Guide) states that " ... where a matter is 
peculiarly within the defendant's knowledge and not available to the prosecution, it may be 
legitimate to cast the matter as a defence" (page 50). 

The Department notes the Committee's comment in paragraph 1.208 of the Monitor that the 
existence, or content of an agreement between the defendant and a third party are matters which 
would also be within the knowledge of that third party, and therefore not peculiarly within the 
knowledge of the defendant. 

Nonetheless, the Department considers that existence of the agreement is peculiarly within the 
defendant's knowledge for the purpose of the offence in subsection 304A(2) of the Ozone 
Protection and Synthetic Greenhouse Gas Management Regulations. This is because the 
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identity of the third party would not be known to the Department unless provided by the 
defendant themselves. As noted above, there is no requirement under the Ozone Protection and 
Synthetic Greenhouse Gas Management legislation to inform the Department of the existence 
of such agreements or of the parties with whom the agreements were made. 

Other considerations 

The Guide also specifies that creation of an offence-specific defence is more readily justified if, 
relevantly: 

• the offence carries a relatively low penalty; or 
• the conduct proscribed by the offence poses a grave danger to public health or safety 

(page 50). 

The Department notes the offence in 304A(I) of the Ozone Protection and Synthetic 
Greenhouse Gas Management Regulations carries a relatively low penalty of 10 penalty units. 
Further, the conduct in section 304A of making a false representation in the fire protection 
industry poses a grave danger to public safety, arising from the risk that a fire suppression 
system malfunctions when its use is required, because it has not been serviced in the 
appropriate manner by a qualified person .. 

The Department is preparing a replacement explanatory statement to better describe the reasons 
for placing the evidential burden of proof on the defendant. 

3 



Amendment orList orExempt Native Specimens - Commonwealth Northern Prawn Fishery, 
December 2018 [F2019LOOOI5] 

The Committee has requested further specific advice in relation to whether the former Minister 
'relied primarily' on the outcomes of a strategic assessment carried out for the purposes of 
Division 1 and Division 2 of Part 10 of the Environment Protection and Biodiversity 
Conservation Act 1999 (EPBC Act) in making the instrument Amendment of List of Exempt 
Native Specimens - Commonwealth Northern Prawn Fishery, December 2018. 

I am advised by the Department of the Environment and Energy (the Department) that the 
decision, made by the delegate of the former Minister for the Environment, to amend the list of 
exempt native specimens relied primarily on the outcomes of an assessment for the Northern 
Prawn Fishery (the Fishery) as required by subsection 303DC(IA) of the EPBC Act. 

The Fishery was assessed for the purposes of Division 1 and Division 2 of Part 10 ofthe EPBC 
Act in December 2003. The Australian Fisheries Management Authority continue to manage 
the Fishery in accordance with the Northern Prawn Fishery Management Plan 1995 made 
under the Fisheries Management Act 1991 (Cth). 

Further assessment under Part 10 of the EPBC Act is only required if the impacts of fishing are 
greater than previously assessed. The Department has advised that, as the impacts of fishing 
have not increased since the previous assessment, the Ministers administering the Fisheries 
Management Act and the EPBC Act have not made an agreement under section 146 of the 
EPBC Act for further assessment, as is required by subsection 152(2) of the EPBC Act. 

The Department is preparing a replacement explanatory statement which will clarify that the 
decision to amend the List of Exempt Native Specimens relied primarily on the outcomes of an 
assessment in relation to the Fishery, as required by subsection 303DC(IA) of the EPBC Act. 
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THE HON SUSSAN LEY MP 
MINISTER FOR THE ENVIRONMENT 

MEMBER FOR FARRER 

MC19-003717 
Senator the Hon Concetta Fierravanti-Wells 
Chair 
Senate Regulations and Ordinances Committee 
Suite S 1.111 
Parliament House 
CANBERRA ACT 2600 

regords.sen@aph.gov.au 

Dear Senator Fierravanti-Wells 

Thank you for your correspondence to the former Minister for the Environment, the Hon 
Melissa Price MP, concerning the Amendment to the List of Exempt Native Specimens 
[F2019LOOI51], the Great Barrier Reef Marine Park Regulations 2019 [F2019LOOI66], and 
the Underwater Cultural Heritage Rules 2018 [F20 19L00096] . Your correspondence has been 
referred to me as it falls under my responsibilities as the Minister for the Environment. 

The responses with respect of the Amendment to the List of Exempt Native Specimens and the 
Underwater Cultural Heritage Rules are enclosed at Attachment A for the Committee's 
consideration. 

I refer to my correspondence of 26 June 2019 (MS 19-000351) in regard to the response for the 
Great Barrier Reef Marine Park Regulations. 

Thank you for raising this matter with me. 

Enc 

Parliament House Canberra ACT 2600 Telephone (02) 6277 7920 



ATTACHMENT A 

Amendment orList orExempt Native Specimens - Commonwealth Southern and Eastern 
Sealdish and Shark Fishery, February 2019 [F20 19LOO 151] 

The Committee has requested specific advice as to whether, in making the instrument, the 
Minister 'relied primarily' on the outcomes of an assessment in relation to the Commonwealth 
Southern and Eastern Scalefish and Shark Fishery (the Fishery), such as would satisfy 
subsection 303DC(lA) of the Environment Protection and Biodiversity Conservation Act 1999 
(EPBC Act). 

I am advised by the Department of the Environment and Energy (the Department) that the 
decision, made by the delegate of the former Minister for the Environment, to amend the list of 
exempt native specimens relied primarily on the outcomes of an assessment for the Fishery as 
required by subsection 303DC(IA) of the EPBC Act. 

The Fishery was assessed for the purposes of Division 1 and Division 2 of Part 10 of the EPBC 
Act in May 2007. The Australian Fisheries Management Authority continue to manage the 
Fishery in accordance with the Southern and Eastern Sealefish and Shark Fishery Management 
Plan 2003, as amended by the Southern and Eastern Sealefish and Shark Fishery Management 
Plan Amendment 2016 made under the Fisheries Management Act 1991 (Cth), in accordance 
with the outcome of the 2007 assessment. 

Further assessment under Part 10 of the EPBC Act is only required if the impacts of fishing are 
greater than previously assessed. The Department has advised that, as the impacts of fishing 
have not increased since the previous assessment, the Ministers administering the Fisheries 
Management Act and the EPBC Act have not made an agreement under section 146 of the 
EPBC Act for further assessment, as is required by subsection 152(2) of the EPBC Act. 

The Department is preparing a replacement explanatory statement, which will clarify that the 
decision to amend the List of Exempt Native Specimens relied primarily on the outcomes of an 
assessment in relation to the Fishery, as required by subsection 303DC(lA) of the EPBC Act. 
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Underwater Cultural Heritage Rules 2018 [F20 19L00096] 

The Committee requested information regarding: 

(1) why it is considered necessary and appropriate for the instrument to incorporate 
'relevant government guidelines' and 'relevant international conventions, agreements or 
treaties', noting that these documents may not yet exist; and 

(2) whether this approach complies with paragraph 15J(2)(c) of the Legislation Act 2003, 
which requires the explanatory statement to an instrument to contain a description of 
each incorporated document and to indicate how it may be obtained. 

Addressing question (1), the evolution of best practice standards and guidelines is a real time 
activity. Equally dynamic is the development of relevant international agreements between 
Australia and countries with shared underwater cultural heritage (both for other countries' 
heritage in Australian waters and for Australian underwater heritage in other countries' waters). 
By referring to 'relevant international conventions, agreements or treaties' generally rather than 
specifying particular international instruments, the Underwater Cultural Heritage Rules 2018 
(Rules) have been written to enable administrative flexibility. This is considered necessary and 
appropriate because it ensures that Australia is able to meet best practice in the management 
and protection of underwater cultural heritage, in line with the objects of the Underwater 
Cultural Heritage Act 2018 (the Act) in s.3 (a) and (b), and can immediately comply with any 
new international shared heritage agreements entered into by the Australian Government. 

Further, with the commencement of the Act on 1 July 2019, all existing domestic guidelines for 
the management of underwater cultural heritage are required to be replaced because of changes 
to the scope of protected underwater heritage, objects ofthe Act and statutory processes under 
the Act. Working within existing resources, the drafting of these new guidelines will occur as 
soon as possible following commencement of the Act and consultation with the Minister's 
Underwater Cultural Heritage Delegates who collaboratively administer the Act. It is therefore 
considered necessary and appropriate for the instrument to incorporate 'relevant government 
guidelines' rather than identity specific guidelines because no specific guidelines currently 
exist. 

In regards to question 2, the Explanatory Statement (ES) specifically references the UNESCO 
2001 Convention on the Protection of the Underwater Cultural Heritage (Convention) with its 
associated Annex Rules and the Australia ICOMOS Charter for Places of Cultural Significance 
(The Burra Charter 2013). The ES includes a note on where to locate the Convention on the 
UNESCO website as well as a note on where to locate the Burra Charter 2013 on the ICOMOS 
website. Reference to a Departmental webpage in the ES would be inappropriate as these 
change often because of Departmental name changes and regular modifications to 
Departmental URLs. However, the Department does host a link to the Convention and its 
associated Annex Rules with a short explanatory statement at 
https:llwww.environment.gov.aulheritagelhistoric-shipwrecks/international-agreements. 

Currently, there are no other relevant international conventions, agreements or treaties in 
existence that are incorporated by the Rules nor are there any relevant government guidelines in 
existence that are incorporated by the Rules. Since there are no documents other than the 
Convention and the Burra Charter 2013 currently being incorporated, there are no other 
documents that require description in the ES for the purposes of paragraph 15J(2)( c). In the 
circumstances, the approach is therefore considered compliant at this point in time. 
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MC19-002538 
 
23 April 2019 
 
Ms Anita Coles  
Senate Standing Committee on Regulations and Ordinances 
PO Box 6100 
Parliament House 
CANBERRA ACT 2600 
scrutiny.sen@aph.gov.au 
 
 
Dear Ms Coles  

Thank you for your letter to the Attorney-General’s Office dated 4 April 2019. I am replying 
on behalf of the Attorney-General as the government is now in a caretaker role pending the 
outcome of the election on 18 May 2019.  

Your letter refers to the Senate Standing Committee on Regulations and Ordinances (the 
Committee) Delegated Legislation Monitor 2 of 2019 which seeks further information on the 
Marriage (Celebrant Professional Development) Statement 2019 (the Statement) – specifically 
with regard to consultation on the making of the Statement. The Committee has also requested 
that the explanatory statement to the Statement be amended to include further information 
about the consultation process.  

The Statement is made by the Registrar of Marriage Celebrants (Registrar) under subsection 
53(3) of the Marriage Regulations 2017. Subsection 53(3) provides the Registrar must publish 
a written statement which sets out a list of professional development activities available for 
celebrants to complete in order to meet their ongoing professional development (OPD) 
obligations in each calendar year. 

In order to develop the list of activities, the Registrar consults with an established panel of OPD 
providers, celebrant associations, and Registered Training Organisations (RTOs) who deliver 
the Certificate IV in Celebrancy, seeking nominations for activities in the coming year. The 
Registrar then assesses the appropriateness of proposed activities and advises providers 
whether their activity will be included on the published list of activities for the OPD year. 
Individual celebrants are not routinely consulted on the list of activities each year, as they have 
the ability to choose from a large range of approved activities, as published in the Statement 
(in this case, more than 200 activities have been prescribed for celebrants to choose from in 
2019).  

mailto:scrutiny.sen@aph.gov.au
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This consultation process was followed in making the Statement. Specifically, the Registrar 
consulted with the OPD panel members and celebrant associations between 2 November 2018 
and 4 January 2019. On 18 January 2019, the Registrar consulted with RTOs that had already 
confirmed their intention to deliver Certificate IV units by completing a new Declaration for 
2019. These RTOs have been included in the Statement as delivering Certificate IV units to 
count towards OPD. 

While individual celebrants were not consulted on the Statement, I note, however, that 
celebrants were consulted in detail in 2016 as part of a broader review of the professional 
development framework. Following this review, the Registrar expanded the number and 
variety of activities available to celebrants to undertake to meet their annual professional 
development obligations. These changes took effect from 2018. 

As requested, the Attorney-General’s Department has prepared a Revised Explanatory 

Statement which includes this additional information about the consultation process 
(Attachment A). The Revised Explanatory Statement will be published on the Federal Register 
of Legislation and tabled in Parliament as soon as practicable. 

I note that prior to the Statement being tabled in the Senate, an amending legislative instrument 
was registered on the Federal Register of Legislation on 29 March 2019. This amending 
instrument, the Marriage (Celebrant Professional Development) Amendment Statement 2019 
(Amendment Statement) was tabled in the Senate on 3 April 2019. The Amendment Statement 
adds an additional two activities to the list of OPD activities for 2019. 

I trust this information addresses the Committee’s concerns. 

The action officer for this matter is Bridget Quayle who can be contacted on (02) 6141 2825. 

Yours sincerely 

Cameron Gifford 
First Assistant Secretary 
Families and Legal System Division 
 
 
 
 
 





Senator John Williams 
Chair 

The Hon Greg Hunt MP 
inister for Health 

Senate Regulations and Ordinances ommittee 
Suite S l .111 
Parliament House 
CANBERRA ACT 2600 

RefNo: MC19-005470 

I refer to correspondence of 4 April '.2019 from the Standing Committee on Regulations and 
Ordinances (the Committee) requestfng additional information as referred to in the 
Committee's Delegated Legislation Monitor 2 of2019 about the National Health (Highly

specialised drugs program) Special I rrangement 2010 (PB 116 of 2010) (the Instrument). 

I note that the Committee has previofsly requested advice about whether the Asthma Control 
Questionnaire (ACQ), which is currently included as part of the Pharmaceutical Benefit 
Scheme (PBS) restriction criteria fo the drugs Benralizumab (Fasenra®), Mepolizumab 
(Nucala®) and Omalizumab (Xolair1 ), can be accessed free-of-charge. 

As advised in my response of26 M ch 2019, the ACQ is available at no cost through the 
suppliers of the medicines in questio . The Explanatory Statement for the National Health
(Highly specialised drugs program) ,pecial Arrangement Amendment Instrument 2019 
(No. 3) (PB 20 of 2019) has been a ended to refer to the ACQ and where the document can 
be accessed. 

The Committee has also requested a vice specifically about the availability of the Psoriasis 
Area Severity Index (P ASI), which is included as part of the PBS restriction criteria for 
Infliximab (Inflectra®, Renflexis®

t
emicade®). The P ASI calculation form is available for 

download for free from the Depart ent of Human Services at www.humanservices.gov.au. 
The Explanatory Statement for the I strument will be revised to include this information on 
1 May 2019. 

Thank you for writing on this matte . 

Yours since� 

,Q<egHunt 

Parliament House, Canperra ACT 2600 Telephone (02) 6277 7220 



THE HON SUSSAN LEY MP 
MINISTER FOR THE ENVIRONMENT 

MEMBER FOR FARRER 

MC19-003977 
Senator the Hon Concetta Fierravanti-Wells 
Chair 
Senate Regulations and Ordinances Committee 
Suite S1.111 
Parliament House 
CANBERRA ACT 2600 

regords.sen@aph.gov.au 

Dear Senator Fierravanti-Wells 

Thank you for your correspondence to the former Minister for the Environment, the Hon 
Melissa Price MP, concerning the Ozone Protection and Synthetic Greenhouse Gas 
Management Amendment (Methyl Bromide, Fire Protection and Other Measures) 
Regulations 2018 [F2018LOI730] and the Amendment of List of Exempt Native Specimens 
Commonwealth Northern Prawn Fishery, December 2018 [F2019LOOOI5]. Your letter has 
been referred to me as it falls under my responsibilities as the Minister for the Environment. 

The responses with respect of the two instruments are enclosed at Attachment A for the 
Committee's consideration. 

Thank you raising this matter with me. 

SUSSAN LEY 

Enc 

Parliament House Canberra ACT 2600 Telephone (02) 6277 7920 



ATTACHMENT A 

Ozone Protection and Synthetic Greenhouse Gas Management (Methyl Bromide, Fire 
Protection and Other Measures) Regulations 2018 [F20 18LO 1730] 

The Committee requested further advice on the appropriateness of including the matters in the 
offence-specific defence at subsection 304A(2) of the Ozone Protection and Synthetic 
Greenhouse Gas Management Regulations 1995 rather than being specified as an element of 
the offence in subsection 304A(1). 

An offence-specific defence is appropriate for the offence provided in subsection 304A(I) of 
the Ozone Protection and Synthetic Greenhouse Gas Management Regulations as it is 
peculiarly within the knowledge of the defendant and it would be significantly more difficult 
and costly for the prosecution to disprove than for the defendant to establish the matter. The 
following scenario provides a practical example of a situation which would give rise to both. 

A small business owner (the defendant) advertises it can provide a service relevant to section 
304A. The business previously employed one technician who held a fire protection industry 
permit, which enabled that technician to provide the relevant service. The technician ceases 
employment, so the business owner enters into an agreement with a third party to temporarily 
perform the services while a new employee is found. The agreement contains a provision to the 
effect that this third party must be a holder of a relevant permit or special circumstances 
exemption, thereby entitling them to provide the relevant service. The agreement is not in the 
form of a formal employment or sub-contracting arrangement between the defendant and the 
third party. 

The prosecution's difficulty in proving the matter 

The existence of such an agreement (which could be verbal), its content, and the identity of the 
third party are all details which would not be available to the prosecution. There is no implied 
or express obligation on the part of the business owner to inform the Department of the 
existence of any such agreement under the Ozone Protection and Synthetic Greenhouse Gas 
Management Act 1989 or the Ozone Protection and Synthetic Greenhouse Gas Management 
Regulations. 

As such, it would be inherently difficult for the prosecution to prove that such an agreement 
does not exist. However, the business owner would be able to readily and cheaply provide 
evidence of the existence and content of the agreement. 

Peculiarly within the defendant's knowledge 

The Guide to Framing Commonwealth Offences (the Guide) states that " ... where a matter is 
peculiarly within the defendant's knowledge and not available to the prosecution, it may be 
legitimate to cast the matter as a defence" (page 50). 

The Department notes the Committee's comment in paragraph 1.208 of the Monitor that the 
existence, or content of an agreement between the defendant and a third party are matters which 
would also be within the knowledge of that third party, and therefore not peculiarly within the 
knowledge of the defendant. 

Nonetheless, the Department considers that existence of the agreement is peculiarly within the 
defendant's knowledge for the purpose of the offence in subsection 304A(2) of the Ozone 
Protection and Synthetic Greenhouse Gas Management Regulations. This is because the 
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identity of the third party would not be known to the Department unless provided by the 
defendant themselves. As noted above, there is no requirement under the Ozone Protection and 
Synthetic Greenhouse Gas Management legislation to inform the Department of the existence 
of such agreements or of the parties with whom the agreements were made. 

Other considerations 

The Guide also specifies that creation of an offence-specific defence is more readily justified if, 
relevantly: 

• the offence carries a relatively low penalty; or 
• the conduct proscribed by the offence poses a grave danger to public health or safety 

(page 50). 

The Department notes the offence in 304A(I) of the Ozone Protection and Synthetic 
Greenhouse Gas Management Regulations carries a relatively low penalty of 10 penalty units. 
Further, the conduct in section 304A of making a false representation in the fire protection 
industry poses a grave danger to public safety, arising from the risk that a fire suppression 
system malfunctions when its use is required, because it has not been serviced in the 
appropriate manner by a qualified person .. 

The Department is preparing a replacement explanatory statement to better describe the reasons 
for placing the evidential burden of proof on the defendant. 
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Amendment orList orExempt Native Specimens - Commonwealth Northern Prawn Fishery, 
December 2018 [F2019LOOOI5] 

The Committee has requested further specific advice in relation to whether the former Minister 
'relied primarily' on the outcomes of a strategic assessment carried out for the purposes of 
Division 1 and Division 2 of Part 10 of the Environment Protection and Biodiversity 
Conservation Act 1999 (EPBC Act) in making the instrument Amendment of List of Exempt 
Native Specimens - Commonwealth Northern Prawn Fishery, December 2018. 

I am advised by the Department of the Environment and Energy (the Department) that the 
decision, made by the delegate of the former Minister for the Environment, to amend the list of 
exempt native specimens relied primarily on the outcomes of an assessment for the Northern 
Prawn Fishery (the Fishery) as required by subsection 303DC(IA) of the EPBC Act. 

The Fishery was assessed for the purposes of Division 1 and Division 2 of Part 10 ofthe EPBC 
Act in December 2003. The Australian Fisheries Management Authority continue to manage 
the Fishery in accordance with the Northern Prawn Fishery Management Plan 1995 made 
under the Fisheries Management Act 1991 (Cth). 

Further assessment under Part 10 of the EPBC Act is only required if the impacts of fishing are 
greater than previously assessed. The Department has advised that, as the impacts of fishing 
have not increased since the previous assessment, the Ministers administering the Fisheries 
Management Act and the EPBC Act have not made an agreement under section 146 of the 
EPBC Act for further assessment, as is required by subsection 152(2) of the EPBC Act. 

The Department is preparing a replacement explanatory statement which will clarify that the 
decision to amend the List of Exempt Native Specimens relied primarily on the outcomes of an 
assessment in relation to the Fishery, as required by subsection 303DC(IA) of the EPBC Act. 
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The Hon Andrew Gee MP 

Assistant Minister to the Deputy Prime Minister 

Federal Member for Calare 

Senator John Williams (Chair) 
Senate Regulations and Ordinances Committee 
Suite S 1.111 
Parliament House 
CANBERRA ACT 2600 

Via email: regords.sen@aph.gov.au 

Dear Senator Williams 

Ref: MC19-001494 

I refer to your email of 15 February 2019 regarding Vehicle Standard (Australian Design 
Rule 4/06 - Seatbelts) 2018 [F2019L00026]. 

I can confinn that some of the referenced standards listed in the explanatory statement for 
ADR 4/06 are not yet available free of charge, but that the Department of Infrastructure, 
Regional Development and Cities is currently considering options to make them available 
free of charge as was set out in the response provided by the Hon Andrew Broad MP, the 
then Assistant Minister to the Deputy Prime Minister, to the Senate Committee on similar 
matters in 2018. 

I respectfully request that the Senate Committee accepts the Explanatory Statement for 
ADR 4/06 - Seatbelts, without change, which explains how documents incorporated by 
reference can be accessed, including that for some documents there may be a cost to the user. 

Thank you again for writing and I tlust this is of assistance. 

Yours sincerely 

Andrew Gee 

The Hon Andrew Gee MP 
Parliament House CANBERRA ACT 2600 I 02 6277 2150 I minister.gee@infrastructure.gov.au 

PO Box 673 ORANGE NSW 2800 I PO Box 54 BATHURST NSW 2795 
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