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Response to the Parliamentary Joint Committee on 

Human Rights 

Report 6 of 2023 – Migration (Specification of evidentiary 
requirements—family violence) Instrument (LIN 23/026) 2023 
[F2023L00382] 

In Report 6 of 2023, the Parliamentary Joint Committee on Human Rights (the Committee) sought further 

information from the Minister in relation to the Migration (Specification of evidentiary requirements—family 

violence) Instrument (LIN 23/026) 2023 [F2023L00382].  

The purpose of LIN 23/026 is to specify the type and number of items of evidence, for the purposes of 

paragraph 1.24(b) of the Migration Regulations 1994 (the Migration Regulations).  

The Migration Regulations provide special provisions relating to family violence (Division 1.5 in Part 1 of the 

Migration Regulations), including when an application for a visa is taken to include a non-judicially 

determined claim of family violence (subregulations 1.23(8) and (9)). For an application for a visa to be taken 

to include a non-judicially determined claim of family violence under subregulation 1.23(9), various 

requirements must be met including:  

 the applicant seeks to satisfy a prescribed criterion that the applicant, or another person mentioned 

in the criterion, has suffered family violence (paragraph 1.23(9)(a)); and 

 the alleged victim is a person described in paragraph 1.23(9)(b); and 

 the alleged victim, or another person on the alleged victim’s behalf, has presented evidence in 

accordance with regulation 1.24 (paragraph 1.23(9)(c)). 

Regulation 1.24 provides that the evidence mentioned in paragraph 1.23(9)(c) is a statutory declaration by or 

on behalf of the alleged victim (paragraph 1.24(a)) and the type and number of items of evidence specified 

by the Minister by instrument in writing (paragraph 1.24(b)). 

The special provisions relating to family violence are generally known as the family violence provisions.  

Evidence of family violence 

The Committee considered that the rights to equality and to non-discrimination in Articles 2 and 26 of the 

International Covenant on Civil and Political Rights are relevant. 

Committee view 

The Committee relevantly stated: 

1.45 The Committee notes that restricting the types of evidence which will be accepted as evidence of family 

violence to official sources of information, within the context of applications for a visa, engages and may limit 

the right to equality and non-discrimination, noting that applicants from non-English speaking backgrounds or 

certain cultural backgrounds may face more difficulties in obtaining such evidence.  

1.46 The Committee considers further information is required to assess the compatibility of this measure with 

the right to equality and non-discrimination right, and as such seeks the Minister's advice in relation to:  
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(a) why applicants are required to provide a minimum of two pieces of evidence from two separate 

categories;  

(b) why there is no discretion to permit the consideration of 'non-official' sources of information (for 

example, statutory declarations from a neighbour or friend);  

(c) why the measure does not provide the decision-maker with the discretion to consider a range of 

evidence provided to them about alleged family violence and make a case-by-case determination; 

and 

(d) whether people from non-English speaking backgrounds are more frequently unable to provide 

evidence of non-judicially determined family violence in practice. 

Minister’s response 

The Australian Government is committed to supporting victims of family violence. The National Plan to End 

Violence against Women and Children 2022-2032, released in October 2022, notes particular vulnerabilities 

facing migrant and refugee women, including those on temporary visas. 

With the renewed focus of Government on this important issue, the Department of Home Affairs (the 

Department) undertook a comprehensive review of the instrument Migration Regulations 1994—Evidentiary 

Requirements—IMMI 12/116, which specified the evidence that must be provided for a non-judicially 

determined claim of family violence to meet the requirements of the family violence provisions. IMMI 12/116 

had been in place for 10 years and in that time had not been reviewed to ensure it continued to meet 

community and stakeholder expectations. 

LIN 23/026, which is intended to simplify and streamline the process for providing non-judicial evidence, 

came into effect on 31 March 2023.   

LIN 23/026 was drafted based on feedback from around 40 experts from across the family violence and 

support and legal sectors who witness first-hand the challenges vulnerable victims face in providing evidence 

to meet the requirements of the family violence provisions. LIN 23/026 improves accessibility to the family 

violence provisions by increasing flexibility around the evidence that applicants must provide in order to 

make a non-judicially determined claim of family violence. Changes to LIN 23/026 included adding additional 

types of professionals and services that can provide evidence, removing the requirement for some 

professionals to provide a statutory declaration and allowing evidence to be provided in different formats. 

Answers to the specific questions raised by the Committee are provided below.  

(a) why applicants are required to provide a minimum of two pieces of evidence from two separate 

categories;  

The requirement for applicants to provide a minimum of two pieces of evidence from two separate categories 

has been in place since November 2012, when IMMI 12/116 was implemented. 

Given the extensive changes implemented with LIN 23/026 and the removal of the requirement for 

professionals and service providers to provide a statutory declaration, the Department considers maintaining 

the requirement for two pieces of evidence to provide the appropriate balance between providing more 

flexibility to applicants and retaining some basic integrity settings. Requiring evidence from two separate 

categories ensures the evidence is from at least two independent sources, who are employed or suitably 

trained in identifying family violence. LIN 23/026 is expected to make it easier for applicants to obtain 

evidence from professionals and service providers that they are already engaged with, rather than having to 

seek out specific services to provide evidence for the purposes of the instrument, potentially at added 

expense and potential re-traumatisation. It may also encourage applicants who are not already engaged with 

services to come forward to seek assistance from suitably qualified professionals and service providers who 

can help them to access appropriate support and assistance. Other people such as friends and neighbours 

may not be able to do this. 
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Where the applicant has not engaged with such professionals and service providers, the intent is for the 

applicant to engage with two independent sources who are employed or suitably trained in identifying family 

violence, to produce evidence that supports their claims.  

The professionals and service providers listed against LIN 23/026 are employed in the family violence sector, 

or in health, policing and education roles where they may encounter or identify family violence. The 

Department must make a determination on whether family violence occurred, and evidence from two 

separate sources supports this assessment. 

The Government has committed to a further review of LIN 23/026 in the next 12 months to ensure it 

continues to reflect community expectations and address any issues raised by stakeholders and applicants. 

The Department has been monitoring feedback from stakeholders and any impacts on caseload processing 

since the commencement of LIN 23/026. Some stakeholders have raised that the requirement to provide 

evidence from two separate categories may present a challenge for some applicants. As such, concerns 

regarding the requirement for applicants to provide a minimum of two pieces of evidence from two separate 

categories will be considered as part of this review.  

(b) why there is no discretion to permit the consideration of 'non-official' sources of information (for 

example, statutory declarations from a neighbour or friend);  

Applicants are able to provide additional information to support their non-judicial family violence claim, as 

long as the minimum evidentiary requirements are met. This additional information must be taken into 

consideration by the decision-maker as part of a holistic assessment of the evidence. 

The Department needs to maintain basic integrity settings and give decision-makers confidence in the 

evidence before them. Any widening of the instrument to include ‘non-official’ sources has been considered 

against expected uptake of this evidentiary pathway by applicants and impact on the assessment process. In 

practice, widening the scope may nullify the current intent of LIN 23/026.  

A widening of the scope of evidence in the instrument to ‘non-official’ sources would need to be balanced 

against decision-makers being satisfied of family violence. While decision-makers are suitably trained in visa 

processing and sensitivities attached to family violence claims, they are not family violence professionals.  

Consistent with paragraph 1.23(10)(c), if the Minister is not satisfied that the alleged victim has suffered the 

relevant family violence, the Minister must seek the opinion of an independent expert. Consideration must 

therefore be given to financial constraints of the current contract with the independent expert that is utilised 

where the decision-maker is unable to be satisfied family violence has occurred based on the evidence 

before them. The number of referrals to the independent expert and consequently costs to the 

Commonwealth could be expected to increase with a widening of scope.  

On balance, the above factors are mitigated by relying on professionals and services providers listed against 

LIN 23/026 who are employed or suitably trained in identifying family violence. 

The Department’s Procedural Instruction [Div1.5] Division 1.5 – Special provisions relating to family violence 

provides information and guidance to decision-makers on assessing family violence claims under the family 

violence provisions. This includes instructions on considering additional evidence that may have been 

submitted as part of the claim (section 3.12.3). 

The Department’s website has recently been updated to advise applicants that they can provide other 

evidence to support their non-judicial family violence claim, in addition to the minimum evidentiary 

requirements. For more information see Family Violence Provisions (homeaffairs.gov.au) 
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(c) why the measure does not provide the decision-maker with the discretion to consider a range of 

evidence provided to them about alleged family violence and make a case-by-case determination; 

and 

Decision-makers do have discretion to consider a range of evidence and all decisions are made on a case-

by-case basis. Decision-makers are required to consider all evidence provided by the applicant as part of a 

holistic assessment of the evidence. 

As noted above, the Department’s Procedural Instruction [Div1.5] Division 1.5 – Special provisions relating to 

family violence provides information and guidance to decision-makers on assessing family violence claims 

under the family violence provisions. This includes instructions on considering additional evidence that may 

have been submitted as part of the claim (section 3.12.3). 

3.12.3. Additional evidence 

Under policy, any other evidence may also be provided in support of a non-judicial family violence claim, 
so long as the minimum evidentiary requirements prescribed above [a statutory declaration by the 
alleged victim and at least two prescribed documents in accordance with the current legislative 
instrument] are met. 

If relevant, additional evidence may be taken into consideration by the decision maker and given 
appropriate weighting (depending on the type and quality of the evidence provided) at the stage at which 
the decision maker must determine whether they are satisfied that relevant family violence did in fact 
take place. 

Evidence by objective, official and credible sources should be given more weight than more subjective 
forms of evidence, such as letters and testimonies from friends and relatives. 

(d) whether people from non-English speaking backgrounds are more frequently unable to provide 

evidence of non-judicially determined family violence in practice. 

The Department is unable to confirm whether people from non-English speaking backgrounds are more 

frequently unable to provide evidence of non-judicially determined family violence in practice. 

Under policy, decision-makers should be mindful of the sensitivity of family violence claims and the 

complexity of obtaining required evidence when deciding how to proceed with cases that do not appear to 

meet the evidentiary requirements. 

Where an applicant has submitted a non-judicial family violence claim that does not meet the evidentiary 

requirements, decision-makers must notify the applicant and give them the opportunity to submit further 

evidence consistent with the requirements of LIN 23/026 or to make a judicial claim under one of 

subregulations 1.23(2), (4) or (6). Decision-makers are also encouraged to be flexible in offering reasonable 

extensions of time to provide evidence. 

In recognition of some of the additional challenges faced by applicants from non-English speaking or certain 

cultural backgrounds, the Department added ‘community, multicultural or other crisis support services 

providing domestic and family violence assistance or support’ to LIN 23/026 as part of the category of 

‘Family violence support service provider’. This category in IMMI 12/116 was limited to ‘women's refuge or 

family/domestic violence crisis centre’. This has been well received by stakeholders. 
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