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Committee information 
Under the Human Rights (Parliamentary Scrutiny) Act 2011 (the Act), the 
committee’s functions are to examine bills, Acts and legislative instruments for 
compatibility with human rights, and report to both Houses of the Parliament. The 
committee may also inquire into and report on any human rights matters referred to 
it by the Attorney-General. 

The committee assesses legislation for compatibility with the human rights set out in 
seven international treaties to which Australia is a party.1 The committee’s Guide to 
Human Rights provides a short and accessible overview of the key rights contained in 
these treaties which the committee commonly applies when assessing legislation.2 

The establishment of the committee builds on Parliament's tradition of legislative 
scrutiny. The committee's scrutiny of legislation seeks to enhance understanding of, 
and respect for, human rights in Australia and ensure attention is given to human 
rights issues in legislative and policy development. 

Some human rights obligations are absolute under international law. However, most 
rights may be limited as long as it meets certain standards. Accordingly, a focus of 
the committee's reports is to determine whether any limitation on rights is 
permissible. In general, any measure that limits a human right must comply with the 
following limitation criteria: be prescribed by law; be in pursuit of a legitimate 
objective; be rationally connected to (that is, effective to achieve) its stated 
objective; and be a proportionate way of achieving that objective. 

Chapter 1 of the reports include new and continuing matters. Where the committee 
considers it requires further information to complete its human rights assessment it 
will seek a response from the relevant minister, or otherwise draw any human rights 
concerns to the attention of the relevant minister and the Parliament. Chapter 2 of 
the committee's reports examine responses received in relation to the committee's 
requests for information, on the basis of which the committee has concluded its 
examination of the legislation. 

1 International Covenant on Civil and Political Rights; International Covenant on Economic, 
Social and Cultural Rights; International Convention on the Elimination of All Forms of Racial 
Discrimination; Convention on the Elimination of Discrimination against Women; Convention 
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment; Convention 
on the Rights of the Child; and Convention on the Rights of Persons with Disabilities. 

2 See the committee's Guide to Human Rights. See also the committee’s guidance notes, in 
particular Guidance Note 1 – Drafting Statements of Compatibility. 

https://www.aph.gov.au/-/media/Committees/Senate/committee/humanrights_ctte/resources/Guide_to_Human_Rights.pdf?la=en&hash=BAC693389A29CE92A196FEC77252236D78E9ABAC
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Guidance_Notes_and_Resources
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Report snapshot1 
In this report the committee has examined the following bills and legislative 
instruments for compatibility with human rights. The committee's full consideration 
of legislation commented on in the report is set out at the page numbers indicated. 

Bills 

Chapter 1: New and continuing matters 

Bills introduced 9 to 11 May 2023  10 

Bills commented on in report2        6 

Private members or senators' bills that may engage and limit human rights    1 

Bills committee is seeking further information following receipt of ministerial response 1 

Chapter 2: Concluded 

Bills committee has concluded its examination of following receipt of 
ministerial response 

1 

Acts Interpretation Amendment (Aboriginality) Bill 2023 

The committee makes no comment on this bill on the basis that the first reading was negatived and 
will therefore not proceed to further stages of debate. 

1 This section can be cited as Parliamentary Joint Committee on Human Rights, Report 
snapshot, Report 6 of 2023; [2023] AUPJCHR 50. 

2 The committee makes no comment on the remaining bills on the basis that they do not 
engage, or only marginally engage, human rights; promote human rights; and/permissibly 
limit human rights. This is based on an assessment of the bill and relevant information 
provided in the statement of compatibility accompanying the bill. The committee may have 
determined not to comment on a bill notwithstanding that the statement of compatibility 
accompanying the bill may be inadequate. 
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Appropriation Bills 2023-20243 

Advice to 
Parliament 

pp. 9-15 

Appropriation of money to fund public services 
Multiple rights   

These bills seek to appropriate money from the Consolidated Revenue Fund for a 
range of services. Proposed government expenditure to give effect to particular 
policies may engage, limit or promote multiple human rights, including civil and 
political rights and economic, social and cultural rights. The rights of vulnerable 
groups, including women, Aboriginal and Torres Strait Islander people, people with 
disability, children and ethnic minorities, may be engaged where policies have a 
particular, direct impact on these groups. However, the statements of compatibility 
accompanying these bills state that no rights are engaged. 

The committee acknowledges that appropriations bills may present particular 
difficulties given their technical and high-level nature, and as such it may not be 
appropriate to assess human rights compatibility for each individual measure. 
However, the committee considers that the allocation of funds via appropriations 
bills is susceptible to a human rights assessment that is directed at broader 
questions of compatibility. The committee notes the inclusion of a 'Women's 
Budget Statement' demonstrates that it is possible to assess the impact of 
appropriations on the rights of specific groups. The committee also considers that 
a statement of compatibility with human rights should address the compatibility of 
measures which directly impact human rights and which are not addressed 
elsewhere in legislation, as the appropriation bills may be a key opportunity for the 
Parliament to consider the compatibility of the measure with human rights. The 
committee considers that further information is required to fully assess the 
compatibility of the measure, and is seeking further information from the minister. 

Crimes and Other Legislation Amendment (Omnibus) Bill 2023 

Advice to 
Parliament 

pp. 45-53 

Suspension of witness protection and assistance 
Rights to life and security of person  

This bill, among other things, seeks to enable the temporary suspension of a 
participant’s protection and assistance provided under the National Witness 
Protection Program, either at the request of the participant or at the discretion of 
the Australian Federal Police (AFP) Commissioner or a delegate.  

Suspending witness protection or assistance for a participant may expose the 
participant to possible harm. As a result, the measure engages and may limit the 
rights to life and security of person.  

The committee considers that while the measure likely pursues a legitimate 
objective and is accompanied by some important safeguards, some concerns 
remain as to whether the measure is sufficiently circumscribed, given the broad 
scope of the Commissioner's powers and the potentially low basis for suspending 

 
3  Appropriation Bill (No. 1) 2023-2024; Appropriation Bill (No. 2) 2023-2024; Appropriation Bill 

(No. 3) 2022-2023; Appropriation Bill (No. 4) 2022-2023; Appropriation (Parliamentary 
Departments) Bill (No. 1) 2022-2023; and Appropriation (Parliamentary Departments) Bill (No. 
2) 2022-2023. 
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protection or assistance. Depending on how the suspension powers are exercised 
in practice, the committee considers there may be a risk that the proposed 
limitations on the rights to life and security of person would not, in all 
circumstances, be proportionate. 

The committee recommends a number of amendments to the bill to assist with 
proportionality and that the statement of compatibility be updated, and otherwise 
draws these human rights concerns to the attention of the Attorney-General and 
the Parliament. 

Defence Legislation Amendment (Naval Nuclear Propulsion) Bill 2023 

No comment 

Defence Capability Assurance and Oversight Bill 2023 

The committee notes that this private senator's bill appears to engage and may limit human rights. 
Should this bill proceed to further stages of debate, the committee may request further information 
from the senator as to the human rights compatibility of the bill. 

Social Services Legislation Amendment (Child Support Measures) Bill 2023 

Seeking 
further 
information 

pp. 16-25 

Departure authorisation certificates 

Right to freedom of movement 

This bill would expand the circumstances in which a child support debtor who is 
subject to a departure prohibition order (restricting them from leaving Australia) 
may be refused a departure authorisation certificate (which would allow them to 
leave Australia for a foreign country). It would provide that a certificate cannot be 
issued solely where a person has given a security for their return (as the law 
currently provides). The bill would require that a person must have given a security 
for their return and have satisfied the Child Support Registrar that they will wholly 
or substantially discharge the outstanding child support or carer liability (or the debt 
is irrecoverable or they will likely no longer have such a debt).  

This limits the right to freedom of movement. The Minister for Social Services 
provided the committee with information in relation to the compatibility of the 
measure with this right. However, the committee considers that further 
information is required to fully assess the compatibility of the measure, and is 
seeking further information from the minister. 

Treasury Laws Amendment (2023 Measures No. 2) Bill 2023 

No comment 
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Legislative instruments 

Chapter 1: New and continuing matters 

Legislative instruments registered on the Federal Register of Legislation 
between 29 March and 2 April 20234 

37 

Legislative instruments commented on in report5 3 

Chapter 2: Concluded 

Legislative instruments committee has concluded its examination 
of following receipt of ministerial response 

2 

Autonomous Sanctions (Designated Persons and Entities and Declared Persons – Russia 
and Ukraine) Amendment (No. 4) Instrument 2023 [F2023L00383]   

This legislative instrument imposes sanctions on individuals. The committee has considered the 
human rights compatibility of similar instruments on a number of occasions, and retains scrutiny 
concerns about the compatibility of the sanctions regime with human rights.6 However, as this 
legislative instrument does not appear to designate or declare any individuals who are currently 
within Australia's jurisdiction, the committee makes no comment in relation to this instrument at 
this stage. 

Family Law (Bilateral Arrangements – Intercountry Adoption) Regulations 2023 
[F2023L00309] 

Advice to 
Parliament 

Intercountry adoption with prescribed overseas jurisdictions 
Rights of the child and right to protection of the family  

4 The committee examines all legislative instruments registered in the relevant period, as listed 
on the Federal Register of Legislation. To identify all of the legislative instruments scrutinised 
by the committee during this period, select 'legislative instruments' as the relevant type of 
legislation, select the event as 'assent/making', and input the relevant registration date range 
in the Federal Register of Legislation’s advanced search function. 

5 The committee makes no comment on the remaining legislative instruments on the basis that 
they do not engage, or only marginally engage, human rights; promote human rights; 
and/permissibly limit human rights. This is based on an assessment of the instrument and 
relevant information provided in the statement of compatibility (where applicable). The 
committee may have determined not to comment on an instrument notwithstanding that the 
statement of compatibility accompanying the instrument may be inadequate. 

6 See, most recently, Parliamentary Joint Committee on Human Rights, Report 15 of 2021 
(8 December 2021), pp. 2-11. 

https://www.legislation.gov.au/Details/F2013L00477/Explanatory%20Statement/Text
https://www.legislation.gov.au/Details/F2023L00383
https://www.legislation.gov.au/Details/F2023L00309
https://www.legislation.gov.au/AdvancedSearch
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2021/Report_15_of_2021
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pp. 54-64  These regulations declare the Republic of Korea and Taiwan as 'prescribed overseas 
jurisdictions' for the purposes of bilateral arrangements between Australia and 
these overseas jurisdictions with respect to intercountry adoptions. The regulations 
also specify when an intercountry adoption will be recognised and effective under 
Australian law.   
The committee notes that the regulations could have a positive impact on these 
rights insofar as they facilitate legal recognition of intercountry adoptions. Noting 
that intercountry adoption may involve the separation of families and involves the 
placement of a child in alternative care outside their country of origin, the 
committee considers there may be risk that the rights of the child and the right to 
protection of the family are limited if the intercountry adoption is not undertaken 
in compliance with international human rights law, in particular, with the Hague 
Convention. 

On the basis of the advice provided by the Minister for Social Services, the 
committee considers the country program review process – which found the 
intercountry adoption programs in the Republic of Korea and Taiwan to be in 
compliance with the Hague Convention – as well as the Commonwealth-State 
Agreement, to be important safeguards. These ensure intercountry adoptions 
facilitated under bilateral arrangements with overseas jurisdictions, that are not 
party to the Hague Convention, are nevertheless compliant with international 
human rights law.  

The committee recommends that the statement of compatibility be updated to 
reflect the information provided by the minister and otherwise considers its 
concerns have been addressed and makes no further comment. 

Migration (Regional Processing Country – Republic of Nauru) Designation (LIN 23/017) 
[F2023L00093] 

Advice to 
Parliament 

pp. 65-86 

Designation of Nauru as a regional processing country 
Multiple rights  

This legislative instrument designates Nauru as a regional processing country, the 
effect of which is to enable the operation of section 198AD of the Migration 
Act 1958, which requires that an officer must, as soon as reasonably practicable, 
remove an unauthorised maritime arrival from Australia and take them to a regional 
processing country. By designating Nauru, this measure has the effect of requiring 
the removal of any future unauthorised maritime arrivals from Australia to Nauru, 
which engages and limits multiple human rights.  

The committee notes that it has repeatedly raised serious concerns about the 
adequacy of protections against the risk of refoulement in the context of offshore 
refugee processing, and has raised a range of human rights concerns in relation to 
persons removed to Nauru. The committee considers that the re-designation of 
Nauru as a regional processing country enlivens these human rights concerns and, 
having regard to these concerns, there is a risk that this instrument is not consistent 
with Australia's absolute non-refoulement obligations and the prohibition against 
torture. The committee also considers that the remedies available do not meet the 
threshold required by the right to an effective remedy. While the committee 
welcomes the fact that no children have been transferred to Nauru since 
February 2019, it considers that there are not sufficient safeguards in place to 
adequately protect the rights of the child. The committee further considers that it 

https://www.legislation.gov.au/Details/F2023L00093
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is not clear that the differential treatment of persons based on their national origin 
would be permissible, meaning there is a risk that the measure breaches the right 
to equality and non-discrimination. 

The committee draws these human rights concerns to the attention of the minister 
and the Parliament.   

Migration (Specification of evidentiary requirements – family violence) Instrument (LIN 
23/026) 2023 [F2023L00382] 

Seeking 
information 

pp. 26-29 

Evidence of family violence 
Right to equality and non-discrimination 

This legislative instrument specifies the items of acceptable evidence for a non-
judicially determined claim of family violence for the purposes of the Migration 
Regulations 1994. If a person on a visa who was in a relationship with their sponsor 
can make out a claim of family violence they may be eligible for a permanent visa. 
If they are unable to make out such a claim, they may be required to leave Australia. 
 
The committee notes that restricting the types of evidence which will be accepted 
as evidence of family violence to official sources of information, within the context 
of applications for a visa, engages and may limit the right to equality and non-
discrimination, noting that applicants from non-English speaking backgrounds or 
certain cultural backgrounds may face more difficulties in obtaining such evidence. 
The committee is seeking further information from the Minister for Home Affairs to 
assess the human rights compatibility of this measure. 

Public Service Regulations 2023 [F2023L00368] 

Seeking 
information 

pp. 30-38  

Direction to attend medical examination 
Rights to privacy, work and equality and non-discrimination and rights of people with 
disability 

These regulations allow an Agency Head to direct an APS employee to undergo a 
medical examination by a medical practitioner nominated by the Agency to assess 
the employee's fitness for duty and give the Agency Head a report of the 
examination within a specified period.  

By directing an employee to undergo a medical examination and provide the results 
of that examination to their employer, the measure engages and limits the right to 
privacy. To the extent that the measure has a disproportionate impact on people 
with disability, it may engage and limit the rights of people with disability and the 
right to equality and non-discrimination. Depending on the outcome of the medical 
examination and any consequential action taken by the employer, the measure may 
also engage and limit the right to work.  

The committee is seeking further information from the Minister for the Public 
Service to assess the compatibility of this measure with these rights. 

Use and disclosure of personal information  
Right to privacy 

https://www.legislation.gov.au/Details/F2023L00382
https://www.legislation.gov.au/Details/F2023L00368
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The regulations authorise an Agency Head, the Australian Public Service 
Commissioner and the Merit Protection Commissioner to use and disclose  personal 
information that is in their possession or under their control in certain 
circumstances. By authorising the use and disclosure of personal information, the 
measure engages and limits the right to privacy. 

The committee is seeking further information from the Minister for the Public 
Service to assess the compatibility of the measure with this right. 

Telecommunications (Interception and Access) (Enforcement Agency – NSW Department 
of Communities and Justice) Declaration 2023 [F2023L00395] 

Seeking 
information 

pp. 39-43
  

Access to telecommunications data by corrective service authorities 
Right to privacy 

The Telecommunications (Interception and Access) Act 1979 (TIA Act) provides that 
an authorised officer in an enforcement agency can authorise the disclosure of such 
data if it is for the purposes of enforcing the criminal law or a law imposing a 
pecuniary penalty, or for the protection of public revenue. This legislative 
instrument declares the NSW Department of Communities and Justice to be an 
enforcement agency, and each staff member of Corrective Services NSW to be an 
officer, for the purpose of the TIA Act.  

The power to declare a corrective services authority as an enforcement body, 
meaning it may access telecommunications data, engages and limits the right to 
privacy. The committee is seeking further information from the Minister for Home 
Affairs to assess the compatibility of this measure with the right to privacy. 

 

 

 

 

  

https://www.legislation.gov.au/Details/F2023L00395
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Appropriation Bills 2023-2024 

Chapter 1 
New and ongoing matters 

1.1 The committee comments on the following bills and legislative instruments, 
and in some instances, seeks a response or further information from the relevant 
minister. 

Bills 

Appropriation Bills 2023-20241 

Purpose These six bills2 seek to appropriate money from the 
Consolidated Revenue Fund for services 

Portfolio Finance 

Introduced House of Representatives, 9 May 2023 

Rights Multiple rights 

Appropriation of money 
1.2 These bills seek to appropriate money from the Consolidated Revenue Fund 
for a range of services. The portfolios, budget outcomes and entities for which these 
appropriations would be made, are set out in the schedules to each bill. 

Preliminary international human rights legal advice 
Multiple rights 

1.3 Proposed government expenditure to give effect to particular policies may 
engage and limit, or promote, a range of human rights, including civil and political 
rights and economic, social and cultural rights (such as the rights to housing, health, 
education and social security).3 The rights of people with disability, children and 

1 This entry can be cited as: Parliamentary Joint Committee on Human Rights, Appropriation 
Bills 2023-24, Report 6 of 2023; [2023] AUPJCHR 51. 

2 Appropriation Bill (No. 1) 2023-2024; Appropriation Bill (No. 2) 2023-2024; Appropriation Bill 
(No. 3) 2022-2023; Appropriation Bill (No. 4) 2022-2023; Appropriation (Parliamentary 
Departments) Bill (No. 1) 2022-2023; and Appropriation (Parliamentary Departments) Bill (No. 
2) 2022-2023.

3 Under the International Covenant on Civil and Political Rights and the International Covenant 
on Economic, Social and Cultural Rights. 



Page 10 Report 6 of 2023 

Appropriation Bills 2023-2024 

women may also be engaged where policies have a particular impact on vulnerable 
groups.4                                                                                                                                                                                                                                 

1.4 Australia has obligations to respect, protect and fulfil human rights, including 
specific obligations to progressively realise economic, social and cultural rights using 
the maximum of resources available; and a corresponding duty to refrain from taking 
retrogressive measures (or backwards steps) in relation to the realisation of these 
rights.5  

1.5 Economic, social and cultural rights may be particularly affected by 
appropriation bills, because any increase in funding would likely promote such rights. 
Any reduction in funding for measures which realise such rights, such as specific 
health and education services, may be considered to be retrogressive with respect to 
the attainment of such rights. Retrogressive measures must be justified for the 
purposes of international human rights law. 

1.6 The statements of compatibility accompanying these bills do not identify that 
any rights are engaged by the bills. They state that the High Court has emphasised 
that because appropriation Acts do not ordinarily confer authority to engage in 
executive action, they do not ordinarily confer legal authority to spend, and as such, 
do not engage human rights.6 However, because appropriations are the means by 
which the appropriation of money from the Consolidated Revenue Fund is 
authorised, they are a significant step in the process of funding public services. The 
fact that the High Court has stated that appropriation Acts do not create rights or 
duties as a matter of Australian law, does not address the fact that appropriations 
may nevertheless engage human rights for the purposes of international human 
rights law. As the committee has consistently stated since 2013,7 the appropriation 
of funds for government services facilitates the taking of actions which may affect 
the progressive realisation of, or failure to fulfil, Australia's obligations under 
international human rights law.  

 
4  Under the Convention on the Rights of Persons with Disabilities; Convention on the Rights of 

the Child; and Convention on the Elimination of All Forms of Discrimination Against Women. 

5  See, International Covenant on Economic, Social and Cultural Rights. 

6  Statements of compatibility, p. 4. 

7  Parliamentary Joint Committee on Human Rights, Report 3 of 2013 (13 March 2013) pp. 65-67; 
Report 7 of 2013 (5 June 2013) pp. 21-27; Report 3/44 (4 March 2014) pp. 3-6; Report 8/44 
(24 June 2014) pp. 5-8; Report 20/44 (18 March 2015) pp. 5-10; Report 23/44 (18 June 2015) 
pp. 13-17; Report 34/44 (23 February 2016) p. 2; Report 9 of 2016 (22 November 2016) pp. 30-
33; Report 2 of 2017 (21 March 2017) pp. 44-46; Report 5 of 2017 (14 June 2017) pp. 42-44; 
Report 3 of 2018 (27 March 2018) pp. 97-100; Report 5 of 2018 (19 June 2018) pp. 49-52; 
Report 2 of 2019 (2 April 2019) pp. 106-111; Report 4 of 2019 (10 September 2019) pp. 11-17; 
Report 3 of 2020 (2 April 2020) pp. 15-18; Report 12 of 2020 (15 October 2020) pp. 20-23; 
Report 7 of 2021 (16 June 2021) pp. 11-15; Report 2 of 2022 (25 March 2022) pp. 3-7; Report 6 
of 2022 (24 November 2022) pp. 11-15.  

https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2013/2013/32013/index
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2013/2013/72013/index
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2014/344/index
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2014/844/index
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2015/Twentieth_Report_of_the_44th_Parliament
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2015/Twenty-third_Report_of_the_44th_Parliament
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2016/Thirty-fourth_Report_of_the_44th_Parliament
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2016/Report_9_of_2016
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2017/Report_2_of_2017
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2017/Report_5_of_2017
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2018/Report_3_of_2018
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2018/Report_5_of_2018
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2019/Report_2_of_2019
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2019/Report_4_of_2019
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2020/Report_3_of_2020
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2020/Report_12_of_2020
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2021/Report_7_of_2021
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2022/Report_2_of_2022
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2022/Report_6_of_2022
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2022/Report_6_of_2022
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1.7 The United Nations (UN) Office of the High Commissioner for Human Rights 
has noted the following with respect to human rights and budgets: 

States are required to make use of the maximum of their available 
resources for the progressive realization of economic, social and cultural 
rights (International Covenant on Economic, Social and Cultural Rights, 
art. 2 (1)). Budgets (federal, national, provincial or local) are essential 
instruments of policymaking, and often involve various departments in the 
central Government as well as in the legislative bodies, regional 
governments and autonomous institutions. Through public budgeting, the 
State authorities establish priorities and express their commitment to 
concrete actions which may improve – or limit – the enjoyment of some 
social guarantees.8  

1.8 There is also extensive international guidance about reporting on the human 
rights compatibility of public budgeting measures.9 For example, the UN Committee 
on the Rights of the Child has advised that countries must show how the public 
budget-related measures they have chosen to take result in improvements in 
children's rights,10 and has provided detailed guidance as to implementation of the 
rights of the child, which 'requires close attention to all four stages of the public 
budget process: planning, enacting, executing and follow-up'.11 It has also advised 
that countries should 'prepare their budget-related statements and proposals in such 
a way as to enable effective comparisons and monitoring of budgets relating to 
children'.12 

1.9 Similarly, the UN Development Fund for Women has published guidance on 
monitoring government budgets for compliance with the Convention on the 
Elimination of All Forms of Discrimination Against Women (CEDAW). This identifies a 
government budget as a key government activity by which to measure the extent to 
which countries are implementing the CEDAW, because 'it also regulates how other 

 
8  UN Office of the High Commissioner for Human Rights, Manual on Human Rights Monitoring. 

9  See, for example, UN Office of the High Commissioner for Human Rights, Realising Human 
Rights through Government Budgets (2017); South African Human Rights Commission, Budget 
Analysis for Advancing Socio-Economic Rights (2016); Ann Blyberg and Helena Hofbauer, 
Article 2 and Governments' Budgets (2014); Diane Elson, Budgeting for Women's Rights: 
Monitoring Government Budgets for Compliance with CEDAW (UNIFEM, 2006); and Rory 
O'Connell, Aoife Nolan, Colin Harvey, Mira Dutschke and Eoin Rooney, Applying an 
International Human Rights Framework to State Budget Allocations: Rights and Resources 
(Routledge, 2014). 

10  Committee on the Rights of the Child, General Comment No. 19 on public budgeting for the 
realization of children's rights (art. 4) (2016) [24]. 

11  Committee on the Rights of the Child, General Comment No. 19 on public budgeting for the 
realization of children's rights (art. 4) (2016) [26]. 

12  Committee on the Rights of the Child, General Comment No. 19 on public budgeting for the 
realization of children's rights (art. 4) (2016) [81]. 

https://www.ohchr.org/en/publications/policy-and-methodological-publications/manual-human-rights-monitoring-revised-edition
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government activities - e.g. public programmes in relation to healthcare, 
employment, education, elimination of violence against women - will operate'. 13  

1.10 In this regard, it is noted that since 1985, Australia has published a 'Women's 
Budget Statement', a public document outlining the impact of the annual budget on 
gender equality. The most recent statement, published on 9 May 2023, itemises 
specific budget measures intended to support women, particularly in relation to 
housing, social welfare, gender-based violence, and supports for single parents. It 
states that gender equality has been considered in the policy development process in 
relation to the development of the 2023-24 budget, with key measures being subject 
to a more detailed gender impact assessment.14 In this way, it explicitly links the 
provision of money through budget measures with improvements in outcomes for 
women. This information is also relevant in assessing whether, and to what extent, 
via the corresponding appropriation bills, Australia is promoting human rights and 
realising its human rights obligations in relation to women. However, it is noted that 
the 'Women's Budget Statement' includes no information about whether any of the 
identified measures (or other measures in the budget) constitute a reduction in 
funding, and may therefore be a retrogressive measure requiring justification.15 The 
statements of compatibility accompanying the appropriation bills also make no 
mention of the 'Women's Budget Statement'. 

1.11 Without an assessment of the human rights compatibility of appropriation 
bills, it is difficult to assess whether, and to what extent, Australia is promoting 
human rights and realising its human rights obligations in respect of the measures 
proposed in the relevant budget. For example, a retrogressive measure in an 
individual bill may not, in fact, be retrogressive when understood within the 
budgetary context as a whole. Further, where appropriation measures may engage 
and limit human rights, an assessment of the human rights compatibility of the 
measure would provide an explanation as to whether that limitation would be 
permissible under international human rights law. 

1.12 Considering that appropriations may engage human rights for the purposes 
of international human rights law, in order to assess such bills for compatibility with 
human rights, the statements of compatibility accompanying such bills should 
include an assessment of the budget measures contained in the bill, including an 
assessment of: 

 
13  Diane Elson, Budgeting for Women's Rights: Monitoring Government Budgets for Compliance 

with CEDAW (UNIFEM, 2006), p. 2. 

14  Commonwealth of Australia, Budget 2023-24 Women's Budget Statement (9 May 2023) p. 1.  

15  In this regard, in 2018, the UN Committee on the Elimination of Discrimination Against 
Women expressed concern that Australia had not conducted a gender-impact analysis of 
budget measures, including budget cuts. See, Concluding observations on the eighth periodic 
report of Australia (25 July 2018) [45]. 
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• overall trends in the progressive realisation of economic, social and cultural 
rights (including any retrogressive trends or measures);16 

• the impact of budget measures (such as spending or reduction in spending) 
on vulnerable groups (including women, Aboriginal and Torres Strait Islander 
people, people with disability, children and ethnic minorities);17 and 

• key individual measures which engage human rights, including a brief 
assessment of their human rights compatibility. 

1.13 In relation to the impact of spending or reduction in spending on vulnerable 
groups, relevant considerations may include: 

• whether there are any specific budget measures that may disproportionately 
impact on particular groups (either directly or indirectly); and 

• whether there are any budget measures or trends in spending over time that 
seek to fulfil the right to equality and non-discrimination for particular 
groups.18 

Committee view 

1.14 As the committee has consistently stated since 2013,19 the appropriation of 
funds facilitates the taking of actions which may affect the progressive realisation of, 

 
16  This could include an assessment of any trends indicating the progressive realisation of rights 

using the maximum of resources available; any increase in funding over time in real terms; any 
trends that increase expenditure in a way which would benefit vulnerable groups; and any 
trends that result in a reduction in the allocation of funding which may impact on the 
realisation of human rights and, if so, an analysis of whether this would be permissible under 
international human rights law. 

17  Spending, or reduction of spending, may have disproportionate impacts on such groups and 
accordingly, may engage the right to equality and non-discrimination. 

18  There are a range of resources to assist in the preparation of human rights assessments of 
budgets. See, for example, UN Office of the High Commissioner for Human Rights, Realising 
Human Rights through Government Budgets (2017); South African Human Rights Commission, 
Budget Analysis for Advancing Socio-Economic Rights (2016); Ann Blyberg and Helena 
Hofbauer, Article 2 and Governments' Budgets (2014); Diane Elson, Budgeting for Women's 
Rights: Monitoring Government Budgets for Compliance with CEDAW (2006); Rory O'Connell, 
Aoife Nolan, Colin Harvey, Mira Dutschke and Eoin Rooney, Applying an International Human 
Rights Framework to State Budget Allocations: Rights and Resources (Routledge, 2014). 

https://www.ohchr.org/Documents/Publications/RealizingHRThroughGovernmentBudgets.pdf
https://www.ohchr.org/Documents/Publications/RealizingHRThroughGovernmentBudgets.pdf
http://spii.org.za/wp-content/uploads/2018/05/2016-SPII-SAHRC-Guide-to-Budget-Analysis-for-Socio-Economic-Rights.pdf
http://spii.org.za/wp-content/uploads/2018/05/2016-SPII-SAHRC-Guide-to-Budget-Analysis-for-Socio-Economic-Rights.pdf
https://www.internationalbudget.org/wp-content/uploads/Article-2-and-Governments-Budgets.pdf
https://www.internationalbudget.org/wp-content/uploads/Budgeting-for-Women%E2%80%99s-Rights-Monitoring-Government-Budgets-for-Compliance-with-CEDAW.pdf
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or failure to fulfil, Australia's obligations under international human rights law. The 
committee considers that appropriations may, therefore, engage human rights for 
the purposes of international human rights law, because increased appropriation for 
particular areas may promote certain rights (such as housing, welfare, health or 
education) while reduced appropriations for particular areas may be regarded as 
retrogressive – a type of limitation on rights. 

1.15 The committee acknowledges that appropriation bills may present particular 
difficulties given their technical and high-level nature, and as they generally include 
appropriations for a wide range of programs and activities across many portfolios. As 
such, it may not be appropriate to assess human rights compatibility for each 
individual measure. However, the committee considers that the allocation of funds 
via appropriation bills is susceptible to a human rights assessment that is directed at 
broader questions of compatibility, namely, their impact on progressive realisation 
obligations and on vulnerable minorities or specific groups. The 'Women's Budget 
Statement' demonstrates that it is possible to assess the impact of appropriations on 
the rights of specific groups, in this case women. The committee also considers that a 
statement of compatibility with human rights should address the compatibility of 
measures which directly impact human rights and which are not addressed 
elsewhere in legislation, as the appropriation bills may be a key opportunity for the 
Parliament to consider the compatibility of these measures with human rights. 

1.16 The committee therefore seeks the advice of the Minister for Finance as to 
whether the appropriation bills are compatible with Australia's human rights 
obligations, and particularly: 

(a) whether and how the bills are compatible with Australia's obligations of 
progressive realisation with respect to economic, social and cultural 
rights; 

(b) if there are any reductions in the allocation of funding that affect 
human rights obligations, whether these are compatible with 
Australia's obligations not to unjustifiably take backward steps (a 
retrogressive measure) in the realisation of economic, social and 
cultural rights; and 

 
19  Parliamentary Joint Committee on Human Rights, Report 3 of 2013 (13 March 2013) pp. 65-67; 

Report 7 of 2013 (5 June 2013) pp. 21-27; Report 3/44 (4 March 2014) pp. 3-6; Report 8/44 
(24 June 2014) pp. 5-8; Report 20/44 (18 March 2015) pp. 5-10; Report 23/44 (18 June 2015) 
pp. 13-17; Report 34/44 (23 February 2016) p. 2; Report 9 of 2016 (22 November 2016) pp. 30-
33; Report 2 of 2017 (21 March 2017) pp. 44-46; Report 5 of 2017 (14 June 2017) pp. 42-44; 
Report 3 of 2018 (27 March 2018) pp. 97-100; Report 5 of 2018 (19 June 2018) pp. 49-52; 
Report 2 of 2019 (2 April 2019) pp. 106-111; Report 4 of 2019 (10 September 2019) pp. 11-17; 
Report 3 of 2020 (2 April 2020) pp. 15-18; Report 12 of 2020 (15 October 2020) pp. 20-23; 
Report 7 of 2021 (16 June 2021) pp. 11-15; Report 2 of 2022 (25 March 2022) pp. 3-7; Report 6 
of 2022 (24 November 2022) pp. 11-15.  

https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2013/2013/32013/index
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2013/2013/72013/index
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2014/344/index
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2014/844/index
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2015/Twentieth_Report_of_the_44th_Parliament
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2015/Twenty-third_Report_of_the_44th_Parliament
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2016/Thirty-fourth_Report_of_the_44th_Parliament
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2016/Report_9_of_2016
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2017/Report_2_of_2017
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2017/Report_5_of_2017
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2018/Report_3_of_2018
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2018/Report_5_of_2018
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2019/Report_2_of_2019
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2019/Report_4_of_2019
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2020/Report_3_of_2020
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2020/Report_12_of_2020
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2021/Report_7_of_2021
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2022/Report_2_of_2022
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2022/Report_6_of_2022
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2022/Report_6_of_2022
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(c) whether and how the allocations are compatible with the rights of 
vulnerable groups (such as children; women; Aboriginal and Torres 
Strait Islander Peoples; persons with disabilities; and ethnic minorities). 
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Social Services Legislation Amendment (Child Support 
Measures) Bill 20231 

Purpose This bill seeks to amend the Child Support (Registration and 
Collection) Act 1988 in relation to the issue of departure 
authorisation certificates, expanding the circumstances in 
which Services Australia can deduct child support debts 
directly from a person's wages, and determining adjusted 
taxable income. 

Portfolio Social Services 

Introduced House of Representatives, 29 March 2023 

Right Freedom of movement; equality and non-discrimination 

1.17 The committee requested a response from the minister in relation to the bill 
in Report 5 of 2023.2   

Departure authorisation certificates 
1.18 Currently Part VA of the Child Support (Registration and Collection) Act 1988 
(the Act) provides that where a person (or carer) has a child support liability (or carer 
liability), and they owe a child support debt, the Child Support Registrar (the 
Registrar) can make an order prohibiting the person from departing Australia (a 
departure prohibition order). Currently, a person who is subject to a departure 
prohibition order may apply for a certificate authorising them to leave Australia for a 
foreign country, and the Registrar must issue a certificate if: 

(a) satisfied that it is likely the person will depart and return in an 
appropriate time period; and it is likely that the order will likely need to 
be revoked within a particular period of time (because either the 
person will no longer have a child support debt, satisfactory 
arrangements have been made for it to be discharged, or the liability is 
irrecoverable);3 and it is not necessary for the person to give a security 
for their return; or 

(b) the person has given a security for their return; or 

 
1  This entry can be cited as: Parliamentary Joint Committee on Human Rights, Social Services 

Legislation Amendment (Child Support Measures) Bill 2023, Report 6 of 2023; [2023] 
AUPJCHR 52. 

2  Parliamentary Joint Committee on Human Rights, Report 5 of 2023 (9 May 2023), pp. 46–50. 

3  These are the bases on which the Registrar must revoke a departure prohibition order 
pursuant to section 72I of the Child Support (Registration and Collection) Act 1988.  

https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2023/Report_5_of_2023
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(c) if the person is unable to give a security, the Registrar is satisfied the 
certificate should be issued on humanitarian grounds or because 
refusing to issue the certificate will be detrimental to Australia's 
interests.4  

1.19 This bill seeks to amend the Act relating to when a departure authorisation 
certificate can be issued. In effect, the bill would provide that a certificate cannot be 
issued solely where a person has given a security for their return. They must have 
given a security for their return and have satisfied the Registrar that they will wholly 
or substantially discharge the outstanding child support or carer liability (or the debt 
is irrecoverable or they will likely no longer have such a debt).5 

Summary of initial assessment 

Preliminary international human rights legal advice 

Right to freedom of movement 

1.20 By expanding the circumstances in which the Registrar may refuse to issue a 
departure authorisation certificate, which prevents persons from leaving Australia, 
the measure engages and limits the right to freedom of movement.  

1.21 The right to freedom of movement includes the right to move freely within a 
country for those who are lawfully within the country, the right to leave any country 
and the right to enter one's own country.6 This encompasses both the legal right and 
practical ability to leave a country, and therefore it applies not just to departure for 
permanent emigration but also for the purpose of travelling abroad.  

1.22 The right to freedom of movement may be subject to permissible limitations 
where the limitation pursues a legitimate objective, is rationally connected to that 
objective and is a proportionate means of achieving that objective, subject to some 
additional requirements. The right may only be restricted in particular circumstances, 
including where it is necessary to achieve the objectives of protecting the rights and 
freedoms of others, national security, public health or morals, and public order.7 The 
United Nations (UN) Human Rights Committee has stated that these permitted 
grounds for restrictions on freedom of movement constitute 'exceptional 
circumstances', and that laws authorising the application of restrictions should use 

 
4  Part VA, Division 4. 

5  See Schedule 1, Part 1. Schedule 1 Part 2 of the bill relates to extending employer withholding, 
and Part 3 deals with determining adjustable taxable income. 

6  International Covenant on Civil and Political Rights, article 12. 

7  International Covenant on Civil and Political Rights, Article 12(3).  
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precise criteria and may not confer unfettered discretion on those charged with their 
execution.8 

1.23 Improving the ability to enforce payment of child support debts is likely to be 
a legitimate objective under international human rights law, and appears capable of 
meeting the requirement that a limit on the right to freedom of movement is 
necessary to achieve the objective of promoting the rights and freedoms of others. 
However, the small number of affected persons raises questions as to whether the 
measure addresses an issue of public or social concern that is pressing and 
substantial enough to warrant limiting the right. In addition, no information has been 
provided as to whether there has been an existing problem with this cohort leaving 
Australia under current provisions. Further, it is not clear whether the circumstances 
contemplated by this measure would meet the threshold requirement set out by the 
UN Human Rights Committee of being 'exceptional circumstances'. It is also not clear 
whether preventing child support debtors from travelling outside Australia will be 
effective to cause them to pay their debt (other than by ensuring that they do not 
spend money on the cost of travelling internationally).  

1.24  A key aspect of whether the proposed limitation on the right to freedom of 
movement can be justified is whether the limitation is proportionate to the objective 
being sought. In this respect, it is necessary to consider a number of factors, 
including whether the proposed limitation is sufficiently circumscribed; whether it is 
accompanied by sufficient safeguards; and whether any less rights restrictive 
alternatives could achieve the same stated objective. It is also necessary to assess 
whether there is the possibility of oversight and the availability of review.  

Committee's initial view 

1.25 The committee considered further information was required to assess the 
compatibility of the measure with the right to freedom of movement and therefore 
sought the advice of the minister in relation to: 

(a) whether the measure addresses an issue of public or social concern 
that is pressing and substantial enough to warrant limiting the right, 
and whether the circumstances contemplated by this measure would 
meet the threshold requirement of being 'exceptional circumstances' 
such as to warrant limiting the right to freedom of movement;  

(b) whether (or to what extent) preventing a parent from leaving the 
country will result in more timely payment of child support debt; and 

(c) why the legislation does not provide that a departure prohibition order 
is only to be used as a last resort if it is intended that the measure 
operates this way in practice. 

 
8  United Nations Human Rights Committee, General Comment No. 27: Article 12 (Freedom of 

movement) (1999), [13].  



Report 6 of 2023 Page 19 

Social Services Legislation Amendment (Child Support Measures) Bill 2023 

1.26 The full initial analysis is set out in Report 5 of 2023. 

Minister's response9 
1.27 The minister advised: 

(a)(i) Whether the measure addresses an issue of public or social concern 
that is pressing and substantial enough to warrant limiting the right 

The measure reinforces the efficacy of Part VA, which itself addresses an 
issue of public concern that is pressing and substantial enough to warrant 
limiting the right. 

As noted by the Committee, the measure will only affect approximately 
110 parents with a child support debt of $43,500 each, on average. In view 
of this, the Committee has queried whether the small number of affected 
persons constitutes an issue of public or social concern that is pressing and 
substantial enough to warrant limiting the right. 

Parents who persistently and without reasonable grounds fail to pay their 
child support debt present an issue of public concern that is pressing and 
substantial to warrant limiting that parent's right of freedom of 
movement. It is for this reason the Registrar can prevent a person from 
departing Australia by making departure prohibition orders under Part VA. 

(a)(ii) Whether the circumstances contemplated by this measure would 
meet the threshold requirement of being 'exceptional circumstances' 
such as to warrant limiting the right to freedom of movement 

In this case, there are exceptional circumstances that warrant the 
limitation on the right to freedom of movement. 

The Commonwealth faces an existing problem with a cohort of parents 
that persistently, and without reasonable grounds, fail to pay their child 
support debt. These parents have the means to discharge that debt. They 
have the means to travel overseas. They also have the means to give 
security to obtain a departure authorisation certificate that would enable 
them to do so (section 72L). 

For this cohort of parents, the restriction on their freedom of movement 
occurs in exceptional circumstances and only in a limited way so as to 
protect the rights and freedoms of others. 

The extent of the limitation on the parent's right to freedom of movement 
is marginal. A parent affected by the measure is already subject to a 
departure prohibition order preventing them from leaving Australia for a 
foreign country (section 72D). That order could be revoked if the person 
made arrangements for the child support liability to be discharged (and 
the measure only affects those with the means to pay that liability) 

 
9  The minister's response to the committee's inquiries was received on 25 May 2023. This is an 

extract of the response. The response is available in full on the committee's website. 

https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2023/Report_5_of_2023
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports
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(paragraph 721(1)(a)). This would also assist an application for a departure 
authorisation certificate (subparagraph 72L(2)(a)(ii)). 

(b) Whether (or to what extent) preventing a parent from leaving the 
country will result in more timely payment of child support debt 

Preventing a parent from departing Australia is one way the 
Commonwealth encourages a parent to pay their child support debt when 
they persistently, and without reasonable grounds, fail to do so. 

For example, Part VA requires a parent to arrange for their child support 
liability to be discharged to avoid the making of orders prohibiting them 
from departing Australia (paragraph 72D(1)(b)). Part VA also provides an 
incentive for parents to arrange for their child support liability to be 
discharged so that their travel may be authorised by a departure 
authorisation certificate (subparagraph 72L(2)(a)(ii)). 

Without the measure, the parent can simply give security for their return 
to Australia, and depart for a foreign country (subsection 72K(3)) with the 
child support debt unpaid. 

(c) Why the legislation does not provide that a departure prohibition 
order is only to be used as a last resort if it is intended that the measure 
operates this way in practice 

Although not expressly stated, when read as a whole, Part VA and the 
measure is circumscribed. 

As noted by the Committee, in the second reading speech I observed 
departure prohibition orders prevent parents who do not pay child 
support on time from leaving Australia, in extreme cases after other 
avenues have failed. The Committee has raised its concern that, because 
this is not set out in the legislation, the measure is not circumscribed. 

While the legislation does not expressly state departure prohibition orders 
are a last resort, Part VA operates to do so when viewed as a whole. For 
example, before making departure prohibition orders, the Registrar must 
have regard to action taken to recover the debt (paragraph 72D(2)(b)). The 
Registrar must also be satisfied the parent has persistently and without 
reasonable grounds failed to pay their child support debt 
(paragraph 72D(1)(c)). 

The measure does not create broad unfettered discretion. It is an 
additional criterion to guide the Registrar's decision to issue a departure 
authorisation certificate. It would only affect a person already restricted 
from leaving Australia. 

The measure also provides sufficient flexibility to treat different cases 
differently. 

The Registrar's decision to make a departure prohibition order is 
discretionary (paragraph 72D(1)(c)). In doing so, the Registrar must have 
regard to the person's individual circumstances (subsection 72D(2)). Once 
a person is prohibited from departing Australia, the Registrar's decision to 
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then allow a person to depart Australia and issue a departure 
authorisation certificate is also discretionary (subsection 72L(2)). If the 
Registrar is not satisfied the person meets the criteria - including because 
of the measure proposed in this Bill, the Registrar may nevertheless issue a 
certificate on humanitarian grounds (paragraph 72L(3)(i)). In this way, the 
measure does not impose a blanket policy without regard to the merits of 
an individual case. 

Comments on minister's response 

International human rights legal advice 

Right to freedom of movement and equality and non-discrimination 

1.28 In relation to whether the measure addresses an issue of public or social 
concern that is pressing and substantial enough to warrant limiting the right, the 
minister stated that parents who persistently and without reasonable grounds fail to 
pay their child support debt present an issue of public concern that is pressing and 
substantial enough to warrant limiting that parent's right of freedom of movement. 
As to whether the circumstances contemplated would meet the threshold 
requirement of being 'exceptional circumstances' such as to warrant limiting the 
right to freedom of movement, the minister stated that there are a cohort of parents 
that persistently, and without reasonable grounds, fail to pay their child support 
debt. The minister stated that these parents have the means to discharge their debt, 
travel overseas, and give security to obtain a departure authorisation certificate. The 
minister noted that such a person is already subject to a departure prohibition order, 
which could be revoked if they arranged for the child support liability to be 
discharged.  

1.29 The European Court of Human Rights has stated that a restriction on the 
right to leave one’s country on grounds of unpaid debt can only be justified as long 
as it serves its aim of recovering a debt, and if action is not taken to recover the debt, 
then a continuing restriction may not be permissible.10 In this regard, it is not clear 
how long a departure prohibition order may remain in place, how long they tend to 
remain in place in practice, and whether other action is taken to recover the debt 
while an order remains in place. It is also unclear why, if a debt is deemed likely to be 
irrecoverable in the near future (as is provided for in the current legislation), the bill 
seeks to add an additional requirement that a debtor must also provide security, 
noting the jurisprudence that restrictions on the right to leave one's country are only 
justified where they serve the aim of recovering a debt. Without this information it is 
difficult to assess if the measure seeks to achieve a legitimate objective for the 
purposes of international human rights law.  

 
10  See, Napijalo v Croatia (13 November 2003) [79] and Democracy and Human Rights Resources 

Centre and Mustafayev v Azerbaijan (14 October 2021) [94]. See also, UN Human Rights 
Committee, General Comment No. 27, [13]. 
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1.30 Further information was also sought as to whether (or to what extent) 
preventing a parent from leaving the country will result in more timely payment of 
child support debt. The minister stated that preventing these parents from leaving 
Australia is one way in which the Commonwealth encourages the parent to pay their 
debt. The minister stated that without this measure, a parent can simply give 
security for their return to Australia and depart for a foreign country with the child 
support debt unpaid. This bill would instead require both that the person give a 
security for their return and have satisfied the Registrar that they will wholly or 
substantially discharge the outstanding child support or carer liability (or the debt is 
irrecoverable or they will likely no longer have such a debt). 

1.31 However, it is noted that it appears that currently the circumstances in which 
such security is accepted is limited in practice. The Department of Social Services 
Social Security Guide states that the Secretary will only accept: a security that is 
offered by the debtor rather than third parties on the debtor's behalf; or a sum 
which is generally not significantly less in value than the total debt owed.11 This 
suggests that where a person seeks to borrow, or is otherwise provided with, a sum 
of money to provide as security, or offers a sum significantly lower than their total 
debt, this money may not necessarily be accepted. For those with large debts, a high 
amount of security would currently need to be offered in order to be allowed to 
travel. 

1.32 There is also case law indicating that money appears to only be accepted as 
security for the purposes of providing a departure certificate in limited 
circumstances. This is relevant in assessing whether the proposed measure would be 
effective to achieve the stated objective of recovering debts, and the proportionality 
of further restricting the exemptions for travel. For example, in a 2022 case, a debtor 
owing over $200,000 (approximately $140,000 of which was a late payment penalty) 
had been subject to a departure prohibition order for 15 years, and offered to 
provide $30,000 he had borrowed so he could accompany his mother for medical 
treatment overseas.12 The Registrar declined to accept this money as security on the 
basis that it would be borrowed, and the tribunal affirmed the decision.13 In this 
case, the imposition of a departure prohibition order for 15 years had not resulted in 
payment of child support debt.14 In another case in 2020, an Australian citizen who 
owed a child support debt of approximately $20,000 returned to Australia briefly 

 
11  DSS Social Security Guide (Version 1.307, released 8 May 2023), part 6.7.2.100 Departure 

prohibition orders.  

12  See, Kado and Child Support Registry (Child support) [2022] AATA 4801 (17 May 2022).  

13  The tribunal also declined to permit departure on humanitarian grounds.  

14  This is despite the debtor living in Australia – it is also unclear why the debt had not been 
written off on the basis that it was irrecoverable (noting the debtor's sole income was a 
pension for full-time care of his mother). 

https://guides.dss.gov.au/social-security-guide/6/7/2/100
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after having lived overseas for 12 years.15 He was then barred from leaving the 
country at the airport due to a departure prohibition order that had been made in 
2008. By this point, his debt had accumulated to approximately $100,000 including 
late penalties. The debtor was not employed in Australia, and it is therefore unclear 
how, in such circumstances, preventing the debtor from leaving Australia would 
result in payment of the debt.16 This case law raises questions as to whether 
preventing a parent from leaving the country is necessarily effective to achieve the 
payment of such debts in the restricted instances in which a departure prohibition 
order has been made. It is also unclear why a security is not currently accepted when 
the debtor borrows the money to pay the security. In such instances it would appear 
that the debtor is unable to raise the money themselves, and therefore may also be 
unable to pay the debt. If, for example, family members raise money to enable the 
debtor to travel for family reasons (as the debtor is not financially able to raise such 
money), it is unclear how preventing them from travelling in such cases would 
encourage payment of the debt. 

1.33 The case law also raises the question of whether Australian citizens with 
family connections overseas are less likely to be able to secure a departure certificate 
in practice, and as such whether departure prohibition orders may have a 
disproportionate impact on the basis of ethnic origin.17 As such, the measure also 
appears likely to engage the right to equality and non-discrimination.18 This right 
provides that everyone is entitled to enjoy their rights without discrimination of any 
kind and that all people are equal before the law and entitled without discrimination 
to equal and non-discriminatory protection of the law.19 The right to equality 
encompasses both 'direct' discrimination (where measures have a discriminatory 
intent) and 'indirect' discrimination (where measures have a discriminatory effect on 

 
15  Shah and Child Support Registrar (Child support) [2020] AATA 2644 (31 July 2020).  

16  It is also unclear why the debt had not been written off in the intervening period. In this 
regard, the Department of Social Services Child Support Guide states that a debt may be 
irrecoverable at law where 'the debtor resides in a country that does not have reciprocal 
maintenance arrangements with Australia, and the payer does not derive any income or hold 
any assets in Australia'. See, Version 4.71 - Released 8 May 2023, at [5.7.1].  

17  In Kado and Child Support Registry (Child support) [2022] AATA 4801 the parent appeared to 
be from a Lebanese-Australian family. In Shah and Child Support Registrar (Child support) 
[2020] AATA 2644 the parent was an Australian citizen originally from India. In Baena and 
Child Support Registrar (Child support second review) [2019] AATA 767 (29 March 2019) the 
parent was from the Philippines.  

18  International Covenant on Civil and Political Rights, articles 2 and 26. 

19  International Covenant on Civil and Political Rights, articles 2 and 26. Article 2(2) of the 
International Covenant on Economic, Social and Cultural Rights also prohibits discrimination 
specifically in relation to the human rights contained in the International Covenant on 
Economic, Social and Cultural Rights. 

https://guides.dss.gov.au/child-support-guide/5/7/1


Page 24 Report 6 of 2023 

Social Services Legislation Amendment (Child Support Measures) Bill 2023 

the enjoyment of rights).20 Indirect discrimination occurs where 'a rule or measure 
that is neutral at face value or without intent to discriminate' exclusively or 
disproportionately affects people with a particular protected attribute.21 Differential 
treatment (including the differential effect of a measure that is neutral on its face) 
will not constitute unlawful discrimination if the differential treatment is based on 
reasonable and objective criteria such that it serves a legitimate objective, is 
rationally connected to that objective and is a proportionate means of achieving that 
objective.22 

1.34 With respect to proportionality, further information was sought as to why 
the legislation does not provide that a departure prohibition order is only to be used 
as a last resort if it is intended that the measure operates this way in practice. The 
minister stated that although not expressly stated, when read as a whole, Part VA is 
circumscribed. The minister noted that before making departure prohibition orders, 
the Registrar must have regard to action taken to recover the debt and be satisfied 
the parent has persistently and without reasonable grounds failed to pay their child 
support debt. However, it is not clear what other steps to recover the debt must be 
made prior to making a departure prohibition order, such that the making of an 
order would be a measure of last resort.  

Committee view 

1.35 The committee thanks the minister for this response. The committee notes 
the importance of seeking to ensure that parents pay their child support debt. 
However, the above analysis raises additional questions regarding whether the 
measure seeks to achieve a legitimate objective for the purposes of human rights 
law, whether it would be effective to achieve the stated objective and whether it is 
proportionate.  

1.36 The committee considers that further information is required in order to 
more fully assess the compatibility of this measure with the right to freedom of 
movement and equality and non-discrimination, and in particular seeks the 
minister's advice in relation to: 

 
20  UN Human Rights Committee, General Comment 18: Non-discrimination (1989). 

21  Althammer v Austria, UN Human Rights Committee Communication no. 998/01 (2003) [10.2]. 
The prohibited grounds of discrimination are race, colour, sex, language, religion, political or 
other opinion, national or social origin, property, birth or other status. Under 'other status' the 
following have been held to qualify as prohibited grounds: age, nationality, marital status, 
disability, place of residence within a country and sexual orientation. The prohibited grounds 
of discrimination are often described as 'personal attributes'. See Sarah Joseph and Melissa 
Castan, The International Covenant on Civil and Political Rights: Cases, Materials and 
Commentary, 3rd edition, Oxford University Press, Oxford, 2013, [23.39]. 

22  UN Human Rights Committee, General Comment 18: Non-Discrimination (1989) [13]; see also 
Althammer v Austria, UN Human Rights Committee Communication No. 998/01 (2003) [10.2].   
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(a) what other steps are taken to recover a debt while a departure 
prohibition order is in place; 

(b) if a debt is likely to be deemed, within a period that the Registrar 
considers appropriate, to be irrecoverable, why the debtor would also 
need to provide a security to be allowed to leave Australia; 

(c) noting that security is not currently accepted when the debtor borrows 
the money to pay the security, how is requiring the security to only be 
paid by the debtor effective to achieve the objective of encouraging 
payment of the debt (noting they would appear not to have the money 
available to raise a security); 

(d) what other steps must be taken to recover a child support debt prior to 
making a departure prohibition order; 

(e) what is the average length of time that a departure prohibition order 
remains in place; 

(f) noting the importance of recovering child support debts in order to 
provide maintenance for dependent children, where repayments are 
made towards a debt whether those repayments are directed first 
towards the outstanding maintenance amount or towards late 
penalties, and if the order remains in place if the debt mainly consists 
of late payment fees;  

(g) whether the average debt amount indicated in the explanatory 
materials include late penalties, and if so, what is the average debt 
excluding such penalties;  

(h) what threshold is applicable in determining when a child support debt 
is irrecoverable, and the circumstances in which a child support debt 
has been determined to be irrecoverable where a departure prohibition 
order is in place; and 

(i) whether the denial to issue a departure authorisation certificate has a 
disproportionate impact on persons on the basis of nationality who 
may have a greater need to travel to or from Australia for family 
reasons.   
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Legislative instruments 

Migration (Specification of evidentiary requirements—
family violence) Instrument (LIN 23026) 2023 
[F2023L00382]1 

Purpose This legislative instrument repeals the Migration Regulations 
1994 - Specification of Evidentiary Requirements - IMMI 12/116 
and specifies the type and number of items of evidence for the 
purposes of paragraph 1.24(b) of the Migration 
Regulations 1994 

Portfolio Home Affairs 

Authorising legislation Migration Regulations 1994 

Last day to disallow Exempt from disallowance 

Rights Equality and non-discrimination 

Evidence of family violence 
1.37 This legislative instrument specifies the items of acceptable evidence for a 
non-judicially determined claim of family violence for the purposes of the Migration 
Regulations 1994 (Migration Regulations). If a person on a visa who was in a 
relationship with their sponsor can make out a claim of family violence they may be 
eligible for a permanent visa.2 If they are unable to make out such a claim the 
consequences may be that they would be required to leave Australia. 

1.38 Regulation 1.23 and 1.24 of the Migration Regulations require an alleged 
victim of family violence, which has not been judicially determined, (or a person 
acting on their behalf), who is applying for a visa, to provide a statutory declaration 
in relation to the alleged violence, as well as evidence specified by the minister as set 
out in a legislative instrument. This legislative instrument specifies the evidence that 
must be provided, namely that an applicant must provide a minimum of two items of 
official evidence of family violence. The categories of acceptable evidence types 
include reports from medical practitioners, police officers, child welfare officers, 
family violence support service providers, social workers, psychologists, and 

 
1  This entry can be cited as: Parliamentary Joint Committee on Human Rights, Migration 

(Specification of evidentiary requirements—family violence) Instrument (LIN 23026) 2023 
[F2023L00382], Report 6 of 2023; [2023] AUPJCHR 53. 

2  See the Department of Home Affairs webpage on Domestic and family violence and your visa. 

https://www.legislation.gov.au/Details/F2023L00382
https://immi.homeaffairs.gov.au/visas/domestic-family-violence-and-your-visa/family-violence-provisions
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education professionals.3 Two items of evidence must be provided, each of which 
must be a different type of evidence. For example, a person could not provide two 
separate hospital reports from a medical practitioner as evidence of family violence. 
They would also have to provide a second piece of different evidence, for example a 
police report. Further, all items of evidence must be in writing in English on a 
professional letterhead, and include the contact details of the relevant professional.4  

Preliminary international human rights legal advice 

Right to equality and non-discrimination 

1.39 Restricting the types of evidence which will be accepted to official sources of 
information, within the context of applications for a visa, engages and may limit the 
right to equality and non-discrimination, noting that applicants from non-English 
speaking backgrounds or certain cultural backgrounds may face more difficulties in 
obtaining such evidence. 

1.40 The right to equality and non-discrimination provides that everyone is 
entitled to enjoy their rights without discrimination of any kind and that all people 
are equal before the law and entitled without discrimination to equal and 
non-discriminatory protection of the law.5 The right to equality encompasses both 
'direct' discrimination (where measures have a discriminatory intent) and 'indirect' 
discrimination (where measures have a discriminatory effect on the enjoyment of 
rights).6 Indirect discrimination occurs where 'a rule or measure that is neutral at face 
value or without intent to discriminate' exclusively or disproportionately affects 
people with a particular protected attribute.7  

1.41 Differential treatment (including the differential effect of a measure that is 
neutral on its face) will not constitute unlawful discrimination if the differential 
treatment is based on reasonable and objective criteria such that it serves a 

 
3  Schedule 1, item 1, table of types of evidence.  

4  Subsection 4(3).  

5  International Covenant on Civil and Political Rights, articles 2 and 26. Article 2(2) of the 
International Covenant on Economic, Social and Cultural Rights also prohibits discrimination 
specifically in relation to the human rights contained in the International Covenant on 
Economic, Social and Cultural Rights. 

6  UN Human Rights Committee, General Comment 18: Non-discrimination (1989). 

7  Althammer v Austria, UN Human Rights Committee Communication no. 998/01 (2003) [10.2]. 
The prohibited grounds of discrimination are race, colour, sex, language, religion, political or 
other opinion, national or social origin, property, birth or other status. Under 'other status' the 
following have been held to qualify as prohibited grounds: age, nationality, marital status, 
disability, place of residence within a country and sexual orientation. The prohibited grounds 
of discrimination are often described as 'personal attributes'. See Sarah Joseph and Melissa 
Castan, The International Covenant on Civil and Political Rights: Cases, Materials and 
Commentary, 3rd edition, Oxford University Press, Oxford, 2013, [23.39]. 
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legitimate objective, is rationally connected to that objective and is a proportionate 
means of achieving that objective.8 

1.42 As this legislative instrument is exempt from disallowance, no statement of 
compatibility is required to be provided, and so no assessment of the measure's 
compatibility with the right to equality and non-discrimination is available. 

1.43 Family violence has a disproportionate impact on women generally, and so 
women may more generally seek to rely on these visa protection provisions.9 
Further, women from culturally and linguistically diverse backgrounds are 
particularly vulnerable to family violence.10 By virtue of their background, women 
within this cohort may face additional challenges in seeking to produce evidence 
from official sources. These barriers may include language barriers, social isolation, 
social and community pressure not to report violence, financial barriers to accessing 
services, and a lack of trust in official services. As such, it may be more difficult for 
people from culturally diverse backgrounds to produce reports from officials, such as 
the police, to support their claim of family violence, if the family violence was not 
officially reported.   

1.44 It is unclear why applicants are required to provide two pieces of evidence 
from two separate categories of evidence (for example, a letter from a social worker 
and a letter from an education professional), rather than having the ability to provide 
two pieces of similar evidence (for example, two reports from medical professionals, 
for example, two separate hospital admissions). It is also unclear why there is no 
discretion to permit the consideration of 'non-official' sources of information (for 
example, statutory declarations from a neighbour or friend). In this regard it is also 
unclear why the measure does not provide the decision-maker with the discretion to 
consider a range of evidence provided to them about alleged family violence and 
make a case-by-case determination. As it stands, if a victim of family violence has 
compelling information from friends, family, neighbours and multiple reports from 
hospitals following admission after a violent attack, it would appear this evidence 
would not satisfy the requirements specified in this legislative instrument (as it only 
has one type of prescribed evidence). 

Committee view 
1.45 The committee notes that restricting the types of evidence which will be 
accepted as evidence of family violence to official sources of information, within the 
context of applications for a visa, engages and may limit the right to equality and 

 
8  UN Human Rights Committee, General Comment 18: Non-Discrimination (1989) [13]; see also 

Althammer v Austria, UN Human Rights Committee Communication No. 998/01 (2003) [10.2].   

9  See, Australian Bureau of Statistics, Personal Safety, Australia (2016). 

10  See, for example, AMES Australia and Department of Social Services (Cth), Violence against 
women in CALD communities: Understandings and actions to prevent violence against women 
in CALD communities (2016). 

https://www.abs.gov.au/statistics/people/crime-and-justice/personal-safety-australia/latest-release
https://www.ames.net.au/-/media/files/research/20832-ames-actions-report-web.pdf?la=en&hash=E5C5F5F1DD99E906D7A7EAEB6E3F3C7917099C6E
https://www.ames.net.au/-/media/files/research/20832-ames-actions-report-web.pdf?la=en&hash=E5C5F5F1DD99E906D7A7EAEB6E3F3C7917099C6E
https://www.ames.net.au/-/media/files/research/20832-ames-actions-report-web.pdf?la=en&hash=E5C5F5F1DD99E906D7A7EAEB6E3F3C7917099C6E
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non-discrimination, noting that applicants from non-English speaking backgrounds or 
certain cultural backgrounds may face more difficulties in obtaining such evidence. 

1.46 The committee considers further information is required to assess the 
compatibility of this measure with this right, and as such seeks the minister's advice 
in relation to: 

(a) why applicants are required to provide a minimum of two pieces of 
evidence from two separate categories; 

(b) why there is no discretion to permit the consideration of 'non-official' 
sources of information (for example, statutory declarations from a 
neighbour or friend); 

(c) why the measure does not provide the decision-maker with the 
discretion to consider a range of evidence provided to them about 
alleged family violence and make a case-by-case determination; and  

(d) whether people from non-English speaking backgrounds are more 
frequently unable to provide evidence of non-judicially determined 
family violence in practice.  
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Public Service Regulations 2023 [F2023L00368]1 

Purpose These regulations provide for, among other things, the 
employer powers of Agency Heads; the review of Australian 
Public Service (APS) promotion and engagement decisions, and 
APS actions; the functions of the APS Commissioner and the 
Merit Protection Commissioner; entitlements on administrative 
arrangements and reorganisations; attachment of salaries to 
satisfy judgment debts and the authorisation of the use and 
disclosure of personal information 

Portfolio Prime Minister and Cabinet 

Authorising legislation Public Service Act 1999 

Last day to disallow 15 sitting days after tabling (tabled in the House of Representatives 
on 30 March 2023 and in the Senate on 9 May 2023. Notice of 
motion to disallow must be given by 20 June 2023 in the House 
and by 7 August 2023 in the Senate)2 

Rights Privacy; work; equality and non-discrimination; people with 
disability 

Direction to attend medical examination 
1.47 Section 11 of the regulations allows an Agency Head3 to direct an Australian 
Public Service (APS) employee to undergo a medical examination by a medical 
practitioner nominated by the Agency to assess the employee's fitness for duty and 
give the Agency Head a report of the examination within a specified period.4  Such a 
direction may be made in circumstances where an Agency Head believes that the 
employee's state of health may be affecting their work performance; has caused, or 
may cause, an extended absence from work;5 may be a danger to the employee; has 

 
1  This entry can be cited as: Parliamentary Joint Committee on Human Rights, Public Service 

Regulations, Report 6 of 2023; [2023] AUPJCHR 54. 

2  In the event of any change to the Senate or House's sitting days, the last day for the notice 
would change accordingly. 

3  An Agency Head is defined as the Secretary of a Department, the Head of an Executive Agency 
of the Head of a Statutory Agency. See section 7 of the Public Service Act 1999. 

4  Subsection 11(2). 

5  The Note in section 11 provides the following examples of extended absences from work: an 
absence from work of at least four continuous weeks; and a combined total of absences from 
work, within a 13-week period, whether based on a single or separate illness or injury, of at 
least 4 weeks. 

https://www.legislation.gov.au/Details/F2023L00368
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caused, or may cause, the employee to be a danger to other employees or members 
of the public; or may be affecting the employee's standard of conduct.6 An Agency 
Head may also direct an employee to attend a medical examination if the employee 
is to be assigned new duties and the employee's state of health may affect their 
ability to undertake the duties; or if the employee is to travel overseas as part of 
their employment.7 

Preliminary international human rights legal advice 

Rights to privacy, work and equality and non-discrimination and rights of people 
with disability 

1.48 By directing an employee to undergo a medical examination and provide the 
results of that examination to their employer, the measure engages and limits the 
right to privacy. The right to privacy includes respect for informational privacy, 
including the right to respect for private and confidential information, particularly 
the storing, use and sharing of such information, as well as the right to personal 
autonomy and physical and psychological integrity.8 

1.49 Further, to the extent that the measure has a disproportionate impact on 
people with disability, for example where a person's impairment may affect their 
work performance, it may engage and limit the rights of people with disability and 
the right to equality and non-discrimination. The right to equality and non-
discrimination provides that everyone is entitled to enjoy their rights without 
discrimination of any kind and that all people are equal before the law and entitled 
without discrimination to equal and non-discriminatory protection of the law.9 This 
right encompasses both 'direct' discrimination (where measures have a 
discriminatory intent) and 'indirect' discrimination (where measures have a 
discriminatory effect on the enjoyment of rights).10 Indirect discrimination occurs 
where 'a rule or measure that is neutral at face value or without intent to 

 
6  Paragraph 11(1)(a). 

7  Paragraph 11(1)(b)–(c). 

8  International Covenant on Civil and Political Rights, article 17. 

9  International Covenant on Civil and Political Rights, articles 2 and 26. Article 2(2) of the 
International Covenant on Economic, Social and Cultural Rights also prohibits discrimination 
specifically in relation to the human rights contained in the International Covenant on 
Economic, Social and Cultural Rights. The Convention on the Rights of Persons with Disabilities 
also protects the right to equality and prohibits all discrimination on the basis of disability, see 
in particular article 5. 

10  UN Human Rights Committee, General Comment 18: Non-discrimination (1989). 
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discriminate' exclusively or disproportionately affects people with a particular 
protected attribute.11  

1.50 The Convention on the Rights of Persons with Disabilities further describes 
the content of the right to equality and non-discrimination with respect to people 
with disability, including the various measures that state parties are required to take 
to guarantee the right to equality before and under the law for people with 
disabilities. This includes an obligation to take all appropriate steps to ensure that 
reasonable accommodation is provided.12 Differential treatment (including the 
differential effect of a measure that is neutral on its face) will not constitute unlawful 
discrimination if the differential treatment is based on reasonable and objective 
criteria such that it serves a legitimate objective, is rationally connected to that 
objective and is a proportionate means of achieving that objective.13 

1.51 Further, depending on the outcome of the medical examination and any 
consequential action taken by the employer, for example, if the report was used as a 
basis for termination or any other adverse employment action, the measure may also 
engage and limit the right to work. The right to work includes a right to freely accept 
or choose work and not to be unfairly deprived of work, and must be made available 
in a non-discriminatory way.14 The Convention on the Rights of Persons with 
Disabilities elaborates on the content of this right with respect to people with 
disability. In particular, article 27 recognises the right of persons with disabilities to 
work on an equal basis with others and prohibits discrimination on the basis of 
disability with regard to all employment matters.15 The UN Committee on the Rights 

 
11  Althammer v Austria, UN Human Rights Committee Communication no. 998/01 (2003) [10.2]. 

The prohibited grounds of discrimination are race, colour, sex, language, religion, political or 
other opinion, national or social origin, property, birth or other status. Under 'other status' the 
following have been held to qualify as prohibited grounds: age, nationality, marital status, 
disability, place of residence within a country and sexual orientation. The prohibited grounds 
of discrimination are often described as 'personal attributes'. See Sarah Joseph and Melissa 
Castan, The International Covenant on Civil and Political Rights: Cases, Materials and 
Commentary, 3rd edition, Oxford University Press, Oxford, 2013, [23.39]. 

12  Convention on the Rights of Persons with Disabilities, articles 4 and 5. See also UN Committee 
on Economic, Social and Cultural Rights, General Comment No. 5: Persons with disabilities 
(1994). 

13  UN Human Rights Committee, General Comment 18: Non-Discrimination (1989) [13]; see also 
Althammer v Austria, UN Human Rights Committee Communication No. 998/01 (2003) [10.2].   

14  International Covenant on Economic, Social and Cultural Rights, articles 6–7. See also, UN 
Committee on Economic, Social and Cultural Rights, General Comment No. 18: the right to 
work (article 6) (2005) [4] and General Comment No. 5: People with Disabilities (1994) [20] – 
[27]. 

15  Convention on the Rights of Persons with Disabilities, article 27. See UN Committee on the 
Rights of Persons with Disabilities, General comment No. 8 (2022) on the right of persons with 
disabilities to work and employment (2022). 
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of Persons with Disabilities has emphasised that 'impairments must not be taken as 
legitimate grounds for the denial or restriction of human rights', including the right 
to work.16  

1.52 The statement of compatibility states that the measure may limit article 27 
of the Convention on the Rights of Persons with Disabilities where an Agency Head is 
concerned about how the state of health of a person with disability is affecting their 
performance, such as where the employee has a mental health condition.17 The 
statement of compatibility does not recognise that the measure may also engage the 
rights to privacy, work and equality and non-discrimination, and so does not provide 
an assessment as to the permissibility of these potential limitations. 

1.53 The above rights may be subject to permissible limitations where the 
limitation pursues a legitimate objective, is rationally connected to that objective and 
is a proportionate means of achieving that objective.18 

1.54 The statement of compatibility states that the purpose of the measure is to 
provide the Agency Head with information in relation to an employee's state of 
health.19 This appears to be more of a description of what the measure does rather 
than articulating the pressing or substantial concern the measure addresses as 
required to constitute a legitimate objective for the purposes of international human 
rights law. Further information is therefore required as to whether there is a pressing 
and substantial concern which gives rise to the need for the specific measure and 
how the measure is likely to be effective in achieving the objective being sought. 

1.55 A key aspect of whether a limitation on a right can be justified is whether the 
limitation is proportionate to the objective being sought. In this respect, it is 
necessary to consider a number of factors, including whether a proposed limitation is 
sufficiently circumscribed; whether it is accompanied by sufficient safeguards, 
including the availability of review; and whether any less rights restrictive 
alternatives could achieve the same stated objective. 

1.56 The circumstances in which an Agency Head may direct an employee to 
undergo a medical examination are drafted in quite broad terms, such as where an 
employee's state of health may affect their work performance or standard of 
conduct. It is not clear how work performance is measured and the extent to which 

 
16  UN Committee on the Rights of Persons with Disabilities, General comment No. 8 (2022) on 

the right of persons with disabilities to work and employment (2022) [8]. 

17  Statement of compatibility, p. 3. 

18  It is noted that while the Convention on the Rights of Persons with Disabilities contains no 
general limitation provision, the general limitation test under international human rights law 
is applicable, noting that many rights in the Convention on the Rights of Persons with 
Disabilities are drawn from the International Covenant on Economic, Social and Cultural Rights 
and International Covenant on Civil and Political Rights. 

19  Statement of compatibility, p. 3. 
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an employee's performance must be affected in order to trigger the exercise of this 
power. The lack of clarity as to the scope of the power and the manner of its exercise 
raises questions as to whether the measure is sufficiently circumscribed. 

1.57 As to the existence of safeguards, the statement of compatibility states that 
a direction made pursuant to section 11 is a reviewable APS action.20 As such, an 
affected employee may apply to the relevant Agency Head for internal review and to 
the independent Merit Protection Commissioner.21 The availability of merits review 
serves as an important safeguard. 

1.58 Jurisprudence of the International Labour Organization (ILO) Administrative 
Tribunal has also emphasised the importance of safeguards accompanying a measure 
that requires an employee to undergo a medical examination. While the ILO 
Constitution and conventions are not specified in the list of treaties against which the 
Parliamentary Joint Committee on Human Rights assesses the human rights 
compatibility of legislation,22 these ILO standards and jurisprudence are relevant to 
the committee's mandate, being the practice of the international organisation with 
recognised and long-established expertise in the interpretation and implementation 
of the right to work and associated rights which fall within the Committee's mandate. 
In the case of G v EPO, the ILO Administrative Tribunal stated that a measure 
'requiring an employee to undergo a medical examination…should be hedged with 
safeguards', including providing the employee with precise information regarding the 
real reasons underpinning the decision taken by the employer, such that the 
employee may challenge the grounds for the decision in full knowledge of the facts.23 
In these regulations, the measure provides that the Agency Head may make the 
direction by written notice, which is to include the period within which the employee 
must undergo an examination, and details of the medical practitioner nominated by 
the Agency Head.24 However, it is not clear whether the notice is required to set out 
the reasons underpinning the decision to direct an employee to attend a medical 
examination in sufficient detail such that the employee may challenge the decision 
and effectively seek review. 

1.59 As to whether there is a less rights restrictive approach available, it may be 
less of an intrusion on an employee's private life if they were able to be examined by 
a medical practitioner of their choice or, at a minimum, provide a shadow report to 
the employer. For example, if the employee disagrees with a report prepared by a 
medical practitioner nominated by the Agency Head, they may wish to submit a 

 
20  Statement of compatibility, p. 3. APS actions that are non-reviewable are set out in section 37. 

21  See Public Service Regulations, Part 4. 

22  Under the Human Rights (Parliamentary Scrutiny) Act 2011. 

23  G v EPO, ILO Administrative Tribunal, Judgment No, 3617 (2016) [7]–[9]. 

24  Subsection 11(2). 
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shadow report prepared by an alternative medical practitioner of their choice in 
order to provide the employer with a contrary medical opinion. This may be 
particularly relevant if they have complex medical conditions and a long-standing 
medical practitioner who understands the various complexities of their condition.25 

1.60 A further consideration is the extent of any interference with human rights. 
The greater the interference, the less likely the measure is to be considered 
proportionate. The potential consequences that may result from the medical 
examination are relevant in assessing the potential interference with rights. For 
example, if an employee were to be terminated because of the results of the medical 
examination, it may constitute a significant interference with their right not to be 
unfairly deprived of work and not to be discriminated against on the basis of 
disability. The statement of compatibility states that any direction made by an 
Agency Head as a result of a medical examination must be lawful and reasonable, 
which would preclude an Agency Head sanctioning an employee because of their 
disability.26 However, under the Public Service Act 1999, non-performance or 
unsatisfactory performance of duties and inability to perform duties because of 
physical or mental incapacity are both lawful grounds for termination of an ongoing 
APS employee.27 It appears that the results of a medical examination may inform a 
decision as to whether an employee is satisfactorily performing their duties and 
information contained in the medical report may be used as evidence in support of 
one or more termination grounds. If this were the case, there would be a greater 
potential interference with rights. 

Committee view 
1.61 The committee notes that directing an APS employee to undergo a medical 
examination and provide an Agency Head with the results of that examination 
engages and limits the rights to privacy, work, equality and non-discrimination and 
the rights of persons with disability. The committee considers further information is 
required to assess the compatibility of this measure with these rights, and as such 
seeks the minister's advice in relation to: 

 
25  For example, in family law proceedings it is common for shadow or adversarial reports to be 

produced by single experts following the permission of the court. This occurs in circumstances 
where there is contrary opinion presented by an appointed expert, and the points of 
contention relate to addressing substantial issues in the matter. These reports are commonly 
used where insight into the mental health of parties is a prominent issue for determination. 
See Federal Circuit and Family Court of Australia (Family Law) Rules 2021, rule 7.08. 

26  Statement of compatibility, p. 3. 

27  Public Service Act 1999, paragraphs 29(3)(c)–(d). The grounds for termination of the 
employment of a non-ongoing APS employee may be broader than the grounds specified in 
subsection 29(3), see subsection 29(5).  
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(a) why is it necessary to provide the Agency Head with information in 
relation to an employee's state of health and what is the pressing or 
substantial concern this seeks to address; 

(b) how is the measure effective to achieve the objective being sought; 

(c) what considerations would an Agency Head take into account in 
forming a belief that an employee's health may be affecting their work 
performance or standard of conduct, for example, how would an 
Agency Head measure whether an employee's work performance is 
'affected'; 

(d) whether the written notice directing an employee to undergo a medical 
examination sets out the reasons underpinning the decision to issue 
such a direction in sufficient detail such that the employee may 
challenge the decision and effectively seek review, and why this 
requirement is not provided for in the regulations; 

(e) why it is necessary for the medical examination to be undertaken by a 
medical practitioner nominated by the Agency Head and is it possible 
for an employee to choose an alternative practitioner of their choice; 

(f) whether it is possible for an employee to submit to an Agency Head a 
shadow report from a medical practitioner of their choice; and 

(g) how will the information contained in the medical report be used by 
the Agency Head and what are the potential consequences of the 
medical examination and report, for example, is termination a 
possibility. 

 

Use and disclosure of personal information 
1.62 Section 103 authorises an Agency Head, the Australian Public Service (APS) 
Commissioner and the Merit Protection Commissioner to use and disclose  personal 
information that is in their possession or under their control in certain 
circumstances.28 In particular, an Agency Head may use personal information where 
the use is necessary for, or relevant to, the exercise of the employer powers of the 
Agency Head.29 An Agency Head may also disclose personal information where the 
disclosure is necessary for, or relevant to, the exercise of certain powers or 
functions.30 The APS Commissioner may use personal information where the 

 
28  Subsection 103(2)–(3) relate to use and disclosure by an Agency Head; subsections 103(4)–(5) 

relate to use and disclosure by the APS Commissioner; and subsection 103(6) relates to 
disclosure by the Merit Protection Commissioner. 

29  Subsection 103(2). 

30  Subsection 103(3). 



Report 6 of 2023 Page 37 

Public Service Regulations 2023  

information was obtained as part of the Commissioner's review or inquiry functions 
and the use is necessary for, or relevant to, an inquiry relating to the Code of 
Conduct.31 The APS Commissioner and the Merit Protection Commissioner may 
disclose personal information where the information was obtained as part of a 
review or inquiry and the disclosure is necessary for, or relevant to, an Agency Head's 
consideration of alleged misconduct by an APS employee.32    

Preliminary international human rights legal advice 

Right to privacy 

1.63 By authorising the use and disclosure of personal information, the measure 
engages and limits the right to privacy. This is acknowledged in the statement of 
compatibility.33 The right to privacy includes the right to respect for private and 
confidential information, particularly the storing, use and sharing of such 
information, and the right to control the dissemination of information about one's 
private life.34  

1.64 The right to privacy may be subject to permissible limitations which are 
provided by law and are not arbitrary. In order for limitations not to be arbitrary, the 
measure must pursue a legitimate objective and be rationally connected to (that is, 
effective to achieve) and proportionate to achieving that objective. 

1.65 The explanatory statement states that the purpose of the measure is to 
authorise the use and disclosure of personal information in specific circumstances 
and specify those circumstances for the purposes of the Privacy Act 1988 and the 
common law.35 This appears to be more of a description of what the measure does 
rather than articulating the pressing or substantial concern the measure addresses, 
as required to constitute a legitimate objective for the purposes of international 
human rights law. The statement of compatibility does not provide any additional 
information as to the objective being sought. Further information is therefore 
required as to whether there is a pressing and substantial concern which gives rise to 
the need for the specific measure and how the measure is likely to be effective in 
achieving the objective being sought. 

1.66 In order to be proportionate, a limitation on the right to privacy should only 
be as extensive as is strictly necessary to achieve its legitimate objective and must be 
accompanied by appropriate safeguards. The UN Human Rights Committee has 
stated that legislation must specify in detail the precise circumstances in which 

 
31  Subsection 103(4). 

32  Subsections 103(5)–(6). 

33  Statement of compatibility, p. 4. 

34  International Covenant on Civil and Political Rights, article 17. 

35  Explanatory statement, p. 31. 
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interferences with privacy may be permitted.36 The statement of compatibility states 
that personal information is not authorised to be disclosed to the public and may 
only be collected for a specific purpose and disclosed where this is necessary or 
relevant to the exercise of the Agency Head's or Commissioners' powers.37 The 
purposes for which personal information may be used and disclosed are drafted in 
reasonably specific terms. However, the measure does not specify to whom 
information may be disclosed. This raises questions as to whether the measure is 
sufficiently circumscribed. Without this information, it is difficult to assess whether 
the potential limit on the right to privacy is only as extensive as is strictly necessary. If 
personal information may be disclosed to a broad range of agencies and individuals, 
including those not in the public service, the potential interference with the right to 
privacy is less likely to be proportionate. The statement of compatibility does not 
identify any other safeguards accompanying the measure.  

Committee view 
1.67 The committee notes that authorising the use and disclosure of personal 
information in certain circumstances engages and limits the right to privacy. The 
committee considers that further information is required to assess the compatibility 
of this measure with this right, and as such seeks the minister's advice in relation to: 

(a) why is it necessary to authorise the use and disclosure of personal 
information and what is the pressing or substantial concern this seeks 
to address; 

(b) to whom may an Agency Head, the APS Commissioner and the Merit 
Protection Commissioner disclose personal information, and why do 
the regulations not limit to whom information may be disclosed; and 

(c) what other safeguards, if any, accompany the measure. 

 

 

 

 
36  NK v Netherlands, UN Human Rights Committee Communication No.2326/2013 (2018) [9.5]. 
37  Statement of compatibility, p. 4. 
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Telecommunications (Interception and Access) 
(Enforcement Agency—NSW Department of Communities 
and Justice) Declaration 2023 [F2023L00395]1 

Purpose This legislative instrument declares the NSW Department of 
Communities and Justice to be an enforcement agency, and 
each staff member of Corrective Services NSW to be an officer, 
for the purpose of accessing telecommunications data 

Portfolio Home Affairs 

Last day to disallow 15 sitting days after tabling (tabled in the House of 
Representatives and the Senate on 9 May 2023). Notice of motion 
to disallow must be given in the House by 21 June 2023 and in the 
Senate by 7 August 20232 

Authorising legislation Telecommunications (Interception and Access) Act 1979 

Rights Privacy 

Access to telecommunications data by corrective services authorities 
1.68 The Telecommunications (Interception and Access) Act 1979 (TIA Act) 
provides a legal framework for certain agencies to access telecommunications data 
for law enforcement and national security purposes. Telecommunications data is 
information about a communication – such as the phone number and length of call 
or email address from which a message was sent and the time it was sent – but does 
not include the content of the communication.3 The TIA Act provides that an 
authorised officer in an enforcement agency can authorise the disclosure of such 
data if it is for the purposes of enforcing the criminal law or a law imposing a 
pecuniary penalty, or for the protection of public revenue.4 An enforcement agency 

 
1  This entry can be cited as: Parliamentary Joint Committee on Human Rights, 

Telecommunications (Interception and Access) (Enforcement Agency – NSW Department of 
Communities and Justice) Declaration 2023 [2023L00395], Report 6 of 2023; [2023] AUPJCHR 
55. 

2  In the event of any change to the Senate or House's sitting days, the last day for the notice 
would change accordingly. 

3  Telecommunications (Interception and Access) Act 1979, section 172. 

4  Telecommunications (Interception and Access) Act 1979, Part 4.1, Division 4. 

https://www.legislation.gov.au/Details/F2023L00395
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is defined as a criminal law enforcement agency5 or an authority or body that the 
minister declares, by legislative instrument, to be an enforcement body.6 A 
corrective services authority can be declared to be an enforcement body under this 
power. Such a declaration ceases to be in force 40 sitting days after it is made.7  

1.69 This legislative instrument (the declaration) declares the New South Wales 
(NSW) Department of Communities and Justice (being that part known as Corrective 
Services NSW) to be an enforcement agency under the TIA Act. It also declares that 
each staff member of Corrective Services NSW is an officer for the purposes of the 
TIA Act – such that they can authorise the disclosure of telecommunications data.8 
The declaration is subject to the condition that officers cannot apply for a journalist 
information warrant, and it only applies to Corrective Services NSW.9 

Preliminary international human rights legal advice 

Right to privacy 

1.70 The power to declare a corrective services authority as an enforcement 
body, which means it may access telecommunications data, engages and limits the 
right to privacy. The right to privacy includes respect for informational privacy, 
including the right to respect for private and confidential information, particularly 
the storing, use and sharing of such information.10 It also includes the right to control 
the dissemination of information about one's private life. Communications data can 
reveal quite personal information about an individual, even without the content of 
the data being made available, by revealing who a person is in contact with, how 
often and where.11 It is noted that a corrective services authority would be able to 
access information not only in relation to prisoners, but also anyone in contact with 
them. The right to privacy may be subject to permissible limitations where the 
limitation pursues a legitimate objective, is rationally connected to that objective and 
is a proportionate means of achieving that objective. 

 
5  Telecommunications (Interception and Access) Act 1979, section 110A, which includes all state 

and territory police agencies, the Department of Home Affairs (for limited purposes), the 
Australian Competition and Consumer Commission, the Australian Securities and Investments 
Commission, the Australian Criminal Intelligence Commission, and various integrity and 
corruption Commissions. 

6  Telecommunications (Interception and Access) Act 1979, subsection 176A(1). 

7  Telecommunications (Interception and Access) Act 1979, paragraph 176A(10(b). 

8  Section 3. 

9  Section 4. 

10  International Covenant on Civil and Political Rights, article 17. 

11  See Digital Rights Ireland Ltd (C-293/12) and Kärntner Landesregierung ors (C-594/12), v 
Minister for Communications, Marine and Natural Resources and ors, Court of Justice of the 
European Union (Grand Chamber), Case Nos. C-293/12 and C-594/12 (2014) [27] 

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:62012CJ0293&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:62012CJ0293&from=EN
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1.71 The statement of compatibility acknowledges that the measure limits the 
right to privacy, but states that the measure seeks to achieve the legitimate objective 
of protecting national security, public order and the rights and freedoms of others.12 
In particular, it states that there is a threat posed by illicit mobile phones in 
correctional facilities, which are used to 'organise escape attempts, threaten the 
safety of victims and witnesses, organise trafficking of contraband, as well as 
facilitate behaviour contrary to national security interests'. It states that 
telecommunications data is vital in establishing the ownership or location of mobile 
phones used to commit offences within correctional facilities.13  

1.72 The objective of addressing the threat posed by illicit mobile phones in 
prison is, in general, likely to constitute a legitimate objective. However, under 
international human rights law a legitimate objective must be one that is necessary 
and addresses an issue of public or social concern that is pressing and substantial 
enough to warrant limiting the right. It is noted that the Comprehensive Review of 
the Legal Framework of the National Intelligence Community recommended that 
corrective services authorities should be granted the power to access 
telecommunications data, if the relevant state or territory government considers it to 
be necessary.14 However, this review also stated that several police authorities 
questioned the need to enable corrective services authorities to access 
telecommunications data in their own right, as such data can already be sought from 
police authorities. The review stated that 'evidence from several states indicates that 
well-managed, cooperative and joint investigative arrangements between police 
forces, integrity bodies and corrections agencies can work well to investigate criminal 
activity in prisons'.15 The statement of compatibility does not fully address why it is 
insufficient to rely on the police to access telecommunications data to investigate 
alleged offences within correctional facilities. As such, this raises questions as to 
whether the declaration addresses a pressing and substantial concern. It is also 
noted that Corrective Services NSW has been declared to be an enforcement agency 
for the purposes of the TIA since 18 February 2022,16 but no information has been 
provided as to how many times since then telecommunications data has been 
accessed. 

 
12  Statement of compatibility, p. 9. 

13  Statement of compatibility, p. 9. 

14  Comprehensive Review of the Legal Framework of the National Intelligence Community by 
Mr Dennis Richardson AC, Volume 2: Authorisations, Immunities and Electronic Surveillance, 
December 2019, recommendation 78. 

15  Comprehensive Review of the Legal Framework of the National Intelligence Community by 
Mr Dennis Richardson AC, Volume 2: Authorisations, Immunities and Electronic Surveillance, 
December 2019, p. 278. 

16  Telecommunications (Interception and Access) (Enforcement Agency—NSW Department of 
Communities and Justice) Declaration 2022 [F2022L00154]. 

https://www.ag.gov.au/system/files/2020-12/volume-2-authorisations-immunities-and-electronic-surveillance.PDF
https://www.ag.gov.au/system/files/2020-12/volume-2-authorisations-immunities-and-electronic-surveillance.PDF
https://www.legislation.gov.au/Details/F2022L00154
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1.73 Further, a key aspect of whether a limitation on a right can be justified is 
whether the limitation is proportionate to the objective being sought. In this respect, 
it is necessary to consider a number of factors, including whether a proposed 
limitation is sufficiently circumscribed; whether it is accompanied by sufficient 
safeguards; and whether any less rights restrictive alternatives could achieve the 
same stated objective. 

1.74 The statement of compatibility states that the NSW Department of 
Communities and Justice (NSW department) is subject to NSW privacy laws, and the 
strict requirements in the TIA for the collection, use and disclosure of information. It 
notes that existing safeguards apply, including independent oversight by the 
Commonwealth Ombudsman and that the Attorney-General is required to report to 
Parliament on the operation of the data retention scheme. It also notes that the 
NSW department will be excluded from obtaining journalist access warrants. The 
statement of compatibility also states that the NSW department has processes and 
systems in place to ensure telecommunications data is only accessed as required and 
will be appropriately protected.17 

1.75 These safeguards may operate, in practice, to help protect against arbitrary 
interference with the right to privacy. However, there are some questions as to the 
breadth of the existing measure. In particular, it is unclear why every officer of 
Corrective Services NSW has been designated as an authorised officer under the 
declaration. This would appear to apply to over ten thousand employees of 
Corrective Services NSW.18 It is not clear why all such officers need to be authorised 
to access telecommunications data, rather than restricting it to those persons 
performing particular roles who require it to perform their functions.  

Committee view 
1.76 The committee considers that seeking to address the threat posed by illicit 
mobile phones in correctional facilities is, in general terms, a legitimate objective. 
However, the committee considers that some questions remain as to the necessity of 
this power given that corrective services authorities could access such data via the 
police. Further, the committee notes that the declaration enables thousands of 
employees of Corrective Services NSW to access telecommunications data, rather 
than restricting this to only those with a specific need to access such data. The 
committee considers that further information is required to assess the compatibility 
of this measure with the right to privacy, and as such seeks the Attorney-General's 
advice in relation to: 

 
17  Statement of compatibility, p. 9. 

18  See Media Release, Corrective Services NSW celebrates its staff, 10 January 2022 which stated 
that there were 10,000 corrective services staff. 

https://dcj.nsw.gov.au/news-and-media/media-releases-archive/2022/corrective-services-nsw-celebrates-its-staff.html
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(a) why it is not sufficient for Corrective Services NSW to seek access to 
telecommunications data via NSW law enforcement agencies; 

(b) how many times has telecommunications data been accessed by 
Corrective Services NSW since it was declared to be an enforcement 
agency for the purposes of the TIA Act; and 

(c) why are all staff of Corrective Services NSW declared as able to access 
telecommunications data, rather than the declaration being restricted 
to only those staff members who require access to telecommunications 
data to perform their functions. 
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Chapter 2 
Concluded matters 

2.1 This chapter considers responses to matters raised previously by the 
committee. The committee has concluded its examination of these matters on the 
basis of the responses received. 

2.2 Correspondence relating to these matters is available on the committee's 
website.1 

Bill 

Crimes and Other Legislation Amendment (Omnibus) 
Bill 20232 

Purpose This is an omnibus bill that seeks to make numerous 
amendments to crime-related legislation, including 
amendments that seek to update, improve and clarify the 
intended operation of key provisions administered by the 
Attorney General’s portfolio. 

Portfolio Attorney-General 

Introduced House of Representatives, 29 March 2023 

Rights Life and security of person 

2.3 The committee requested a response from the minister in relation to the bill 
in Report 5 of 2023.3 

Suspension of witness protection and assistance 
2.4 Schedule 9 of this bill seeks to amend the Witness Protection Act 1994 
(Witness Protection Act) to enable the temporary suspension of a participant’s 
protection and assistance provided under the National Witness Protection Program 

1 See 
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_
reports.  

2 This entry can be cited as: Parliamentary Joint Committee on Human Rights, Crimes and Other 
Legislation Amendment (Omnibus) Bill 2023, Report 6 of 2023; [2023] AUPJCHR 56. 

3 Parliamentary Joint Committee on Human Rights, Report 5 of 2023 (9 May 2023), pp. 20-25. 

https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2023/Report_5_of_2023
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports
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(Protection Program).4 The bill provides that the Commissioner of the Australian 
Federal Police (AFP) or a delegate may suspend a participant’s protection and 
assistance either on the request of the participant or at the discretion of the AFP.5 
Regarding the latter, protection and assistance may be suspended if, in the opinion 
of the Commissioner, the participant has done or intends to do something that limits, 
or would limit, the Commissioner’s ability to provide adequate protection and 
assistance, and in the circumstances of the case, protection and assistance should be 
suspended.6 The length of suspension in this context is determined by the 
Commissioner and may be extended or revoked by the Commissioner.7  

2.5 The bill provides that if the Commissioner decides to suspend a participant’s 
protection or assistance, they must take reasonable steps to notify the participant of 
that decision.8 Within seven days of receiving the notification, a participant may 
apply to the Deputy Commissioner for a review of that decision, unless the decision 
was made personally by the Commissioner, in which case review is not available.9 

2.6 The effect of a suspension means that the AFP must not provide protection 
or assistance to the participant while the suspension is in effect unless the 
Commissioner is satisfied that, in the circumstances, it is necessary and reasonable 
for the protection or assistance to be provided despite the suspension. The bill 
clarifies that a suspension does not result in the person ceasing to be a participant in 
the Protection Program while the suspension is in effect.10 

Summary of initial assessment 
Preliminary international human rights legal advice 

Right to life and security of person 

2.7 Suspending protection or assistance for a participant in the witness 
protection program at the discretion of the AFP may expose the participant to 
possible harm. As a result, the measure engages and may limit the rights to life and 
security of person. The right to life imposes an obligation on the state to protect 

 
4  Schedule 9, part 2. 

5  Schedule 9, part 2, item 4, new sections 17A and 17B. Item 5 provides that the Commissioner's 
powers in sections 17A and 17B may be delegated to an Assistant Commissioner. The 
Assistant Commissioner may, by writing, sub-delegate the power to a Commander or 
Superintendent in the AFP, who may exercise the power if the circumstances are serious and 
urgent. 

6  Schedule 9, part 2, item 4, new section 17B. 

7  Schedule 9, part 2, item 4, new subsection 17B(3). 

8  Schedule 9, part 2, item 4, new subsection 17B(4). 

9  Schedule 9, part 2, item 4, new section 17C. 

10  Schedule 9, part 2, item 4, new subsections 17A(5)–(7) and 17B(5)–(7). 
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people from being killed by others or identified risks, including by enacting a 
protective legal framework and adopting special measures of protection for 
vulnerable persons, including victims of domestic and gender-based violence, and 
children.11 The right to security of person concerns freedom from injury to the body 
and the mind or bodily and mental integrity, and requires the state to take steps to 
protect people against interference with personal integrity by others (including any 
governmental or private actors).12 This includes protecting people who are subject to 
death threats, assassination attempts, harassment and intimidation, including 
providing protection for witnesses against retaliation.13  

2.8 The rights to life and security of the person may be subject to permissible 
limitations where the limitation pursues a legitimate objective, is rationally 
connected to that objective and is a proportionate means of achieving that objective. 

Committee's initial view 

2.9 The committee considered further information was required to assess the 
compatibility of this measure with the rights to life and security of person, and as 
such sought the Attorney-General’s advice as to: 

(a)  what types of actions or circumstances would limit the AFP’s ability to 
provide adequate protection or assistance to a participant;  

(b)  why it is appropriate that a participant’s protection and assistance be 
suspended where they do something that ‘limits’ the AFP’s ability to 
provide protection and whether this threshold should be higher, such 
as ‘significantly limits’;  

(c)  why it is necessary for the Commissioner’s power to suspend 
protection and assistance to extend to possible future actions of a 
participant;  

(d)  how the Commissioner would assess an appropriate time period for the 
suspension to have effect and whether the Commissioner would be 
required to regularly review the case to assess whether circumstances 
have changed such that protection and assistance should be reinstated;  

 
11  International Covenant on Civil and Political Rights, article 6(1) and Second Optional Protocol 

to the International Covenant on Civil and Political Rights, article 1. UN Human Rights 
Committee, General Comment No. 36: article 6 (right to life) (2019) [3], [20] and [23]. At [3], 
the UN Human Rights Committee stated that the right should not be interpreted narrowly and 
it ‘concerns the entitlement of individuals to be free from acts and omissions that are 
intended or may be expected to cause their unnatural or premature death, as well as to enjoy 
a life with dignity’. 

12  International Covenant on Civil and Political Rights, article 9(1). UN Human Rights Committee, 
General Comment No. 35: Article 9 (Liberty and security of person) (2014) [3]. 

13  UN Human Rights Committee, General Comment No. 35: Article 9 (Liberty and security of 
person) (2014) [9]. 
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(e)  why decisions to suspend protection or assistance made by the 
Commissioner personally are not reviewable, noting the importance of 
the availability of review as a safeguard and the potentially significant 
consequences for a participants’ rights of such a decision; and  

(f) whether any less rights restrictive alternatives could achieve the same 
stated objective. 

2.10 The full initial analysis is set out in Report 5 of 2023.14 

Minister's response15 

2.11 The minister advised: 

a) What types of actions or circumstances would limit the Australian 
Federal Police's (AFP) ability to provide adequate protection or 
assistance to a participant 

In order to exercise its powers and functions, such as providing protection 
and assistance to participants under the National Witness Protection 
Program (NWPP), the AFP must have legal jurisdiction to do so. Any 
activities that restrict or impede the AFP's ability to control or intervene in 
a situation could limit the AFP's ability to provide adequate protection or 
assistance. For example, if a participant were to put themselves in a 
situation that would place them outside the AFP's jurisdiction. 

b) Why it is appropriate that a participant's protection and assistance 
be suspended where they do something that 'limits' the AFP's ability 
to provide protection and whether this threshold should be higher, 
such as 'significantly limits' 

Whilst voluntary, participation in the NWPP is undertaken to provide 
protection and assistance to witnesses who are identified as having a 
significant level of threat to their safety. Any restrictions placed on 
participants are to protect their health, safety and wellbeing. As such, any 
limitation of the AFP's ability to provide protection and assistance is 
significant as it could have serious consequences (for example, result in 
death or serious injury to the participant).  

The purpose of the suspension provisions in proposed sections 17A and 
17B is to provide an alternative solution to terminating a participant from 
the NWPP in circumstances where the AFP is unable to provide adequate 
protection and assistance, as a result of the participants' actions or future 
actions. Temporarily suspending protection and assistance is significantly 
less restrictive for the participant than having to terminate the individual's 
participation in the NWPP entirely, as it allows for protection and 

 
14  Parliamentary Joint Committee on Human Rights, Report 5 of 2023 (9 May 2023), pp. 20-25. 

15  The minister's response to the committee's inquiries was received on 19 May 2023. This is an 
extract of the response. The response is available in full on the committee's website. 

https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2023/Report_5_of_2023
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports
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assistance to be reinstated as soon as the circumstances limiting the AFP's 
ability to provide this protection and assistance are resolved. 

c)  Why it is necessary for the Commissioner's power to suspend 
protection and assistance to extend to possible future actions of a 
participant 

Extending the ability to suspend protection and assistance to cover 
possible future actions of participants ensures that, in the event the AFP is 
aware that the participant intends to do something that may limit the 
AFP's ability to provide adequate protection and assistance, the AFP is able 
to take steps to respond to the emerging circumstances. For example, in 
cases where the AFP becomes aware that a participant intends to put 
themselves outside the AFP's jurisdiction. In these circumstances, the 
Commissioner may decide to temporarily suspend the participant's 
protection and assistance for the period of time that the AFP is unable to 
provide protection and assistance. 

As outlined in paragraph 268 of the notes on clauses in the Explanatory 
Memorandum, suspension of protection and assistance takes effect at a 
time determined by the Commissioner, or at a time the Commissioner 
decides to suspend the protection and assistance. This allows for the 
decision maker to respond appropriately to operational circumstances that 
may warrant either an immediate or delayed commencement of the 
suspension of protection and assistance. 

When making a decision about whether to suspend protection or 
assistance for a participant, proposed subsection 17B(1) appropriately 
requires that the AFP Commissioner must be satisfied that the 
circumstances of the case warrant the suspension of protection and 
assistance. 

d)  How the Commissioner would assess an appropriate time period for 
the suspension to have effect and whether the Commissioner would 
be required to regularly review the case to assess whether 
circumstances have changed such that protection and assistance 
should be reinstated 

It is anticipated that the majority of suspensions under proposed sections 
17A and 17B will be for short periods of time and will depend on the 
circumstances of each case. Proposed subsection 17B(3) requires that the 
duration of a suspension must be reasonable in all circumstances and the 
decision may be revoked if the Commissioner is satisfied that paragraph 
17B(1)(a) or (b) no longer applies. Once the reason for suspension has 
ceased, these provisions would support the rapid reinstatement of 
protection and assistance for that participant. 

e)  Why decisions to suspend protection or assistance made by the 
Commissioner personally are not reviewable, noting the importance 
of the availability of review as a safeguard and the potentially 
significant consequences for a participants' rights of such a decision 
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As outlined in paragraph 280 of the Explanatory Memorandum, it is 
already the case under the Witness Protection Act that some decisions 
made personally by the Commissioner are not subject to merits review. 
One example of this is the Commissioner's power under paragraph 
18(1)(a) to terminate an individual's participation in the NWPP. 

Consistent with this approach, it is my view that decisions made personally 
by the Commissioner under new subsection 17A(1), should not be subject 
to merits review, as decisions to suspend the provision of protection and 
assistance at the request of the participant are unlikely to have a 
significantly adverse impact on the rights and interests of the individual. 

For suspension decisions made under new section 17B of the Bill, in 
situations where protection and assistance may be suspended as a result 
of the actions (or intended actions) of the participant, I consider it is 
appropriate to provide for internal review of these decisions. I will 
undertake to amend the Bill to ensure these decisions may be subject to 
internal review. Further, I note that in these circumstances, external merits 
review would not be appropriate due to the need to limit knowledge of a 
participant's individual circumstances and the broader administration of 
the NWPP. 

f)  Whether any less rights restrictive alternatives could achieve the 
same stated objective 

Currently, in situations where the AFP's ability to provide protection or 
assistance may be limited, participants must be considered for termination 
from the NWPP and may be required to undertake a full re-assessment 
process to re-enter the program. This process can be both time and 
resource intensive. 

The intended purpose of proposed sections 17A and 17B is to create 
flexibility in how the AFP can respond to participants' actions (or intended 
actions) where these limit the AFP's ability to provide them with 
protection and assistance under the NWPP. Temporarily suspending the 
provision of protection and assistance is significantly less restrictive for the 
individual than terminating their participation in the NWPP. Further, 
proposed subsections 17A(6) and 17B(6) allow for protection and 
assistance to be provided, regardless of a suspension, if the Commissioner 
is satisfied that, in the circumstances, it is necessary and reasonable to do 
so. 

Concluding comments 

International human rights legal advice 

2.12 The preliminary analysis noted that the measure likely pursues a legitimate 
objective for the purposes of international human rights law, that is, to increase the 
Commissioner's flexibility to enable the temporary suspension, rather than 
termination, of protection or assistance, and would be rationally connected to that 
objective. The key question is whether the proposed limitations on the rights to life 
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and security of person are proportionate to the objective being sought. In this 
respect, further information was sought regarding the scope of the discretionary 
power conferred on the Commissioner and the manner of its exercise. The Attorney-
General advised that any activity that restricts or impedes the AFP's ability to control 
or intervene in a situation could limit the AFP's ability to provide adequate protection 
and assistance, such as where a participant places themselves outside the AFP's 
jurisdiction. The Attorney-General stated that extending the suspension powers to 
cover possible future actions ensures that the AFP can take steps to respond to 
emerging circumstances, such as where the AFP becomes aware that a participant 
intends to put themselves outside the AFP's jurisdiction. The type of actions that may 
trigger the exercise of the Commissioner’s powers appears to be quite broad, 
encompassing both past and future actions, and it remains unclear exactly what type 
of actions (other than a participant placing themselves outside the AFP's jurisdiction) 
would, in practice, result in a suspension of protection or assistance. 

2.13 As to the threshold at which the AFP's ability to provide protection would be 
limited, the Attorney-General advised that any limitation on the AFP's ability to 
provide protection and assistance is significant as it could have serious 
consequences, for example, it could result in death or serious injury to the 
participant. Given the severity of the consequences of not providing a participant 
with protection or assistance, it remains unclear why the threshold for suspending 
protection should not be limited to actions that 'significantly limit' (rather than 
simply 'limit') the Commissioner's ability to provide protection and assistance.  

2.14 Regarding the length of time for which a suspension would have effect, the 
Attorney-General advised that it is anticipated that the majority of suspensions will 
be for short periods of time and will depend on the circumstances of each case. The 
Attorney-General noted that, as set out in proposed subsection 17B(3), the duration 
of the suspension must be reasonable in all the circumstances and the suspension 
may be revoked if the circumstances justifying the suspension no longer apply. This 
provision may operate as a safeguard to mitigate the risk of a suspension being in 
force for longer than is necessary. This safeguard would be strengthened if the 
Commissioner was required to regularly review the case to assess whether 
circumstances have changed such that protection and assistance should be 
reinstated and to reinstate protection where the circumstances justifying the 
suspension cease to apply, noting that this power is currently drafted in discretionary 
terms. 

2.15 Regarding the existence of safeguards, as noted in the preliminary analysis, 
the ability to provide protection or assistance despite the suspension if considered 
reasonable and necessary for the assistance to be provided, and the availability of 
review in certain circumstances, could operate as important safeguards. However, as 
currently drafted, the bill excludes internal review of decisions made personally by 
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the Commissioner.16 The Attorney-General advised that when a participant requests 
to suspend protection and assistance it is unnecessary to have internal merits review 
of such decisions, as such decisions are unlikely to have a significantly adverse impact 
on the rights and interests of the individual. However, in relation to decisions of the 
Commissioner to suspend protection or assistance based on the actions (or intended 
actions) of the participant (under section 17B), the Attorney-General advised that he 
planned on placing amendments to the bill to ensure these decisions may be subject 
to internal review. The Attorney-General noted that external merits review, 
however, would not be appropriate due to the need to limit knowledge of a 
participant's individual circumstances and the broader administration of the 
Protection Program. Were the bill to be amended to extend the availability of 
internal review to decisions made by the Commissioner personally pursuant to 
proposed section 17B, this would significantly assist with proportionality. 

2.16 In conclusion, while the measure is accompanied by some important 
safeguards, concerns remain that the measure may not be sufficiently circumscribed 
having regard to the broad scope of the Commissioner's powers and the potentially 
low basis for suspending protection or assistance. As such, depending on how the 
AFP exercises its power to suspend protection and assistance in practice, there may 
be a risk that the proposed limitations on the rights to life and security of the person 
would not, in all circumstances, be proportionate.  

Committee view 
2.17 The committee thanks the Attorney-General for this response. As set out in 
the initial analysis, the committee welcomes those measures in this bill that would 
promote human rights, particularly expanding the scope of the mandatory ground of 
refusal with respect to mutual assistance requests to apply in situations where 
granting the request would result in a substantial risk of torture of any person, and 
expanding the matters to which Public Interest Monitors may make submissions. 

2.18 In relation to providing the Commissioner with the discretion to suspend a 
participant’s protection or assistance in the National Witness Protection Program, 
the committee considers that the measure likely pursues a legitimate objective for 
the purposes of international human rights law. That is, to increase the 
Commissioner's flexibility to enable the temporary suspension, rather than 
termination, of protection or assistance, and would be rationally connected to this 
objective. The committee considers the measure is accompanied by some important 
safeguards. In particular, the committee welcomes the Attorney-General's 
undertaking to amend the bill to ensure decisions made by the Commissioner 
personally to suspend protection or assistance pursuant to proposed section 17B 
may be subject to internal review. The committee considers access to review to be 
an important safeguard in light of the potential severity of the consequences of 

 
16  Schedule 9, part 2, item 4, new paragraph 17C(1)(b). 
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suspending protection and assistance on participants’ rights to life and security of 
person.  

2.19 However, the committee notes that some concerns remain as to whether the 
measure is sufficiently circumscribed given the broad scope of the Commissioner's 
powers and the potentially low basis for suspending protection or assistance. As 
such, the committee considers that, depending on how the suspension powers are 
exercised in practice, there may be a risk that the proposed limitations on the rights 
to life and security of the person would not, in all circumstances, be proportionate. 

Suggested action 

2.20 The committee considers the proportionality of this measure may be 
assisted were the bill amended to: 

(a) require the Commissioner to regularly review a suspension decision 
to assess whether the circumstances of the case have changed such 
that protection and assistance should be reinstated; 

(b) require the Commissioner to revoke a suspension of protection and 
assistance where the Commissioner is satisfied that the 
circumstances of the case that justified the suspension no longer 
apply;17 and 

(c) increase the threshold for suspending protection and assistance to 
actions that 'significantly limit' (rather than 'limit') the 
Commissioner's ability to provide protection and assistance under the 
Protection Program.18 

2.21 The committee recommends that the statement of compatibility be 
updated to reflect the information provided by the Attorney-General. 

2.22 The committee draws these human rights concerns to the attention of the 
Attorney-General and the Parliament. 

 
17  See Schedule 9, item 4, proposed paragraph 17B(3)(c). 

18  See Schedule 9, item 4, proposed paragraph 17B(1)(a). 
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Legislative instruments 

Family Law (Bilateral Arrangements – Intercountry 
Adoption) Regulations 20231 

Purpose These regulations facilitate Australia’s bilateral arrangements 
for intercountry adoptions by prescribing the Republic of Korea 
and Taiwan as overseas jurisdictions for the purposes of 
section 111C of the Family Law Act 1975, and providing that 
adoptions made under the laws of a 'prescribed overseas 
jurisdiction' are recognised for the purposes of Australian law 

Portfolio Social Services 

Introduced House of Representatives, 23 March 2023 

Rights Rights of the child and protection of the family  

2.23 The committee requested a response from the minister in relation to the bill 
in Report 5 of 2023.2 

Intercountry adoption with prescribed overseas jurisdictions 

2.24 These regulations declare the Republic of Korea and Taiwan as 'prescribed 
overseas jurisdictions' for the purposes of bilateral arrangements between Australia 
and these overseas jurisdictions with respect to intercountry adoptions.3 The 
regulations also provide that an intercountry adoption will be recognised and 
effective for the purposes of Australian law if certain conditions are met, including 
that an adoption compliance certificate was issued by a competent authority of the 
prescribed overseas jurisdiction and the certificate states that the adoption was 
carried out in accordance with the laws of that overseas jurisdiction.4 An adoption 

 
1  This entry can be cited as: Parliamentary Joint Committee on Human Rights, Family Law 

(Bilateral Arrangements – Intercountry Adoption) Regulations 2023), Report 6 of 2023; [2023] 
AUPJCHR 57. 

2  Parliamentary Joint Committee on Human Rights, Report 5 of 2023 (9 May 2023), pp. 51-57. 

3  Family Law (Bilateral Arrangements—Intercountry Adoption) Regulations 2023 
[F2023L00309], section 5. It is noted that the related instrument – Family Law (Bilateral 
Arrangements—Intercountry Adoption) (Repeals and Consequential Amendments) 
Regulations 2023 [F2023L00308] – repeals the Family Law (Bilateral Arrangements—
Intercountry Adoption) Regulations 1998 and makes consequential amendments to the 
Australian Citizenship Regulation 2016 and the Migration Regulations 1994, to update the 
references to the 1998 regulations with the 2023 regulations. 

4  Family Law (Bilateral Arrangements—Intercountry Adoption) Regulations 2023 
[F2023L00309], section 7. 

https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2023/Report_5_of_2023
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compliance certificate is evidence, for the purposes of Australian law, that the 
adoption to which the certificate relates was carried out in accordance with the laws 
of the prescribed overseas jurisdiction.5 The effect of recognition for the purposes of 
Australian law is that the relationship between the child and their adoptive parents is 
the relationship of child and parent; each adoptive parent has parental responsibility 
for the child; and the child has the same rights as a child who is adopted under 
Australian state or territory laws.6 

Summary of initial assessment 

Preliminary international human rights legal advice 

Rights of the child and right to protection of the family  

2.25 To the extent that the regulations facilitate intercountry adoption between 
Australia and the Republic of Korea and Taiwan, they engage the rights of the child, 
particularly those rights relating to intercountry adoption, and the right to protection 
of the family. 

2.26 Children have special rights under human rights law taking into account their 
particular vulnerabilities.7 Children's rights are protected under a number of treaties, 
particularly the Convention on the Rights of the Child. All children under the age of 
18 years are guaranteed these rights, without discrimination on any grounds.8 
Australia is required to ensure that, in all actions concerning children, the best 
interests of the child are a primary consideration.9 This requires legislative, 
administrative and judicial bodies and institutions to systematically consider how 
children's rights and interests are or will be affected directly or indirectly by their 
decisions and actions.10 

2.27 Article 21 of the Convention on the Rights of the Child provides special 
protection in relation to intercountry adoption, seeking to ensure that it is 
performed in the best interests of the child. Specific protections include that inter-
country adoption: 

• is authorised only by competent authorities; 

 
5  Family Law (Bilateral Arrangements—Intercountry Adoption) Regulations 2023 

[F2023L00309], section 9. 

6  Family Law (Bilateral Arrangements—Intercountry Adoption) Regulations 2023 
[F2023L00309], section 8. 

7  Convention on the Rights of the Child. See also, UN Human Rights Committee, General 
Comment No. 17: Article 24 (1989) [1]. 

8  UN Human Rights Committee, General Comment No. 17: Article 24 (1989) [5]. See also 
International Covenant on Civil and Political Rights, articles 2 and 26. 

9  Convention on the Rights of the Child, article 3(1). 

10  UN Committee on the Rights of Children, General Comment 14 on the right of the child to have 
his or her best interest taken as primary consideration (2013). 
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• may be considered as an alternative means of the child's care, if the child 
cannot be placed in a foster or an adoptive family or cannot in any suitable 
manner be cared for in the child's country of origin; 

• is subject to the same safeguards and standards equivalent to those that 
apply to national adoption; and 

• does not result in improper financial gain for those involved. 

2.28 Article 21 also provides that States parties should, where appropriate, 
promote the objectives of article 21 by concluding bilateral or multilateral 
arrangements. Article 20 of the Convention on the Rights of the Child provides that 
should alternative child care arrangements be necessary, when considering options, 
due regard should be paid to the desirability of continuity in a child's upbringing and 
to the child's ethnic, religious, cultural and linguistic background. 

2.29 The Hague Convention on the Protection of Children and Co-operation in 
Respect of Intercountry Adoption11 (Hague Convention) establishes a common 
regime, including minimum standards and appropriate safeguards, for ensuring that 
inter-country adoptions are performed in the best interests of the child and with 
respect for the fundamental rights guaranteed by the Convention on the Rights of 
the Child. The Hague Convention also assists in combatting the sale of children and 
human trafficking. 

2.30 The right to respect for the family requires the state not to arbitrarily or 
unlawfully interfere in family life and to adopt measures to protect the family.12 An 
important element of protection of the family is to ensure family members are not 
involuntarily separated from one another. Laws and measures which prevent family 
members from being together, or involuntarily remove children from their parents, 
will therefore engage this right. 

2.31 Noting that intercountry adoption may involve the separation of families and 
involves the placement of a child in alternative care outside their country of origin, 
there may be a risk that the rights of the child and the right to protection of the 
family are limited if the intercountry adoption is not undertaken in compliance with 
international human rights law.  

2.32 The rights of the child and the right to protection of the family may be 
subject to permissible limitations where the limitation pursues a legitimate objective, 
is rationally connected to that objective and is a proportionate means of achieving 
that objective. 

 
11  Hague Convention on the Protection of Children and Co-operation in Respect of Intercountry 

Adoption (29 May 1993). 

12  International Covenant on Civil and Political Rights, articles 17 and 23; and the International 
Covenant on Economic, Social and Cultural Rights, article 10. 

https://www.hcch.net/en/instruments/conventions/full-text/?cid=69
https://www.hcch.net/en/instruments/conventions/full-text/?cid=69
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Committee's initial view 

2.33 The committee considered further information was required to assess the 
compatibility of this measure with the rights of the child and the right to protection 
of the family, and as such sought the minister's advice in relation to: 

(a) whether the adoption laws of the Republic of Korea and Taiwan are 
compliant with the Hague Convention and the Convention on the Rights 
of the Child, and how the government confirms this compliance;  

(b) what safeguards are in place to ensure that intercountry adoptions 
facilitated under bilateral arrangements with overseas jurisdictions that 
are not party to the Hague Convention are nevertheless compliant with 
international human rights law, and why such safeguards are not 
contained in the legislation itself; and 

(c) noting that the Commonwealth-State Agreement says that the 
Commonwealth will provide states with a statement outlining partner 
countries' compliance with the requirements of the Hague Convention, 
are such statements publicly available, and if not, why. 

2.34 The full initial analysis is set out in Report 5 of 2023. 

Minister's response13 
2.35 The minister advised: 

(a) Whether the adoption laws of the Republic of Korea and Taiwan are 
compliant with the Hague Convention and the Convention on the Rights 
of the Child, and how the government confirms this compliance 

The Department of Social Services (the department), in its role as the 
Australian Central Authority (ACA) for intercountry adoption, is required to 
review the ongoing compliance of Australia's intercountry adoption 
programs with partner countries against the Hague Convention on the 
Protection of Children and Co-operation in Respect of Intercountry 
Adoption (Hague Convention) every two years (Commonwealth- State 
Agreement for the Continued Operation of Australia's Intercountry 
Adoption Program, Part IV, section 16). 

Through this review process, the department has determined that the 
intercountry adoption programs between Australia and the Republic of 
Korea and Taiwan operate in compliance with the principles and 
obligations of the Hague Convention. 

The Hague Convention reinforces the United Nations Convention on the 
Rights of the Child (Article 21) and seeks to ensure that intercountry 
adoptions are only conducted when in the best interest of the child and 

 
13  The minister's response to the committee's inquiries was received on 25 May 2023. This is an 

extract of the response. The response is available in full on the committee's website. 

https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2023/Report_5_of_2023
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports
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with respect of their fundamental rights. Through the department's review 
process, compliance with the Hague Convention also indicates compliance 
with the United Nations Convention on the Rights of the Child.  

The Country Program Review (CPR) process 

Review of Australia's intercountry adoption partner programs is an 
ongoing process, involving systematic review of intercountry adoption 
frameworks, safeguards, legislation, regulation, policy and practice, 
incorporating independent validation of local adoption practices, and close 
consultation with State and Territory Central Authorities (STCAs).  

The purpose of the CPR is to assess the operation of each program, 
including its compliance against the Hague Convention, and highlight any 
issues or concerns raised by STCAs. Along with detailed information on 
local circumstances and identification of issues and challenges facing the 
program, the CPR also includes a finding or findings on the suitability of 
the partner's (known under the Regulations as the prescribed overseas 
jurisdiction) intercountry adoption framework, which is the basis for 
ongoing program operation. 

The ACA undertakes the CPR process for each of its intercountry adoption 
partner programs, including the Republic of Korea and Taiwan. Although 
not Hague Convention signatories (or in the case of the Republic of Korea, 
a signatory, but not yet ratified), intercountry adoptions from the Republic 
of Korea and Taiwan conducted under the established bilateral 
arrangements are deemed to demonstrate practical compliance with the 
Hague Convention principles and standards via the CPR assessment 
process. 

In addition to the CPR process, the ACA communicates with partner 
Central Authorities on an ongoing basis, including engagement on program 
operation and individual cases. 

Republic of Korea Program status 

The Republic of Korea signed the Hague Convention in 2013 and is 
expected to ratify as early as 2025. 

Australia has had a bilateral arrangement with the Republic of Korea since 
2014. 

There is no formal Central Authority as appointed under the Hague 
Convention, however, the Ministry of Health and Welfare is the authority 
in charge of adoption. 

Intercountry adoptions under the bilateral arrangement demonstrate 
practical compliance with the Hague Convention principles and standards. 
To maintain this arrangement, the ACA enters into annual agreements 
with Eastern Social Welfare Society (ESWS), the adoption agency with 
which Australia works in the Republic of Korea. The agreement is made on 
behalf of the ACA and all STCAs, and secures cooperation in intercountry 
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adoption with adherence to the principles, safeguards and procedures set 
out by the Hague Convention. 

Republic of Korea CPR 

The most recent Republic of Korea CPR was endorsed by STCAs in 
September 2021. 

The review found the Program to implement sufficient safeguards, 
meaning the Republic of Korea operates in compliance with the Hague 
Convention. The review demonstrated that based on legislation, 
communication and in-practice examples, the Republic of Korea program 
operates in compliance with both the principles and obligations of the 
Hague Convention. 

The Republic of Korea CPR is due for review and update in September 
2023. 

Taiwan Program status 

Taiwan is not a signatory to the Hague Convention. Although Taiwan is not 
a Member State, the Competent Authorities, the Taiwanese Ministry of 
Health and Welfare and Social and Family Affairs Administration confirm 
that the operation of intercountry adoption in Taiwan strictly follows the 
principles and standards of the Hague Convention. In addition, the 
October 2018 International Social Service Country Situation Report found 
Taiwan to be consistent against the standards and principles of the Hague 
Convention. 

Australia has had a bilateral arrangement with Taiwan since Australia 
established the former Family Law (Bilateral Arrangements - Intercountry 
Adoption) Regulations 1998. 

Adoptions under this bilateral arrangement demonstrate practical 
compliance with the Hague Convention principles and standards. For 
example, consistent with the subsidiarity principle under the Hague 
Convention, Taiwan must have exhausted all options to place a child with a 
family in Taiwan before determining a child is eligible for intercountry 
adoption. 

All Taiwan-Australia Program adoptions are facilitated by the appointed 
accredited bodies in Taiwan, the Child Welfare League Foundation (CWLF) 
and Chung Yi Social Welfare Foundation (Chung Yi). Both agencies have 
responsibility for the day to day management of intercountry adoption, 
including, but not limited to, determining children in need of intercountry 
adoption, counselling of biological families and the children, preparation of 
adoption and medical checks. 

The ACA exchanges working agreement letters with CWLF and Chung Yi 
that set out the basis for the working relationship. New working 
agreements were signed by CWLF, Chung Yi and the ACA (on behalf of 
Australian STCAs) in September 2021. These agreements will continue until 
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replaced with a new agreement, or until terminated by either party giving 
6 months' written notice. 

Taiwan CPR 

The most recent Taiwan CPR was endorsed in September 2022. 

The review found that Taiwan has a suitable intercountry adoption 
framework, meaning the program holds a low risk for children adopted 
through it. There are little to no issues present in the program. 

The Taiwan CPR is due for review and update in September 2024. 

(b) What safeguards are in place to ensure that intercountry adoptions 
facilitated under bilateral arrangements with overseas jurisdictions that 
are not party to the Hague Convention are nevertheless compliant with 
international human rights law, and why such safeguards are not 
contained in the legislation itself 

CPR Methodology 

The department, as the ACA, assesses intercountry adoption partner 
programs against key principles and standards set out in the Hague 
Convention for a 2-year period of operation. 

These reviews rely on the following: 

• the Implementation and Operation of the 1993 Hague Intercountry 
Adoption Convention Guide to Good Practice; 

• examination of partner's legislation and any available policy 
papers; 

• independent advice from the non-government organisation, 
International Social Service (ISS) - primarily, Country Situation 
Reports. These reports involve systematic review of legislation, 
regulation, policy and practice (including the United Nations 
Convention on the Rights of the Child), as well as independent 
validation of local adoption practices. ISS updates Country Situation 
Reports on an as needed basis. For example, if there is a significant 
change to legislation ·or practice, or if alerted to issues of concern. 
Therefore, the ISS reports can be taken as current regardless of 
publication date;  

• advice from Australian STCAs (including in-practice examples of 
compliance and/or non-compliance with Hague Convention 
principles); and 

• comprehensive media scans to identify any issues impacting 
partner programs, including significant changes to legislation or 
practice, or relevant socio-economic or other environmental issues. 

Assessment of the Partner Country Framework 

The CPR contains a comprehensive section considering compliance of the 
relevant intercountry adoption program with key principles and standards 
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established by the Hague Convention. Hague Convention principles, 
requirements and obligations are categorised and rated across 3 tables: 

• Table 1: Compliance with Principles 

(Rating options: Principle in place in law/in practice - Yes/No/Not 
Applicable) 

• Table 2: Compliance with obligations on all Contracting States 

(Rating options: Obligation in place in law/in practice- Yes/No/Not 
Applicable) 

• Table 3: Obligation on State of Origin 

(Rating options: Obligation in place in Law/Practice - Yes/No/Not 
Applicable) 

Ratings are accompanied by a detailed explanation containing excerpts 
from and references to relevant legislation, civil codes, constitutions, 
international treaties, ISS Country Situation Reports, media articles or 
academic papers, and in-practice examples (including specific operational 
or case details) provided by STCAs and the ACA. 

Prior to finalisation, the draft CPR is circulated to all STCAs for input. STCAs 
provide feedback on any changes in process, procedures or issues that 
arise in their day-to-day activity working with partner authorities, changes 
to state or territory intercountry adoption legislation, and any advice 
directly received from overseas adoption agencies or from individuals 
undergoing, or having completed, the intercountry adoption process.  

As the relevant safeguards are comprehensive and process-driven, they 
are not currently contained in the legislation for which the department is 
responsible, including the Family Law (Bilateral Arrangements- 
Intercountry Adoption) Regulations 2023. 

(c) Noting that the Commonwealth-State Agreement says that the 
Commonwealth will provide states with a statement outlining partner 
countries' compliance with the requirements of the Hague Convention, 
are such statements publicly available, and if not, why. 

CPRs are not publicly available at the present time. 

Since its inception, the CPR has been viewed as an internal management 
document between the ACA and STCAs, intended to inform policies, 
procedures, arrangements and future decisions on Australia's intercountry 
adoption partner programs. Input is provided by STCAs on this basis. 

In-practice, case-specific information provided by STCAs is de-identified, 
however, due to the low numbers of intercountry adoptions that occur in 
Australia each year, the information is considered sensitive as it could 
potentially be used to identify adoptees and/or families involved. CPRs 
also contain commentary that is potentially critical of overseas authorities, 
their policies and practices. 
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The ACA could consider making the findings of the CPR publicly available in 
the future, however, further consideration would be required (for 
example, in respect of privacy issues), and agreement would need to be 
sought from STCAs. 

Concluding comments 
International human rights legal advice 

2.36 The preliminary analysis noted that the regulations appear to pursue a 
legitimate objective for the purposes of international human rights law, that is, to 
facilitate Australia's bilateral arrangements for intercountry adoptions with the 
Republic of Korea and Taiwan. Further, the regulations would be rationally 
connected to this stated objective. The key question is whether the potential 
limitations on the rights of the child and the right to protection of the family are 
proportionate to the objective being sought. In this respect, further information was 
sought as to whether the adoption laws of the Republic of Korea and Taiwan are 
compliant with the Hague Convention and the Convention on the Rights of the Child, 
and how this compliance is monitored. 

2.37 The minister advised that the Department of Social Services, in its role as the 
Australian Central Authority for intercountry adoptions, reviews the ongoing 
compliance of Australia's intercountry adoption programs with partner countries. 
The country program review process occurs over a two-year period and involves 
systematic review of intercountry adoption frameworks, safeguards, legislation, 
regulation, policy, practice (including examples of compliance or non-compliance 
with the Hague Convention) and comprehensive media scans. The department will 
consult with, and seek advice from, independent non-government organisations, 
such as the International Social Service, and Australian State and Territory Central 
Authorities, who can provide input based on their day-to-day activities working with 
partner authorities, overseas adoption agencies and individuals with lived experience 
of the intercountry adoption process. The minister advised that the most recent 
country program reviews of the Republic of Korea (in September 2021) and Taiwan 
(in September 2022) found that the intercountry adoption programs in both 
countries operated in practical compliance with the principles and obligations of the 
Hague Convention. 

2.38 As to the availability of the country program reviews, the minister advised 
that the reviews are not publicly available as they are viewed as internal 
management documents and there may be privacy concerns with making such 
reviews publicly available. 

2.39 The country program review process appears to operate as a strong 
safeguard to ensure that intercountry adoptions facilitated under bilateral 
arrangements with overseas jurisdictions that are not party to the Hague 
Convention, including the Republic of Korea and Taiwan, are nevertheless compliant 
with international human rights law. As outlined in the preliminary analysis, the 
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Commonwealth-State Agreement for the Continued Operation of Australia's 
Intercountry Adoption Program (Commonwealth-State Agreement) would also assist 
to ensure compliance with international human rights law as it requires, among 
other things, that the Commonwealth and states work together to ensure 
intercountry adoption practice focuses on the best interests of the child and is 
facilitated in compliance with the Hague Convention and the Convention on the 
Rights of the Child.14 As to why these safeguards are not contained in legislation, the 
minister advised that because they are comprehensive and process-driven, they are 
not currently contained in the legislation. This reasoning does not completely explain 
why such safeguards cannot be included in the legislation itself, noting that 
government policies are not as strong as legislative safeguards. Nevertheless, noting 
the detailed advice provided, it appears that the country program review process 
and the Commonwealth-State Agreement would likely, in practice, substantially 
mitigate the risk that intercountry adoptions with overseas jurisdictions that are not 
a party to the Hague Convention may not be compliant with international human 
rights law.  

Committee view 

2.40 The committee thanks the minister for this response. The committee 
considers that by facilitating intercountry adoption between Australia and the 
Republic of Korea and Taiwan, the regulations engage the rights of the child, 
particularly those rights relating to intercountry adoption, and the right to protection 
of the family. The committee notes that the regulations could have a positive impact 
on these rights insofar as they facilitate legal recognition of intercountry adoptions.  

2.41 However, noting that intercountry adoption may involve the separation of 
families and involves the placement of a child in alternative care outside their 
country of origin, the committee considers there may be risk that the rights of the 
child and the right to protection of the family are also limited if the intercountry 
adoption is not undertaken in compliance with international human rights law. The 
committee notes the minister's detailed advice that the country program review 
process found the intercountry adoption programs in both the Republic of Korea and 
Taiwan to be in practical compliance with the Hague Convention.  

2.42 The committee considers the country program review process, as well as the 
Commonwealth-State Agreement, to be important safeguards. These help to ensure 
intercountry adoptions facilitated under bilateral arrangements with overseas 
jurisdictions that are not party to the Hague Convention are nevertheless compliant 
with international human rights law.  

Suggested action 

 
14  Commonwealth-State Agreement for the Continued Operation of Australia's Intercountry 

Adoption Program (2018), [I], [11]–[16]. 

https://www.dss.gov.au/sites/default/files/documents/05_2020/commonwealth-state-agreement-continued-operation-australias-intercountry-adoption-program-2019-text.pdf
https://www.dss.gov.au/sites/default/files/documents/05_2020/commonwealth-state-agreement-continued-operation-australias-intercountry-adoption-program-2019-text.pdf
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2.43 The committee recommends that the statement of compatibility be 
updated to reflect the information provided by the minister. 

2.44 The committee considers that its concerns have been addressed, and makes 
no further comment in relation to this legislative instrument. 
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Migration (Regional Processing Country—Republic of 
Nauru) Designation (LIN 23/017) 2023 [F2023L00093]33 

Purpose This legislative instrument designates the Republic of Nauru as 
a regional processing country 

Portfolio 

Authorising Legislation 

Home Affairs 

Migration Act 1958 

Last day to disallow This instrument is exempt from disallowance under section 42 
of the Legislation Act 2003 

Rights Non-refoulement; torture or cruel, inhuman or degrading 
treatment or punishment; effective remedy; rights of the child; 
equality and non-discrimination 

2.45 The committee requested a response from the minister in relation to the 
instrument in Report 4 of 2023 .34 

Designation of Nauru as a regional processing country 

2.46 This legislative instrument designates Nauru as a regional processing 
country, pursuant to subsection 198AB(1) of the Migration Act 1958 (Migration Act). 
The effect of this designation is to enable the operation of section 198AD of the 
Migration Act, which requires that an officer must, as soon as reasonably practicable, 
remove an unauthorised maritime arrival from Australia and take them to a regional 
processing country.35 The term 'unauthorised maritime arrival' includes a range of 
persons, including a person who entered Australia by sea without a valid visa.36 
Consequently, this legislative instrument has the effect of permitting the removal of 
unauthorised maritime arrivals from Australia to Nauru. 

2.47 Nauru was previously designated as a regional processing country for the 
purposes of the Migration Act from 1 September 2012 to 1 October 2022, at which 

 
33  This entry can be cited as: Parliamentary Joint Committee on Human Rights, Migration 

(Regional Processing Country—Republic of Nauru) Designation (LIN 23/017) 2023, Report 6 of 
2023; [2023] AUPJCHR 58. 

34  Parliamentary Joint Committee on Human Rights, Report 4 of 2023 (9 May 2023), pp. 26-33. 

35  Migration Act 1958, section 198AD. The minister has a non-compellable and non-delegable 
discretion to determine that section 198AD does not apply to an unauthorised maritime 
arrival if they think it is in the public interest to do so. See, Migration Act 1958, section 198AE. 

36  It also includes a child born of a person who is themselves an unauthorised maritime arrival 
and persons who entered Australia by sea after being rescued at sea. See, Migration Act 1958, 
section 5AA. 

https://www.legislation.gov.au/Details/F2023L00093
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2023/Report_4_of_2023
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2023/Report_4_of_2023
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time the relevant legislative instrument sunsetted.37 This legislative instrument 
commenced on 7 February 2023 and will sunset on 1 April 2033.  

Summary of initial assessment 

Preliminary international human rights legal advice 

Right to non-refoulement; prohibition against torture and cruel, inhuman or 
degrading treatment; and right to an effective remedy 

2.48 Providing for the removal of unauthorised maritime arrivals from Australia to 
Nauru engages Australia's non-refoulement obligations and the prohibition against 
torture. Australia is obliged not to subject any person to torture or to cruel, inhuman 
or degrading treatment or punishment.38 Australia is prohibited from expelling, 
returning (refouling) or extraditing a person to a country where there is a real or 
substantial risk that the person may be subject to particular forms of human rights 
violations under the International Covenant on Civil and Political Rights (ICCPR),39 
including a risk of being subjected to torture.40 State parties are obliged to apply the 
principle of non-refoulement in good faith.41 Australia's non-refoulement obligations, 
and the obligation not to subject a person to torture or other cruel treatment are 
absolute. They may never be subject to any permissible limitations. 

 
37  Migration Act 1958 - Instrument of Designation of the Republic of Nauru as a Regional 

Processing Country under subsection 198AB(1) of the Migration Act 1958 - September 2012 
[F2012L01851]. 

38  International Covenant on Civil and Political Rights, article 7; and Convention against Torture 
and other Cruel, Inhuman, Degrading Treatment or Punishment, articles 3–5. It does not 
appear that this measure would engage the prohibition on the expulsion of aliens without due 
process, as this right protects persons who are lawfully present in a country (according to the 
State's own laws). See, International Covenant on Civil and Political Rights article 13, and 
General Comment 15 The position of aliens under the covenant at [9]. 

39  See, GT v Australia, UN Human Rights Committee (2007) at [8.1].  

40  International Covenant on Civil and Political Rights, article 7; and Convention against Torture 
and other Cruel, Inhuman, Degrading Treatment or Punishment, articles 3–5. See also, UN 
Committee against Torture, General Comment No.4 (2017) on the implementation of article 3 
in the context of article 22 (2018); and UN Human Rights Committee, General Comment 
No. 20: article 7 (prohibition against torture) (1992) [9].  

41  States 'may not pass laws or regulations, engage in policies or practices, or conclude 
agreements with other States or non-State actors that would undermine or defeat its object 
and purpose, which is to ensure that States refrain from any conduct or arrangement that 
they know, or ought to know in the circumstances, would subject or expose migrants to acts 
or risks of torture or ill-treatment by perpetrators beyond their jurisdiction and control'. See, 
Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment 
or punishment, 23 November 2018 (A/HRC/37/50) at [42] and 10 April 2014 (A/HRC/25/60) at 
[40–58]. 
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2.49 Numerous concerns have been raised in relation to the conditions and 
services provided to persons who have been transferred to Nauru in the past,42 
raising concerns about the effect of this measure on these rights. International 
human rights bodies have stated that the policy of offshore refugee processing is 
itself inconsistent with Australia's non-refoulement obligations and the prohibition 
against torture.43 In 2017, in relation to the conditions on Nauru, the UN Special 
Rapporteur stated that '[t]he forced offshore confinement (although not necessarily 
detention anymore) in which asylum seekers and refugees are maintained 
constitutes cruel, inhuman and degrading treatment or punishment according to 
international human rights law standards'.44 

2.50 As the removal of persons from Australia to Nauru pursuant to this measure 
may result in a violation of their human rights, this measure also appears to engage 
the right to an effective remedy. The right to an effective remedy requires the 
availability of a remedy which is effective with respect to any violation of rights and 
freedoms recognised by the ICCPR.45 The obligation of non-refoulement and the right 
to an effective remedy require an opportunity for independent, effective and 
impartial review of decisions to deport or remove a person.46 Jurisprudence from 
bodies recognised as authoritative in specialised fields of law makes clear that there 
is a strict requirement for 'effective review' of non-refoulement decisions.47 These 
decisions also state that the purpose of an effective review is to 'avoid irreparable 

 
42  See, most recently, submissions made to the following inquiry: Senate Standing Committees 

on Legal and Constitutional Affairs, Migration Amendment (Evacuation to Safety) Bill 2023  
(7 March 2023).  

43  See, most recently, UN Committee Against Torture, Concluding observations on the sixth 
report of Australia, (5 December 2022) CAT/C/AUS/CO/6 at [29].  

44  See, UN Human Rights Council, François Crépeau, Report of the Special Rapporteur on the 
human rights of migrants on his mission to Australia and the regional processing centres in 
Nauru, A/HRC/35/25/Add.3 (2017) [80]. 

45  International Covenant on Civil and Political Rights, article 2(3). See, Kazantzis v Cyprus, UN 
Human Rights Committee Communication No. 972/01 (2003) and Faure v Australia, UN 
Human Rights Committee Communication No. 1036/01 (2005). States parties must not only 
provide remedies for violations of the ICCPR, but must also provide forums in which a person 
can pursue arguable if unsuccessful claims of violations of the ICCPR. Per C v Australia UN 
Human Rights Committee Communication No. 900/99 (2002), remedies sufficient for the 
purposes of article 5(2)(b) of the ICCPR must have a binding obligatory effect.  

46  International Covenant on Civil and Political Rights, article 2.  
47  See Agiza v Sweden, UN Committee against Torture Communication No.233/2003 (2005) 

[13.7]; Singh v Canada, UN Committee against Torture Communication No.319/2007 (2011) 
[8.8]–[8.9]; Josu Arkauz Arana v France, UN Committee against Torture Communication 
No.63/1997 (2000); Alzery v Sweden, UN Human Rights Committee Communication 
No.1416/2005 (2006) [11.8]. For an analysis of this jurisprudence, see Parliamentary Joint 
Committee on Human Rights, Thirty-sixth report of the 44th Parliament (16 March 2016) pp. 
182-183. 

https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Legal_and_Constitutional_Affairs/EvactoSafety2023
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2016/Thirty-sixth_Report_of_the_44th_Parliament
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harm' to the individual.48 Section 198AE of the Migration Act provides the minister 
with a non-compellable and non-delegable discretion to determine that section 
198AD does not apply to an unauthorised maritime arrival if they think it is in the 
public interest to do so. However, such a discretionary safeguard is unlikely to be 
sufficient for the purposes of international human rights law, particularly where the 
rights in question are absolute and may never be permissibly limited. It is unclear 
when and how such a discretion may be utilised. It is also unclear what other 
procedural mechanisms, if any, persons subject to removal to Nauru could access to 
challenge that removal, particularly prior to their removal from Australia. 

Rights of the child 

2.51 Because section 198AD of the Migration Act establishes a requirement that 
all unauthorised maritime arrivals be sent to a regional processing country, this 
instrument may result in the expulsion of children from Australia to Nauru where 
they have arrived in Australia by boat without a valid visa.49 Children are subject to 
the operation of section 198AD as a matter of law, and have historically been sent to 
Nauru on this basis. As such, the measure engages and is likely to limit the rights of 
the child. Children have special rights under human rights law taking into account 
their particular vulnerabilities.50 Their rights are protected under a number of 
treaties, particularly the Convention on the Rights of the Child. All children under the 
age of 18 years are guaranteed these rights, without discrimination on any 
grounds.51 Of particular relevance to this measure is that in all actions concerning 
children the best interests of the child are required to be a primary consideration. 
The UN Committee on the Rights of the Child has explained that: 

the expression "primary consideration" means that the child's best 
interests may not be considered on the same level as all other 

 
48  Alzery v Sweden, UN Human Rights Committee Communication No.1416/2005 (2006) [11.8]; 

Singh v Canada, UN Committee against Torture Communication No.319/2007 (2011) [8.8]-
[8.9]. 

49  While there are no children currently on Nauru, children have historically been transferred 
there, see Australian Human Rights Commission, Ms BK, Ms CO and Mr DE on behalf of 
themselves and their families v Commonwealth of Australia (Department of Home Affairs) 
[2018] AusHRC 128, Report into the practice of the Australian Government of sending to 
Nauru families with young children who arrived in Australia seeking asylum.  

50  Convention on the Rights of the Child. See also, UN Human Rights Committee, General 
Comment No. 17: Article 24 (1989) [1]. 

51  UN Human Rights Committee, General Comment No. 17: Article 24 (1989) [5]. See also 
International Covenant on Civil and Political Rights, articles 2 and 26. 

https://humanrights.gov.au/our-work/asylum-seekers-and-refugees/publications/ms-bk-ms-co-and-mr-de-behalf-themselves-and-their
https://humanrights.gov.au/our-work/asylum-seekers-and-refugees/publications/ms-bk-ms-co-and-mr-de-behalf-themselves-and-their
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considerations. This strong position is justified by the special situation of 
the child…52 

2.52 In the migration context, the UN Committee on the Rights of the Child has 
further stated that unaccompanied children are to be provided with special 
protection and assistance, and that child asylum seekers are to receive appropriate 
protection and humanitarian assistance.53 In particular, it has stated that a 
determination of what is in the best interests of the child (where  a child is displaced) 
requires 'a clear and comprehensive assessment of the child’s identity, including her 
or his nationality, upbringing, ethnic, cultural and linguistic background, particular 
vulnerabilities and protection needs'.54 

2.53 Noting the power to send all unauthorised maritime arrivals to Nauru, it is 
unclear whether and how the measure is consistent with the rights of the child, 
particularly Australia's obligation to treat the best interests of the child as a primary 
consideration in relevant decisions.   

Right to equality and non-discrimination 

2.54 Only persons who meet the definition of an 'unauthorised maritime arrival' 
in section 5AA of the Migration Act (relevantly, having arrived in Australia by sea), 
are liable to removal to a regional processing country. As such, the re-designation of 
Nauru in this measure would only impact on persons who arrive in Australia by sea 
without a valid visa (and not people who arrive with a valid visa and subsequently 
claim asylum, or who otherwise arrive in Australia by plane). As such, while Australia 
is permitted to create laws regulating who it will admit to its territory, this measure 
may have a discriminatory impact on some non-citizens, and so engage the right to 
equality and non-discrimination.   

2.55 The right to equality and non-discrimination provides that everyone is 
entitled to enjoy their rights without discrimination of any kind and that all people 
are equal before the law and entitled without discrimination to equal and 

 
52  UN Committee on the Rights of the Child, General comment 14 on the right of the child to 

have his or her best interests taken as a primary consideration (2013). In this General 
comment, the UN Committee further stated that 'Viewing the best interests of the child as 
“primary” requires a consciousness about the place that children’s interests must occupy in all 
actions and a willingness to give priority to those interests in all circumstances, but especially 
when an action has an undeniable impact on the children concerned'. See also IAM v 
Denmark, UN Committee on the Rights of the Child Communication No.3/2016 (2018) [11.8]. 

53  UN Convention on the Rights of the Child, articles 3(1), 20 and 22. See also UN Committee on 
the Rights of the Child, General Comment No. 6 on the treatment of unaccompanied and 
separated children outside their country of origin (2005) (CRC/GC/2005/6) at [26–27]. 

54  UN Committee on the Rights of the Child, General Comment No. 6 on the treatment of 
unaccompanied and separated children outside their country of origin (2005) (CRC/GC/2005/6) 
at [20]. 



Page 70 Report 6 of 2023 

Migration (Regional Processing Country—Republic of Nauru) Designation (LIN 23/017) 2023 

non-discriminatory protection of the law.55 Prohibited grounds of discrimination 
include discrimination based on nationality and national origin.56 The right to 
equality encompasses both 'direct' discrimination (where measures have a 
discriminatory intent) and 'indirect' discrimination (where measures have a 
discriminatory effect on the enjoyment of rights).57 Indirect discrimination occurs 
where 'a rule or measure that is neutral at face value or without intent to 
discriminate' exclusively or disproportionately affects people with a particular 
protected attribute.58 Where a measure impacts on a particular group 
disproportionately it establishes prima facie that there may be indirect 
discrimination.59 Differential treatment (including the differential effect of a measure 
that is neutral on its face) will not constitute unlawful discrimination if the 
differential treatment is based on reasonable and objective criteria such that it 
serves a legitimate objective, is rationally connected to that objective and is a 
proportionate means of achieving that objective.60 

2.56 There appears to be a risk that in applying this measure only to persons who 
arrive in Australian territory by sea without a valid visa, the measure may have a 
disproportionate impact on persons of certain nationalities, and therefore indirectly 
discriminate against them on that basis. A recent statistical comparison of all persons 
who claim asylum onshore having arrived with a valid visa, compared to those who 
arrive in Australia by boat without a valid visa, does not appear to be readily 
available. However, relevantly, of all refugee lodgements made in the Administrative 
Appeals Tribunal in the 2022–23 financial year to date, 52 per cent of refugee 
lodgements by persons not classified as unauthorised maritime arrivals (totalling 

 
55  International Covenant on Civil and Political Rights, articles 2 and 26. Article 2(2) of the 

International Covenant on Economic, Social and Cultural Rights also prohibits discrimination 
specifically in relation to the human rights contained in the International Covenant on 
Economic, Social and Cultural Rights. 

56  UN Human Rights Committee, General Comment 18: Non-discrimination (1989) at [10–11]. 

57  UN Human Rights Committee, General Comment 18: Non-discrimination (1989). 

58  Althammer v Austria, UN Human Rights Committee Communication no. 998/01 (2003) [10.2]. 
The prohibited grounds of discrimination are race, colour, sex, language, religion, political or 
other opinion, national or social origin, property, birth or other status. Under 'other status' the 
following have been held to qualify as prohibited grounds: age, nationality, marital status, 
disability, place of residence within a country and sexual orientation. The prohibited grounds 
of discrimination are often described as 'personal attributes'. See Sarah Joseph and Melissa 
Castan, The International Covenant on Civil and Political Rights: Cases, Materials and 
Commentary, 3rd edition, Oxford University Press, Oxford, 2013, [23.39]. 

59  D.H. and Others v the Czech Republic, European Court of Human Rights (Grand Chamber), 
Application no. 57325/00 (2007) [49]; Hoogendijk v the Netherlands, European Court of 
Human Rights, Application no. 58641/00 (2005). 

60  UN Human Rights Committee, General Comment 18: Non-Discrimination (1989) [13]; see also 
Althammer v Austria, UN Human Rights Committee Communication No. 998/01 (2003) [10.2].   
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3,410 lodgements) were from Chinese and Malaysian citizens, whereas over 60 per 
cent of those from unauthorised maritime arrivals (totalling 14 lodgements) related 
to Iran, Sri Lanka and Afghanistan.61 This raises the question of whether the measure 
may have an indirectly discriminatory impact on persons from certain nationalities in 
practice and, if so, whether this would constitute permissible discrimination.  

Committee's initial view 

2.57 The committee sought the minister’s advice in relation to: 

(a) whether and how the measure is consistent with Australia's  
non-refoulement obligations and the prohibition of torture and other 
cruel, inhuman or degrading treatment or punishment; 

(b) whether a person who is liable to removal to Nauru under 
section 198AD would have access to an effective remedy in relation to 
that power; 

(c) how many times the ministerial discretion under section 198AE has 
been exercised previously, and in what circumstances; 

(d) whether the measure is consistent with the rights of the child, and in 
particular with Australia's obligation to treat the best interests of the 
child as a primary consideration in relevant decisions, including: 

(i) whether Australia conducts an assessment of the best interests of 
the child prior to their removal to Nauru under section 198AD, 
and if so, what this process entails; and 

(ii) what other protection and humanitarian assistance is provided to 
child unauthorised maritime arrivals; 

(e) whether the measure may have an indirectly discriminatory impact on 
persons from certain nationalities in practice and, if so, whether this 
would constitute permissible discrimination; and 

(f) why this instrument will sunset in 10 years and not a shorter period of 
time. 

2.58 The full initial analysis is set out in Report 4 of 2023. 

 

 

 

 
61  Administrative Appeals Tribunal, Migration and Refugee Division, Caseload Report Financial 

year to 28 February 2023. 

https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2023/Report_4_of_2023
https://www.aat.gov.au/AAT/media/AAT/Files/Statistics/MRD-Detailed-Caseload-Statistics-2022-23.pdf
https://www.aat.gov.au/AAT/media/AAT/Files/Statistics/MRD-Detailed-Caseload-Statistics-2022-23.pdf
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Minister's response62 
2.59 The minister advised: 

Non-refoulement  

(a) whether and how the measure is consistent with Australia's non-
refoulement obligations and the prohibition of torture and other cruel, 
inhuman or degrading treatment or punishment  

The Nauru designation instrument is consistent with the long-standing 
policy intention that UMAs be taken to a regional processing country for 
protection claims assessment as soon as reasonably practicable. 
Section 198AD creates a duty for an officer to take a UMA to a regional 
processing country as soon as reasonably practicable, unless otherwise 
exempted.  

The Government recognises that non-refoulement obligations under the 
ICCPR and CAT are absolute and does not seek to limit Australia’s 
obligations. The Government takes Australia’s non-refoulement 
obligations seriously, and has ensured administrative arrangements are in 
place to support Australia to meet its non-refoulement obligations in 
relation to those UMAs subject to transfer to a regional processing country 
under section 198AD.  

While an officer must take a UMA subject to regional processing 
arrangements to a regional processing country as soon as reasonably 
practicable under section 198AD, the Minister may, if he or she thinks it is 
in the public interest to do so, determine under section 198AE that 
section 198AD does not apply to a UMA. Ministerial Guidelines explain the 
circumstances in which the Minister may consider the exercise of the 
power to determine that section 198AD does not apply in relation to a 
UMA or UMAs. The Guidelines relevantly set out that the Minister does 
not expect cases to be referred unless the UMA, in the opinion of the 
relevant officer, has made a credible claim that: 

• his or her life or freedom would be threatened on account of his or 
her race, religion, nationality, membership of a particular social 
group or political opinion; or  

• there is a real risk that he or she will be subjected to torture, cruel, 
inhuman or degrading treatment or punishment, arbitrary 
deprivation of life or have the death penalty carried out on him or 
her 

against the regional processing country (or each regional processing 
country if there is more than one).  

 
62  The minister's response to the committee's inquiries was received on 11 May 2023. This is an 

extract of the response. The response is available in full on the committee's website. 

https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports
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In exercising subsection 198AD(2), an officer will undertake a pre-transfer 
assessment for each UMA ahead of transfer to determine whether any 
obstacles exist making it not reasonably practicable to take the UMA to a 
regional processing country at that time. If obstacles exist that would 
make it not reasonably practical to transfer an individual to a regional 
processing country at any time, the case may be referred to the Minister 
for consideration under section 198AE. Section 198AE of the Act provides 
the Minister with a non-compellable and non-delegable discretion to 
determine that section 198AD does not apply to a UMA if they think it is in 
the public interest to do so.  

In September 2021, Australia agreed a new memorandum of 
understanding with the Republic of Nauru for regional processing, 
Memorandum of Understanding between the Republic of Nauru and 
Australia on the Enduring Regional Processing Capability in Republic of 
Nauru (MOU).  

The Government of Nauru is responsible for the administration and 
implementation of the MOU, and management of individuals taken to the 
Republic of Nauru for regional processing. In supporting the Republic of 
Nauru’s implementation of the MOU, the Department of Home Affairs has 
engaged specialist service providers to provide access to accommodation, 
services and supports in Nauru, including health services, reception and 
new arrivals services, and facilities management and garrison.  

Through the MOU, Australia and Nauru have agreed to treat transferees 
with dignity and respect and in accordance with international legal 
obligations, including relevant obligations under international human 
rights laws.  

The Government is satisfied that arrangements are in place to receive new 
UMAs in Nauru and provide them with access to an appropriate standard 
of care and support while they remain in Nauru. There have been various 
changes to the operation of regional processing arrangements since Nauru 
was first designated as a regional processing country in 2012, including:  

• open centre arrangements whereby UMAs are not detained or 
accommodated in closed centres for extended periods. All UMAs 
reside in the Nauruan community, accommodated in appropriate 
housing, with full freedom of movement, work rights and access to 
income support. UMA minors have access to education through the 
Nauruan education system;  

• refugee status determination systems and processes – the 
Government of Nauru has a robust refugee status determination 
framework in place, including legislation supporting decision making 
and processes, review mechanisms (merits review and court appeals) 
and trained officials. UMAs have access to legal support (contracted 
by the Australian Government) to assist with the preparation of their 
protection claims; 

https://www.dfat.gov.au/sites/default/files/mou-nauru-enduring-regional-processing-capability-sep-2021.pdf
https://www.dfat.gov.au/sites/default/files/mou-nauru-enduring-regional-processing-capability-sep-2021.pdf
https://www.dfat.gov.au/sites/default/files/mou-nauru-enduring-regional-processing-capability-sep-2021.pdf
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• contracted health services, including mental health services and child 
specific health services, improved standards of care and access to 
services, and increased health professional to UMA ratios.  

International Health and Medical Services (IHMS) is the contracted health 
service provider in Nauru. UMAs receive health care through an IHMS 
medical centre situated at the Regional Processing Centre (Reception 
Facility) and can also access health care through the Republic of Nauru 
Hospital. Primary healthcare is delivered through general practitioners, 
nurses and paramedics. Clinical team leaders oversee health care provided 
by nursing staff and clinicians, including obstetricians when females are 
among the regional processing population in Nauru. Mental healthcare is 
provided by mental health nurses and team leaders, psychologists, 
psychiatrists and counsellors, and specialist torture and trauma counselling 
is available. Specialty services are provided by radiographers, pharmacists, 
laboratory technicians, dentists and dental assistants. Clinic based health 
services are supplemented by visiting healthcare practitioners and medical 
transfers when required.  

Access to effective remedy  

(b) whether a person who is liable to removal to Nauru under section 
198AD would have access to an effective remedy in relation to that power  

A non-citizen without a valid visa has no right to enter Australia via sea, 
and may become a UMA under the Act, and subject to removal. The Act 
makes no provisions for a review mechanism or effective remedy against 
actions to take them to a regional processing country for protection claims 
assessment. 

Section 198AD(2) requires that an officer must, as soon as reasonably 
practicable, take a UMA from Australia to a regional processing country. 
While section 494AA and subsection 486C(4) of the Act prohibits 
proceedings against the Commonwealth relating to the performance or 
exercise of a function, duty or power under Subdivision B of Division 8 of 
Part 2 of the Act in relation to a UMA from being instituted or continued in 
any court, these sections do not affect the High Court’s original 
jurisdiction. Therefore, filing direct in the High Court to challenge any 
proposed taking to a regional processing country under section 198AD is 
an avenue to seek a judicial remedy.  

Moreover, the aforementioned pre-transfer assessment provides a UMA 
the opportunity to identify any reasons why they cannot be taken to a 
regional processing country. If the identified reason/s engage Australia’s 
human rights obligations, the Minister’s section 198AE Guidelines provide 
for referral for section 198AE consideration.  

Use of s198AE  

(c) how many times the ministerial discretion under section 198AE has 
been exercised previously, and in what circumstances  
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Since the commencement of Operation Sovereign Borders (OSB) in 
September 2013, respective Ministers have exercised section 198AE to 
determine that section 198AD does not apply in relation to 342 UMAs 
involved in maritime people smuggling ventures ahead of their involuntary 
removal from Australia.  

Section 198AE has been exercised ahead of involuntary removal for other 
UMAs, including people involved in maritime people smuggling ventures 
between August 2012 (introduction of the power) and September 2013 
(commencement of OSB), however the Department’s information holdings 
do not automatically capture these applications of the power.  

Successive section 198AE determinations provide a blanket application of 
the power for UMAs seeking voluntary removal from Australia under 
section 198(1) of the Act. Exercise of such class exemption determinations 
do not carry tabling requirements and the Department’s information 
holdings do not automatically capture applications of the determination.  

Since the introduction of the power in August 2012, section 198AE has not 
been exercised on the basis of non-refoulement obligations.  

Rights of the Child  

(d) whether the measure is consistent with the rights of the child, and in 
particular with Australia's obligation to treat the best interests of the child 
as a primary consideration in relevant decisions, including:  

(i) whether Australia conducts an assessment of the best interests of the 
child prior to their removal to Nauru under section 198AD, and if so, what 
this process entails  

(ii) what other protection and humanitarian assistance is provided to child 
unauthorised maritime arrivals 

The Government takes all matters concerning the rights of children and 
families seriously. Consideration of the individual circumstances of UMAs 
and their relationships with family members allows the Government to 
ensure that it acts consistently with the above CRC obligations. The best 
interests of the child are taken into account as a primary consideration in 
conjunction with other relevant considerations, such as the enforcement 
of Australia’s border protection policies and national security. 

In exercising section 198AD, departmental officers conduct a pre-transfer 
assessment for each UMA to identify whether there are any obstacles to 
transfer at that time. The pre-transfer assessment expressly includes 
consideration of the child’s best interests for each minor under 18 years of 
age, covering issues relating to education services, accommodation, care, 
welfare and health services in the regional processing country for UMAs 
and specific to UMA minors. The requirement under section 198AD to take 
a UMA to a regional processing country and associated policy measures 
support family unity, with immediate family units being maintained during 
transfer. The scope of the right to respect for the family and the right to 
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freedom from interference with the family requires countries to adopt 
legislative, administrative and other measures to protect families, and to 
refrain from arbitrary interference with families. The obligations under the 
CRC include the obligation to treat the best interests of the child as a 
primary consideration and to treat applications for family reunification of 
children with their parents in a positive, humane and expeditious manner. 

Nauru is a party to the CRC, and is responsible for its compliance with its 
obligations arising under that Convention. The Government of Nauru has 
in place legislation and policy frameworks developed in line with 
international obligations to promote the safety and wellbeing of children, 
including unaccompanied minors, in Nauru. Key legislation includes 
Guardianship of Children Act 1975, Child Protection and Welfare Act 2016 
and the Asylum Seekers (Regional Processing Centre) Act 2012, which 
provides that the Government of Nauru Minister for Multicultural Affairs is 
the legal guardian of any unaccompanied minor in Nauru.  

The Department, through its contracted service providers and their 
contractual obligations, has in place arrangements to support the 
Government of Nauru to ensure the safeguarding and wellbeing of 
unaccompanied minors while in Nauru, consistent with Government of 
Nauru’s legislation and policies. Measures include: 

• appropriate screening and recruitment practices for staff working 
with children, which ensures workers and contracted service provider 
personnel meet the Department’s Child Protection Mandatory 
Behaviours, outlining the required standards of behaviour;  

• appropriate safety measures and policies which align with the 
National Principles for Child Safe Organisations;  

• third party obligations relating to child safety are replicated in 
subcontracts and secondary subcontracts; where relevant;  

• dedicated reception accommodation and case-workers for 
unaccompanied minors;  

• dedicated child-specific case management;  

• independent observers for interactions with unaccompanied minors 
and other minors where a parent is not available;  

• a child-friendly complaints mechanism;  

• specialist services and personnel such paediatricians, maternal and 
child health nurses, social workers, dedicated child safety officers, 
child specific mental health workers; and  

• regular assessments to monitor childhood development and 
wellbeing. 

Any departmental and service provider personnel must also comply with 
applicable Australian domestic laws and processes, including the 
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Department’s Child Safeguarding Framework, as applicable to the Nauru 
operating environment.  

While there have been no minors (ie, people under 18 years of age) in 
Nauru under regional processing arrangements since February 2019, 
arrangements are in place for a range of care, welfare and support services 
to be stood up at short notice to cater for the particular needs of children 
and young people. Service providers are contracted to deliver age-
appropriate health, education, recreational, and cultural services. Under 
the arrangements in place, any transferred minors would be 
accommodated with their parents in family units, appropriate to the size 
of their family. Special arrangements are in place for unaccompanied 
minors, delivered in accordance with Government of Nauru requirements. 

Right to equality and non-discrimination  

(e) whether the measure may have an indirectly discriminatory impact on 
persons from certain nationalities in practice and, if so, whether this would 
constitute permissible discrimination  

The regional processing provisions in the Act apply to all UMAs. The 
provisions do not distinguish UMAs by race, colour, sex, language, religion, 
political or other opinion, national or social origin, property, birth or other 
status, or other demographics, and only define the cohort based on their 
mode of transport and unlawful non-citizen status on arrival by reference 
to not having a lawful right to enter Australia.  

The continued differential treatment of a group of non-nationals (namely 
UMAs) could amount to a distinction on a prohibited ground under 
international law on the basis of ‘other status’. 

The Government is of the view that this continued differential treatment 
of UMAs is for a legitimate purpose and based on relevant objective 
criteria, and is reasonable and proportionate in the circumstances. This 
measure is a proportionate response to prevent unlawful non-citizens 
from circumventing Australia’s managed migration program. This measure 
is aimed at discouraging persons from risking their lives attempting 
hazardous boat journeys with the assistance of criminal people smugglers 
in the future, and encouraging them to pursue regular migration pathways 
instead. 

Term of designation instrument  

(f) why this instrument will sunset in 10 years and not a shorter period of 
time.  

Subsection 198AB(1) of the Act provides the Minister may, by legislative 
instrument, designate that a country is a regional processing country. 
Subsection 198AB(1A) provides that a legislative instrument made under 
subsection 198AB(1) may only designate one country and must not 
provide that the designation ceases to have effect.  
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The term of the designation instrument is governed by the sunsetting rules 
set out in Part 4 of Chapter 3 of the Legislation Act 2003. Section 50 of the 
Legislation Act repeals a legislative instrument on the first 1 April or 
1 October falling on or after the tenth anniversary of the registration of an 
instrument registered after 1 January 2005.  

These provisions automatically set the validity of the designation 
instrument at 10 years. It is not open to the Minister to determine a 
shorter validity period at the time of designation given that paragraph 
198AB(1A)(b) provides that the legislative instrument must not provide 
that the designation ceases to have effect. However, pursuant to section 
198AB(6) of the Act, the Minister may, by legislative instrument, revoke 
the designation at any time. 

Concluding comments 
International human rights legal advice 

Non-refoulement and prohibition of torture and other cruel, inhuman or degrading 
treatment or punishment 

2.60 The minister advised that the government recognises that non-refoulement 
obligations are absolute and has ensured administrative arrangements are in place to 
support Australia to meet these obligations in relation to persons transferred to 
Nauru. With respect to processes prior to a person's removal to Nauru, the minister 
noted that an officer will undertake a pre-transfer assessment providing persons 
with the opportunity to identify any reasons why they cannot be taken to a regional 
processing country. The minister stated that the assessment will determine whether 
any obstacles exist making it not reasonably practicable to take the person to a 
regional processing country at that time, and that if obstacles did exist, the case may 
be referred to the minister for consideration under section 198AE. Section 198AE 
provides the minister with a non-compellable and non-delegable discretion to 
determine that section 198AD does not apply to a person if they think it is in the 
public interest to do so. The minister stated that if the identified reason/s engage 
Australia’s human rights obligations, the minister’s section 198AE Guidelines provide 
for referral for section 198AE consideration.  

2.61 The departmental instruction document relating to 'pre-transfer 
assessments' is contained in the Department of Home Affairs 'LEGEND' intranet 
database.63 It states that: 

Officers can seek advice on protection claims from an Onshore Protection 
officer with training and expertise in the consideration of protection claims 
by contacting the Director [of Irregular Maritime Arrival and Refugee 
Status Assessment Support]  

 
63  The database is not directly available to the public. To access it, individuals must themselves 

subscribe (costing between $730 and $800 per year) or via a library scheme.  
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If the person makes credible protection claims against all designated 
[Regional Processing Centres], officer should consider whether the person 
meets the s198AE Guidelines for referral and if so refer the case. 

Officers must not consider any protection claims put forward by the 
person against their home country. Protection claims against the UMA’s 
home country will be assessed by the [Regional Processing Centre].64  

2.62 The minister's 'section 198AE Guidelines', made on 28 July 2013, are also 
contained in the 'LEGEND' intranet database. They state that they inform 
departmental officers when to refer a case to the minister, and confirm that the 
minister does 'not wish to consider the exercise of [their] public interest power in 
any case other than those set out in these guidelines'.65 The guidelines state that the 
minister does not expect to have cases referred by the department for consideration, 
unless the case relates to persons who, in the opinion of the relevant officer, have 
made a credible claim against the regional processing country that: his or her life or 
freedom would be threatened on account of his or her race, religion, nationality, 
membership of a particular social group or political opinion; or there is a real risk that 
he or she will be subjected to torture, cruel, inhuman or degrading treatment or 
punishment, arbitrary deprivation of life or have the death penalty carried out on 
him or her.66 The guidelines further state that the minister will determine what is in 
the public interest, and that this will depend on various factors, which must be 
assessed by reference to the circumstances of the particular case.67  

2.63 As noted in the preliminary international human rights legal advice, a 
discretionary safeguard is unlikely to be sufficient for the purposes of international 
human rights law, particularly where the rights in question are absolute and may 
never be permissibly limited. Further, the minister advised that since September 
2013, respective ministers have exercised section 198AE to determine that removal 
to a regional processing country did not apply in relation to 342 unauthorised 
maritime arrivals.68 However since the introduction of the power in August 2012, it 
has not been exercised on the basis of non-refoulement obligations. Consequently, 
the minister's discretion under section 198AE to determine that a person should not 
be removed to Nauru would appear to have had no safeguard value with respect to 
the absolute rights in question.  

 
64  Departmental instruction, 'Regional processing – pre-transfer assessment' (February 2014).  

65  At [2]-[3].  

66  At [21]. The guidelines also provide, at [22], a list of cases that should be referred to the 
minister for persons who arrived in Australia between 13 August 2012 and 19 July 2013.  

67  At [16].  

68  This would appear to relate to a decision that section 198AD does not apply to a specified 
class of persons.  
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2.64 With respect to Nauru, the minister noted that in September 2021, Australia 
agreed a new memorandum of understanding (MOU) with Nauru regarding regional 
processing.69 The MOU provides that Australia and Nauru agree to treat transferees 
with dignity and respect and in accordance with international legal obligations, 
including relevant obligations under international human rights laws. The minister 
stated that the Government of Nauru is responsible for the administration and 
implementation of the MOU, and the management of individuals taken to Nauru for 
regional processing. The minister noted that the Department of Home Affairs has 
engaged specialist service providers to provide access to accommodation, services 
and supports, including health services, reception and new arrivals services, and 
facilities management and garrison.  

2.65 As to the implementation of this agreement, the minister stated that the 
government is satisfied that arrangements are in place to receive new persons in 
Nauru and provide them with access to an appropriate standard of care and support 
while they remain in Nauru. The minister noted that there have been changes to the 
operation of regional processing arrangements since Nauru was first designated as a 
regional processing country in 2012, including the establishment of 'open centre 
arrangements', access to Nauruan education services, refugee status determination 
processes, and contracted health services through the International Health and 
Medical Services centre at the Regional Processing Centre and other health services. 

2.66 However, numerous serious concerns—both historical and 
contemporaneous—have been raised in relation to the conditions and services 
provided to persons who have been transferred to Nauru, and those who remain 
there.70 For example, the Office of the United Nations High Commissioner for 
Refugees has consistently raised serious concerns regarding allegations of abuse, 
widespread self-harm and inadequate services in relation to the health and wellbeing 
of asylum seekers, the absence of adequate safeguards, and a lack of comprehensive 
access to timely durable solutions.71 This raises concerns about the effect of this 
measure.  

2.67 International human rights bodies have stated that the policy of offshore 
refugee processing is itself inconsistent with Australia's non-refoulement obligations 
and the prohibition against torture. In 2017, in relation to the conditions on Nauru, 
the UN Special Rapporteur stated that '[t]he forced offshore confinement (although 

 
69  Memorandum of Understanding between the Republic of Nauru and Australia on the Enduring 

Regional Processing Capability in Republic of Nauru 

70  See, most recently, submissions made to the following inquiry: Senate Standing Committees 
on Legal and Constitutional Affairs, Migration Amendment (Evacuation to Safety) Bill 2023  
(7 March 2023).  

71  See, most recently, Office of the United Nations High Commissioner for Refugees, submission 
to inquiry into the Migration Amendment (Evacuation to Safety) Bill 2023, Senate Legal and 
Constitutional Affairs Legislation Committee (24 February 2023). 

https://www.dfat.gov.au/sites/default/files/mou-nauru-enduring-regional-processing-capability-sep-2021.pdf
https://www.dfat.gov.au/sites/default/files/mou-nauru-enduring-regional-processing-capability-sep-2021.pdf
https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Legal_and_Constitutional_Affairs/EvactoSafety2023
https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Legal_and_Constitutional_Affairs/EvactoSafety2023/Submissions
https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Legal_and_Constitutional_Affairs/EvactoSafety2023/Submissions
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not necessarily detention anymore) in which asylum seekers and refugees are 
maintained constitutes cruel, inhuman and degrading treatment or punishment 
according to international human rights law standards'.72 In 2022 the UN Committee 
against Torture recommended that Australia end the policy of offshore processing of 
asylum claims, transfer all migrants, asylum-seekers and refugees to mainland 
Australia and process any remaining asylum claims while guaranteeing all procedural 
safeguards.73 Noting the conditions in Nauru and the views of relevant UN bodies, it 
appears there is a risk that the re-designation of Nauru as a regional processing 
country for the purposes of this policy may be inconsistent with Australia's absolute 
non-refoulement obligations and the prohibition against torture. 

Effective remedy 

2.68 As to whether a person who is liable to removal to Nauru under 
section 198AD would have access to an effective remedy in relation to that power, 
the minister advised that the Migration Act provides no review mechanism or 
effective remedy against actions to take a person to a regional processing country. 
However, the minister advised that an individual could still file in the High Court of 
Australia to challenge any proposed removal to a regional processing country 
through the court's original jurisdiction.74  

2.69 However, the obligation of non-refoulement and the right to an effective 
remedy require an opportunity for independent, effective and impartial review of 
decisions to deport or remove a person.75 The jurisprudence of the UN Human Rights 
Committee and the UN Committee against Torture establish the proposition that 
there is a strict requirement for 'effective review' of non-refoulement decisions.76 
The purpose of an 'effective' review is to 'avoid irreparable harm to the individual'.77 
In particular, in Singh v Canada, the UN Committee against Torture considered a 
claim in which the complainant stated that he did not have an effective remedy to 
challenge the decision of deportation because the judicial review available in Canada 

 
72  See, UN Human Rights Council, François Crépeau, Report of the Special Rapporteur on the 

human rights of migrants on his mission to Australia and the regional processing centres in 
Nauru, A/HRC/35/25/Add.3 (2017) [80]. 

73  UN Committee Against Torture, Concluding observations on the sixth report of Australia, (5 
December 2022) CAT/C/AUS/CO/6 at [29]. 

74  See, Constitution, section 75. 

75  International Covenant on Civil and Political Rights, article 2 (the right to an effective remedy).  
76  See Agiza v Sweden, UN Committee against Torture Communication No.233/2003 (2005) 

[13.7]; Josu Arkauz Arana v France, UN Committee against Torture Communication 
No.63/1997 (2000); Alzery v Sweden, UN Human Rights Committee Communication 
No.1416/2005 (2006) [11.8]. For an analysis of this jurisprudence, see Parliamentary Joint 
Committee on Human Rights, Thirty-sixth report of the 44th Parliament (16 March 2016) pp. 
182-183 

77  Alzery v Sweden, UN Human Rights Committee Communication No.1416/2005 (2006) [11.8]. 

https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2016/Thirty-sixth_Report_of_the_44th_Parliament
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was not an appeal on the merits but was instead a 'very narrow review for gross 
errors of law'.78 In this case, the Committee against Torture concluded that judicial 
review was insufficient for the purposes of ensuring persons have access to an 
effective remedy.79  

2.70 Consequently, while judicial review remains available pursuant to section 75 
of the Constitution, external merits review is not available. Judicial review represents 
a limited form of review in that it allows a court to consider only whether the 
decision was lawful (that is, within the power of the relevant decision maker). The 
court cannot undertake a full review of the facts (that is, the merits), as well as the 
law and policy aspects of the original decision to determine whether the decision is 
the correct or preferable decision. As such, judicial review in the Australian context is 
not likely to be sufficient to fulfil the international standard required of 'effective 
review' for the purposes of Australia's non-refoulement obligations as it is only 
available on a number of restricted grounds of review. 

Rights of the child 

2.71 Further information was sought as to whether the measure is consistent with 
the rights of the child, and in particular with Australia's obligation to treat the best 
interests of the child as a primary consideration in relevant decisions, including: 
whether Australia conducts an assessment of the best interests of the child prior to 
their removal to Nauru, and if so, what this process entails; and what other 
protection and humanitarian assistance is provided to child unauthorised maritime 
arrivals. The minister stated that while no children have been removed to Nauru 
since February 2019, the government takes all matters concerning the rights of 
children and families seriously. The minister stated that consideration of the 
individual circumstances of persons and their relationships with family members 
allows it to ensure that Australia acts consistently with its obligations and the best 
interests of the child are taken into account as a primary consideration in 
conjunction with other relevant considerations, such as the enforcement of 
Australia’s border protection policies and national security.  

2.72 With respect to actions prior to a person being removed to Nauru, the 
minister stated that departmental officers conduct a pre-transfer assessment to 
identify whether there are any obstacles to transfer at that time, and that this 
assessment expressly includes consideration of the child’s best interests for each 
minor under 18 years of age, covering issues relating to education services, 
accommodation, care, welfare and health services in the regional processing country 
and those specific to children. The minister stated that the requirement under 
section 198AD to take a person to a regional processing country and associated 

 
78  Singh v Canada, UN Committee against Torture Communication No.319/2007 (2011) [8.8]. 
79  Singh v Canada, UN Committee against Torture Communication No.319/2007 (2011) [8.8]-

[8.9]. 
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policy measures support family unity, with immediate family units being maintained 
during transfer. Under the arrangements in place, any transferred minors would be 
accommodated with their parents in family units. 

2.73 With respect to services in Nauru, the minister stated that Nauru is a party to 
the Convention on the Rights of the Child and is responsible for its compliance with 
its obligations arising under that Convention. The minister noted that Nauru has in 
place legislation and policy frameworks to promote the safety and wellbeing of 
children, including unaccompanied minors, in Nauru, with the Nauruan Minister for 
Multicultural Affairs legally the guardian of any unaccompanied minor in Nauru. The 
minister stated that the department has in place arrangements to support Nauru to 
ensure the safeguarding and wellbeing of unaccompanied minors while in Nauru, 
including: child-specific staff and case management; a child-friendly complaint 
mechanism; and regular assessments to monitor childhood development and 
wellbeing. 

2.74 However, serious concerns have been raised in relation to the welfare of 
children sent to Nauru historically. Of note, a recently published study of young 
people who had been sent to Nauru found that: almost 90 per cent of children 
brought to Australia from Nauru suffered physical health problems, including 
malnutrition and dental disease; almost 80 per cent reported one or more mental 
health symptoms; and 45 per cent had reported suicidal ideation, a suicide attempt, 
or self-harm.80 Given these serious concerns, it is not clear that the processes in 
place relating to decisions to transfer children from Australia to Nauru, and the 
services that would be available should children be placed there in future, would be 
sufficient such that they would adequately protects the rights of children. In 
particular, while the pre-transfer assessment process requires the completion of a 
'best interests assessment' in relation to children, it is not clear that this process 
meets the criteria required under international human rights law.81 

Right to equality and non-discrimination 

2.75 As to whether the measure may have an indirectly discriminatory impact on 
persons from certain nationalities in practice and, if so, whether this would 
constitute permissible discrimination, the minister stated that the continued 
differential treatment of a group of non-nationals (namely unauthorised maritime 

 
80  Lahiru Amarasena, Nora Samir, and Louise Sealy et al, Offshore detention: cross-sectional 

analysis of the health of children and young people seeking asylum in Australia, Archives of 
Disease in Childhood 2023 vol. 108, pp. 185-191. 

81  UN Committee on the Rights of the Child, General Comment No. 14 (2013) on the right of the 
child to have his or her best interests taken as a primary consideration (art. 3, para. 1). The 
application of this test in the specific context of sending children to a regional processing 
centre, and in particular the sufficiency of the 'best interest assessment' document itself, has 
been considered by the Andrew & Renata Kaldor Centre for International Refugee Law. See, 
Research Brief: Australia's obligation to asylum seeker children sent to Nauru (March 2021).  
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arrivals) could amount to a distinction on the basis of 'other status'. The minister 
stated that the government is of the view that 'this continued differential treatment 
of UMAs is for a legitimate purpose and based on relevant objective criteria, and is 
reasonable and proportionate in the circumstances'. The minister stated that the 
measure is a proportionate response to prevent unlawful non-citizens from 
'circumventing Australia’s managed migration program', and is aimed at discouraging 
persons from seeking to reach Australia by boat.  

2.76 However, as noted in the initial assessment, applying this measure only to 
those non-citizens who arrive in Australian territory by sea without a valid visa, 
appears to have a disproportionate impact on persons of certain nationalities 
(currently, Sri Lanka, Iran and Afghanistan).82 As such, it appears to be indirectly 
discriminatory on the basis of national origin. 

2.77 For discrimination to be permissible, the differential treatment must be 
based on reasonable and objective criteria such that it serves a legitimate objective, 
is rationally connected to that objective and is a proportionate means of achieving it. 
The stated objective in this instance is to discourage persons from circumventing 
Australia's migration program by seeking to claim asylum via boat. It is not clear that 
this would constitute a legitimate objective, particularly given that Australia is a 
signatory to the 1951 Refugee Convention and 1967 Protocol. In this regard, the UN 
High Commissioner for Refugees Mr Filippo Grandi recently advised Australia, in 
relation to this legislative instrument, that offshore processing or 'externalisation' 
arrangements 'shift asylum responsibilities, evade international obligations, [and] are 
contrary to the letter and spirit of the Refugee Convention'.83 It is not clear that 
pursuing such an objective would be regarded as a legitimate objective under 
international human rights law, and consequently it is not clear that this measure 
would constitute permissible differential treatment.84  

 
82  Of all refugee lodgements made in the Administrative Appeals Tribunal in the 2022–23 

financial year to date, 52 per cent of refugee lodgements by persons not classified as 
unauthorised maritime arrivals (totalling 4, 106 lodgements) were from Chinese and 
Malaysian citizens, whereas over 60 per cent of those from unauthorised maritime arrivals 
(totalling 17 lodgements) related to Iran, Sri Lanka and Afghanistan. See, Administrative 
Appeals Tribunal, Migration and Refugee Division, Caseload Report Financial year to30 April 
2023. 

83  This advice was provided most recently with respect to this legislative instrument. See, Mr 
Filippo Grandi, UN High Commissioner for Refugees, letter to the Hon Claire O'Neil MP, 
Minister for Home Affairs (4 February 2023).  

84  In this regard, in May 2018 the UN Committee on the Elimination of Racial Discrimination 
reiterated its recommendation that Australia process asylum claims in Australia, guaranteeing 
all procedural safeguards to migrants, asylum seekers and refugees. See, UN Committee on 
the Elimination of Racial Discrimination, Follow up letter sent to State Party, 
CERD/98thsession/FU/MJA/ks (10 May 2018). 

https://www.aat.gov.au/AAT/media/AAT/Files/Statistics/MRD-Detailed-Caseload-Statistics-2022-23.pdf
https://www.aat.gov.au/AAT/media/AAT/Files/Statistics/MRD-Detailed-Caseload-Statistics-2022-23.pdf
https://parlinfo.aph.gov.au/parlInfo/search/display/display.w3p;query%3DId%3A%22publications%2Ftabledpapers%2F2ed26bb1-813e-45c9-9b25-33a56a991145%22
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=INT%2FCERD%2FFUL%2FAUS%2F34937&Lang=en
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Sunsetting 

2.78 Lastly, it was noted that this instrument designates Nauru as a regional 
processing country for 10 years, and further information was sought as to why it 
does not provide for a shorter time. The minister advised that if the minister makes a 
designation under paragraph 198AB(1) of the Migration Act, the Act provides that 
the instrument must not provide that the designation ceases to have effect. 
However, the minister noted that pursuant to subsection 198AB(6) of the Act, the 
minister may, by legislative instrument, revoke the designation at any time. The 
minister stated that the term of the designation instrument is, therefore, governed 
by the sunsetting rules set out in Part 4 of Chapter 3 of the Legislation Act 2003. 
Subsection 50(1) repeals a legislative instrument on the first 1 April or 1 October 
falling on or after the tenth anniversary of the registration of an instrument 
registered after 1 January 2005. It is acknowledged that the legislation, as it currently 
stands, prevents this instrument from including a shorter date for sunsetting. If 
subsection 198AB(1A) of the Migration Act were amended future designations could 
include a shorter period of designation, allowing for regular review of the 
appropriateness and necessity of such designations. The fact that the designation 
remains in force for ten years without any requirement of review means the measure 
is less likely to be considered proportionate. 

Committee view 

2.79 The committee thanks the minister for this response. The committee notes 
that providing for the removal of unauthorised maritime arrivals from Australia to 
Nauru engages several human rights. The committee notes that it has repeatedly 
raised serious concerns about the adequacy of protections against the risk of 
refoulement in the context of offshore refugee processing, and has raised a range of 
human rights concerns in relation to persons removed to Nauru.85 The committee 
considers, therefore, that the re-designation of Nauru as a regional processing 
country enlivens these human rights concerns.  

2.80 The committee considers that, having regard to the numerous human rights 
concerns raised in relation to offshore processing in Nauru, there is a risk that this 

 
85  See, for example, the committee's analysis of the Migration and Maritime Powers Legislation 

Amendment (Resolving the Asylum Legacy Caseload) Bill 2014 in Parliamentary Joint 
Committee on Human Rights, Fourteenth Report of the 44th Parliament (October 2014) 
pp. 77-78. The UN Human Rights Committee in its Concluding observations on Australia 
recommended '[r]epealing section 197(c) of the Migration Act 1958 and introducing a legal 
obligation to ensure that the removal of an individual must always be consistent with the 
State party's non-refoulement obligations': CCPR/C/AUS/CO/6 (2017), [34].  See, also, 
Parliamentary Joint Committee on Human Rights, Report 1 of 2019 (12 February 2019)  
pp.14-17; Report 12 of 2018 (27 November 2018) pp. 2-22; Report 11 of 2018 (16 
October 2018) pp. 84-90; Thirty-sixth report of the 44th Parliament (16 March 2016)  
pp. 196-202; Report 12 of 2017 (28 November 2017) p. 92 and Report 8 of 2018 (21 August 
2018) pp. 25-28, Report 6 of 2019 (5 December 2019), pp. 83-98.   

https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2014/Fourteenth_Report_of_the_44th_Paliament
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2019/Report_1_of_2019
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2018/Report_12_of_2018
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2018/Report_11_of_2018
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2016/Thirty-sixth_Report_of_the_44th_Parliament
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2017/Report_12_of_2017
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2018/Report_8_of_2018
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2019/Report_6_of_2019
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legislative instrument is not consistent with Australia's absolute non-refoulement 
obligations and the prohibition against torture. Further, the committee considers 
that the remedies available to persons subject to removal to Nauru do not meet the 
threshold required by the right to an effective remedy.  

2.81 The committee welcomes the fact that no children have been transferred to 
Nauru since February 2019, but as a matter of law and policy, children would be 
liable to such removal in future. The committee considers that having regard to the 
seriousness of the concerns raised in relation to the welfare of children in Nauru 
historically, and noting that there are no existing processes in Nauru for children sent 
from Australia, it is not clear that the processes in place relating to decisions to 
transfer children from Australia to Nauru, and the services in place should any 
children be subsequently placed there, would be sufficient such that they would 
adequately protect the rights of the child, including the requirement to consider the 
best interests of the child as a primary consideration. 

2.82 The committee further notes that applying this measure only to those non-
citizens who arrive in Australian territory by sea (and not by plane) without a valid 
visa, has a disproportionate impact on persons of certain nationalities in practice, 
and considers that it is therefore indirectly discriminatory on the basis of national 
origin. The committee considers that it is not clear that this differential treatment is 
permissible, meaning there is a risk that the measure breaches the right to equality 
and non-discrimination.  

2.83 The committee draws these human rights concerns to the attention of the 
minister and the Parliament.   

 

 

 

 

 

 

  

 

 

 

Mr Josh Burns MP 

Chair 



Additional Comments Page 87 

Additional Comments 

Additional Comments of Senators O'Sullivan and Rennick1 

1.1 Senators O'Sullivan and Rennick acknowledge that the committee has 
repeatedly raised concerns about adequacy of protections against the risk of 
refoulement in the context of offshore processing. Notwithstanding these concerns, 
Senators O’Sullivan and Rennick believe that human rights are also supported by the 
deterrent effect that offshore processing has on the illegal, exploitative and 
dangerous people smuggling trade that would otherwise occur without this 
deterrent. 

 
 

 

 

 

 

Senator Matt O'Sullivan       

Liberal Senator for Western Australia 

 

 

 

 

 

 

 

Senator Gerard Rennick  

Liberal National Senator for Queensland 

 

 
1  This section can be cited as Parliamentary Joint Committee on Human Rights, Additional 

Comments, Report 6 of 2023; [2023] AUPJCHR 59. 
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