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National Redress Scheme for Institutional Child Sexual Abuse Amendment (2021
Measures No. 1) Rules 2021 [F2021L00990]

This responds to the Parliamentary Joint Committee on Human Rights’ (the Committee)
human rights analysis of the National Redress Scheme for Institutional Child Sexual Abuse
Amendment (2021 Measures No. 1) Rules 2021 (the Amending Rules) in its Report 10 of
2021.

Context

On 16 July 2021, the National Redress Scheme for Institutional Child Sexual Abuse Rules
2018 (the Rules) were amended to prescribe that certain universities in each jurisdiction are
not State or Territory institutions for the purposes of the National Redress Scheme for
Institutional Child Sexual Abuse (the Scheme). These institutions operate independently
from their state/territory governments and as such it would not be appropriate (nor would
state/territory governments agree) for them to be participating in the Scheme as State or
Territory institutions.

The amendment was required because, in some cases, these universities were arguably
captured by the definitions of State or Territory institutions in subsections 111(2) and 113(2)
of the National Redress Scheme for Institutional Child Sexual Abuse Act 2018 (the Act), and
so could not join in their own right as non-government institutions.

The Amending Rules

The Amending Rules prescribe that specific institutions are not State or Territory institutions
for the purposes of subsections 111(2) and 113(2) of Act.

For a survivor to access redress under the Scheme, an institution responsible for the abuse
must be participating in the Scheme. Under the Act, participation is voluntary and there is no
mechanism to compel state/territory or non-government institutions to join.

Under section 115 of the Act, the Minister for Families and Social Services may only declare
a State or Territory institution to be participating in the Scheme with the agreement of that
state/territory. The relevant state and territory governments have not agreed for the
universities in question to participate as State or Territory institutions as they operate
independently of government.

The power to prescribe that an institution is not a State or Territory institution allows the
Scheme to deal with instances where it is more appropriate for an institution to pay redress
for a person, rather than the state/territory. This is especially critical where a state/territory
has not agreed to the institution participating in the Scheme under its participating structure,
as required by section 115 of the Act.

Outcome
The amendments enable the universities to join the Scheme as non-government institutions.

This would provide opportunities for people who have experienced institutional child sexual
abuse in these institutions to seek an effective remedy through the Scheme.



Prior to the amendments, persons seeking redress for abuse at those institutions would not be
eligible to receive redress under the Scheme. It is the Government’s view that therefore the
amendments do not limit the rights of the child and the right to an effective remedy. Rather,
the amendments provide clarity that the universities are not covered by state or territory
participation in the Scheme, and provides the ability for the universities to join the Scheme
and provide access to redress.

The Department of Social Services is actively engaging with institutions named in
applications to encourage them to join the Scheme.

Conclusion

The Amending Rules are considered compatible with human rights, as they promote access to
an effective remedy for people who have experienced institutional child sexual abuse.

The Amending Rules clarify that the relevant institutions can participate in the Scheme in
their own right, therefore the Amending Rules facilitate access to redress.

The Government will continue to monitor and review the operation of the Scheme to ensure
that the Scheme remains compatible with human rights.









Some scenarios where it would be reasonable to consider whether a public assembly might
interfere with other persons’ enjoyment of Trust land could include an assembly:

e on a sports oval during a booked sports activity or

e in the midst of a licensed event (which could range from a private wedding, through to a
commercial music concert).

Whilst the Trust does not have fixed criteria as to when public assemblies may need to be
prohibited, in assessing scenarios such as those noted above, the Trust would explore the least
disruptive approach to resolution, to ensure minimum interference to the rights of enjoyment of
all parties concemned.

(c) why it is necessary to empower the Trust to ban assemblies that might interfere with
the enjoyment of Trust land by others, noting the other powers to ban assemblies that
may cause public safety concerns, or which may result in violence, endanger safety or
security of others, or lead to property destruction

Under subsection 19(2) of the Regulations, the Trust has a limited power to prohibit a public
assembly when notified of it. This power is in line with the restrictions recognised by

Article 21 of the International Covenant on Civil and Political Rights (ICCPR), with a
prohibition being allowed only to address public safety concerns, if the assembly is likely to
result in violence, endanger the safety or security of individuals, severely damage Trust land or
property, or interfere with the rights of other persons. These limitations on the right to assembly
are in line with the permissible limits provided by Article 21 of the ICCPR, as noted at
paragraph 2.85 in the Committee’s Report 5 of 2021 when assessing section 11 of the now
repealed Sydney Harbour Federation Trust Regulations 2001.

The Committee has noted, at paragraphs 1.11-1.12 of the Report, that disruptions that occur as
a result of peaceful public assemblies must be accommodated, unless they impose a
disproportionate burden. The Trust’s ability to prohibit a public assembly that may interfere
with the rights of other persons to enjoy Trust land is not a disproportionate burden, and the
Trust has not used its powers to prohibit public assemblies in the past.

A Trust decision to prohibit a public assembly must be accompanied by a written notice,
with reasons for a decision. Application for review of a decision to prohibit a public assembly
may be made to the Administrative Appeals Tribunal.

(d) how is it proposed that the prohibition of public assemblies will be enforced, and how
does the Trust’s power in sections 65B to 65D of the Act interact with these provisions

While there are no offences attached to the requirements of section 19 of the Regulations,
the compliance powers of sections 65B to 65D can potentially be used in relation to a failure to
comply with those requirements.

The Harbour Trust is developing its approach to the exercise of these new compliance powers,
in the context of the full suite of recent changes to the regulations and Act.
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