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The Hon David Littleproud MP

Minister for Agriculture and Northern Australia
Deputy Leader of the Nationals
Federal Member for Maranoa

Ref: MCS21-007610
30 September 2021

Dr Anne Webster MP

Chair

Parliamentary Joint Committee on Human Rights
Parliament House

CANBERRA ACT 2600

Via email: human.rights@aph.gov.au

Dear Dr Webster

| write in response to the observations of the Parliamentary Joint Committee on Human
Rights (the Committee) on the Biosecurity Amendment (Enhanced Risk Management) Bill
2021 (the Bill) in Human rights scrutiny report — Report 11 of 2021 (the Report).

To support the Committee’s consideration of the human rights implications of the Bill, |
provide the following advice on matters requested by the Committee at paragraph [1.36] of
the Report. This advice has been prepared in consultation with officials from the Department
of Health, noting that the Minister for Health and Aged Care also has responsibility for the
Biosecurity Act 2015 (the Biosecurity Act).

a) Why the legislation does not require that if an officer is made aware of a disability
that would affect a person’s ability to comply with the direction, that they must
consider making an exemption

The intention of new section 108M of the Bill is to minimise the risk of contagion of a listed
human disease, through the wearing of appropriate protective clothing and equipment, and
appropriate instruction in its use. A chief human biosecurity officer or human biosecurity
officer may exempt an individual from the requirement to wear protective clothing or
equipment under new subsection 108M(3). As the Committee has noted, the legislation does
not separately require the officer, if made aware of a disability, to consider making an
exemption under subsection 108M(3). The reasons for this approach are threefold.

First, the present drafting of the exemption in subsection 108M(3) provides greater flexibility
to appropriately respond in the circumstances of each individual case. Decisions that are
made in relation to exemptions will draw upon the officer’s clinical expertise or qualifications,
taking into account each individual's specific medical needs, the particular epidemiology of
the infectious disease and the evolving operational context in which the human biosecurity
group direction is given. A requirement to consider the exemption once aware of a disability
would be too prescriptive, and it would not be possible to exhaustively state all the specific
circumstances or operational contexts that might give rise to an exemption.
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Second, further safeguards in the Bill already ensure that chief human biosecurity officers
and human biosecurity officers will properly apply the biosecurity measure in section 108M
and will grant exemptions under subsection 108M(3) where appropriate in the circumstances.

In particular, officers must be satisfied that the inclusion of a requirement under section 108M
in a human biosecurity group direction would contribute to managing the risk of contagion of
a listed human disease, or the risk of a listed human disease entering, emerging,
establishing itself or spreading in Australian territory (see new subsection 108B(6)). Further,
before making a decision in relation to a biosecurity measure that is included in the group
direction (including under section 108M), subsection 34(2) also requires the officer to be
satisfied of a number of important considerations. These include that the measure is likely to
be effective in managing such risks; that it is appropriate and adapted to manage such risks;
that the circumstances are sufficiently serious to justify the measure; that the manner in
which the measure is to be imposed is no more restrictive or intrusive than is required in the
circumstances; and that the period of the measure is only as long as is necessary.

For example, if a human biosecurity officer is satisfied that a disability would affect a person’s
ability to comply with the measure under section 108M to wear protective clothing or
equipment, then the officer would already be required to consider, among other things,
whether this measure would be appropriate or adapted to manage the risk of contagion of
the listed human disease. If the officer is not satisfied that the considerations in subsection
34(2) could be met unless an exemption is granted under subsection 108M(3), then that
would be the appropriate course of action. Further, this Bill also does not affect the
application of any other Australian law, for example, the Disability Discrimination Act 1992,
that may also be relevant in the clinical decision making and operational application of these
provisions.

Finally, the exemption in subsection 108M(3) strikes the right balance between flexibility in
clinical decision-making to meet individual needs and the core objective of human biosecurity
group directions in managing the human health risks posed by a class of individuals.

The new human biosecurity group direction mechanism is intended to fill a gap in the
Commonwealth’s biosecurity framework to manage a group of individuals for preliminary
assessment and management of risks to human health, for example, where a number of
passengers onboard a large incoming cruise vessel have signs or symptoms of a listed
human disease. In the context of such time-critical decision-making processes, where there
are potentially a large number of individuals to be assessed and contagion risks to be
managed, further mandatory decision-making considerations (in addition to subsection
108B(6) and subsection 34(2) identified above) are not considered necessary.

b) Why there is no legislative criteria as to the type of examinations that will require
consent (e.g. anything invasive) and a specific requirement that such examinations be
undertaken with regard to the dignity, and where necessary, privacy, of the person
being examined

It is not considered necessary to include further specific legislative criteria in the Bill in
relation to examinations conducted under section 108N. This is because the existing
legislative criteria in the Bill in relation to examinations are already sufficient to ensure
informed consent and to safeguard an individual’s rights to dignity and, where necessary,
privacy. There are a number of reasons for this.



First, the decision of the chief human biosecurity officer or human biosecurity officer to
impose a biosecurity measure to undergo an examination under section 108N, and to
determine how consent is to be given, will be informed by clinical knowledge and expertise.
In order to accommodate the dynamic context of human biosecurity risk, including novel and
emerging infectious diseases and rapidly changing medical technology used in examinations
for diagnostic purposes, it is necessary for section 108N to be appropriately flexible to meet
future needs of managing human health risks.

Second, clinical decisions made in relation to the requirement to undergo an examination
under section 108N would also be subject to a number of significant safeguards, which limit
measures to only those that are appropriate and adapted to achieving the legitimate
objective of protecting human health. As discussed above, subsections 108B(6) and
subsection 34(2) require the chief human biosecurity officer or human biosecurity officer to
be satisfied of several important considerations before including a biosecurity measure under
section 108N in a human biosecurity group direction. For example, if temperature checks are
considered to be effective in managing the risk of contagion of a listed human disease by
identifying those individuals with a fever, the officer would then need to consider whether the
manner in which the requirement for a temperature check is imposed (including whether and
how consent is to be given) is no more restrictive or intrusive than is required in the
circumstances, and whether it is appropriate and adapted to managing the risk. In some
circumstances, the officer may decide that certain examinations would be inappropriate or
too intrusive if there is no consent, in which case they can require that consent must be given
before undergoing the examination, and also determine how consent can be given.

A further safeguard in new section 108R stipulates that examinations must be carried out in
accordance with appropriate medical standards or other relevant professional standards.

The chief human biosecurity officer or human biosecurity officer will make the decision on
what examination needs to be undertaken in accordance with the human biosecurity group
direction. The Medical Board of Australia sets out a code of conduct for all doctors in
Australia. It is not envisaged that the chief human biosecurity officer or human biosecurity
officer will always personally undertake the examinations. It is likely they will instruct other
medical professionals to undertake those tasks. Appropriate medical and professional
standards would apply. This standard usually means the degree of care and skill of the
average health care provider who practices in the provider's specialty, taking into account the
medical knowledge that is available in the field, or the level at which the average, prudent
provider in a given community would practice or how similarly qualified practitioners would
have managed the patient's care under the same or similar circumstances. This means the
‘standard’ is not static but evolves over time as evidence emerges and practice changes. The
process must be carried out in accordance with the medical ‘standard of the day’. It is
important to note that some states and territories have their own legislation governing
medical and professional standards. Given that there may be many different types of medical
professionals who may need to conduct examinations under new section 108R in different
states and territories, it would be too cumbersome to list exactly which standards apply,
based on the speciality.

Further, proposed section 108S would ensure that there be no use of force against an
individual to require the individual to comply with a biosecurity measure, including an
examination under section 108N.



With regard to personal privacy, there are further measures in place to protect the personal
information of relevant individuals (for example, in relation to personal medical details
disclosed during an examination). Part 2 of Chapter 11 of the Biosecurity Act already
contains a detailed regime for the use, record or disclosure of information under the
Biosecurity Act, and further protections are afforded to “protected information” which is
defined in section 9 as including “personal information” as defined under the Privacy Act
1988 (Cth). Breaches of the obligations regarding protected information are subject to
stringent penalty provisions under section 585 that deals with the unauthorised use, record or
disclosure of protected information.

c) Why there is no flexibility for officers to grant exemptions from the requirement to
undergo certain examinations

The Bill already contains a number of mechanisms to allow individual circumstances to be
taken into account in relation to an examination conducted under new section 108N. In the
event that consent is required for the examination, but the individual does not wish to provide
such consent, then that requirement would not apply to the individual (subsection 108N(3)),
and there is no need to provide a separate exemption. In other situations where the chief
human biosecurity officer or human biosecurity officer decides that it is not appropriate for an
individual to undergo a certain examination, alternative measures may be considered.

In particular, under existing Part 3 of Chapter 2 of the Biosecurity Act, a human biosecurity
control order may be imposed on an individual to manage the risks posed to human health.
The order could, for instance, provide for an alternative biosecurity measure, which could be
tailored to suit the individual’s circumstances, while also achieving the objective of managing
human health risks. In this context, the existence of a human biosecurity group direction
would not limit the imposition of a human biosecurity control order (see subsection 108J(1)).
Further, new subsection 108J(2) would apply so that if an individual in a class specified in the
human biosecurity group direction is subject to a human biosecurity control order, the group
direction would cease to be in force in relation to that individual. Safeguards already apply for
the imposition of a human biosecurity control order, including the general protections under
section 34. In addition, relevant medical and other professional standards apply in relation to
any alternative examinations conducted under section 90, and also include that there be no
use of force against an individual to require the individual to comply with such a biosecurity
measure (see sections 94 and 95).

The availability of existing Part 3 human biosecurity control orders therefore creates a flexible
mechanism to, in effect, ‘carve out’ an individual from the application of a human biosecurity
group direction. This regime permits consideration of the circumstances of a particular
individual, adheres with other relevant obligations in the Biosecurity Act, and upholds medical
and professional standards, whilst also securing the legitimate objective of managing the
human health risks of a listed human disease.

d) Why the bill provides no guidance as to when body samples must be destroyed (for
example, once testing has been completed), noting that body samples can contain
sensitive personal information

Under new subsection 108P(1), an individual who has undertaken an examination under
section 108N may be required to provide specified body samples for the purposes of
determining the presence of certain listed human diseases.



Pursuant to subsection 108P(2), an individual is only required to provide a body sample if the
individual consents to do so in the manner specified in the direction as required by
subsection 108P(3). Subsection 108P(4) then provides that the regulations must prescribe
requirements for taking, storing, transporting, labelling and using body samples provided
under subsection 108P(1).

The current framework in subsection 108P(4) of the Bill to allow the requirements for body
samples to be prescribed in the regulations offers suitable flexibility for the administrative and
procedural nature of such matters, while still retaining suitable clarity and transparency. The
prescription of such matters in the regulations is also consistent with the equivalent
provisions in the Biosecurity Act for the requirements for body samples in relation to human
biosecurity control orders (see subsection 91(3)). Further, the provision of body samples is
already subject to the safeguard in new section 108R that the biosecurity measures must be
carried out in a manner consistent with appropriate medical standards and other relevant
professional standards. As noted above, some states and territories have their own
legislation governing medical and professional standards, which extends to standards in
relation to the destruction of body samples. In light of the existing framework in the Bill and
the relevant standards, it is not considered necessary to exhaustively set out the
circumstances in which body samples must be destroyed, and would in fact create the
potential for duplicative or conflicting standards.

Additional safeguards apply through the regime in Part 2 of Chapter 11 of the Biosecurity Act
for the use, record or disclosure of information. As discussed above, “protected information”
is defined in section 9 of the Biosecurity Act as including “personal information” as defined
under the Privacy Act 1988 and is afforded additional protections. To the extent that the body
samples collected under section 108P contain personal information, then this will be dealt
with as "protected information” for the purposes of the Biosecurity Act. Additional protections
would apply under this framework, together with significant penalties for the unauthorised
use, record or disclosure of protected information under section 585. Given the current
regime for the confidentiality of information under the Biosecurity Act, it is not considered
necessary to impose separate requirements for handling personal information collected in
body samples.

e) How empowering an accompanying person of a ‘child or incapable person’ to give
consent on their behalf to undergo examinations and provide body samples, without
requiring any consideration as to the wishes of the child or incapable person, is
compatible with the rights of the child and the rights of persons with disabilities.

The application of the general protections in section 34 to decisions concerning the human
biosecurity group direction would provide for consideration of the rights enshrined in the
International Covenant on Civil and Political Rights, the Convention on the Rights of the
Child, the Convention on the Rights of Persons with Disability, and the personal protections
enshrined in the International Health Regulations. In making such a direction, and including
relevant biosecurity measures, subsection 34(2) requires that further consideration be given
to a range of important considerations (discussed above), which seeks to balance the
seriousness of the circumstances as well as the public interest in giving a direction or
including a measure, against the public interest in upholding an individual’s liberty or other
rights to ensure that appropriate protections are considered. As noted above, the Bill does
not affect the application of any other Australian law that may be applicable in the context, for
example the Disability Discrimination Act 1992.



Section 40 of the Biosecurity Act is intended to provide an additional mechanism for an
accompanying person (such as a family member and guardian) to provide consent on behalf
of a child or incapable person, when the child or person cannot provide consent on their own
behalf. This mechanism would be subject to appropriate medical and other professional
standards, including the usual practice of assessing the ability of a child or person to provide
consent on their own behalf. This is given effect through the requirement in section 108R that
appropriate medical and other professional standards apply in relation to examinations
conducted under section 108N and for the provision of body samples under section 108P.
The clinical expertise and training of the medical professional who is conducting the
examination or requesting the body samples would ensure that procedures requiring consent
are undertaken in a manner consistent with the rights of the child and persons with a
disability. Further, an additional protection is provided in new section 108S, which stipulates
that there be no use of force against an individual to require the individual to comply with a
biosecurity measure. Where a chief human biosecurity officer or human biosecurity officer
decides that it is not appropriate for an individual (including a child or incapable person) to
undergo a certain procedure, alternative measures may be considered.

The proposed approach to consent to human biosecurity group directions for a child or
incapable person would also promote internal consistency in the statutory framework of the
Biosecurity Act concerning children and incapable persons. For example, the proposed
approach for the human biosecurity group direction is consistent with the existing provision of
consent under section 40 by an accompanying person for a child or incapable person in
respect of a human biosecurity control order under Part 3 of Chapter 2 of the Biosecurity Act.
| have copied this letter to the Hon Greg Hunt MP, Minister for Health and Aged Care.

| thank the Committee for raising these issues for my attention.

Yours sincerely

DAVID LITTLEPROUD MP

cC: The Hon Greg Hunt MP
Minister for Health and Aged Care

































THE I A\JIN DLiIN 1LVINJIN 1L \JN MP
MINISTER ASSISTING THE PRIME MINISTER AND CABINET
MINISTER FOR THE PUBLIC SERVICE
SPECIAL MINISTER OF STATE

Reference: MC21-003148

Dr Anne Webster MP
Chair
Parliamentary Joint Committee on Human Rights

Parliament House
CANBERRA ACT 2600

Dear Dr Webster

Thank you for your correspondence dated 26 August 2021 on behalf of the Parliamentary
Joint Committee on Human Rights requesting further information regarding human rights
issues in relation to the Electoral Legislation Amendment (Party Registration Integrity)
Bill 2021 (the Bill). As you would be aware, the Bill was passed by the Parliament on

26 August 2021 and received Royal Assent on 2 September 2021.

The Government introduced the Bill to increase the member requirement for political
party registration to 1,500 members to strengthen the integrity of Australia’s electoral
framework, by ensuring parties maintain a genuine level of community support.

If a group has a genuine base of community support, meeting the requirement for 1,500
unique members should not be onerous or a barrier to the formation of new political
parties.

The Joint Standing Committee on Electoral Matters (JSCEM) recommended that the
membership requirements for political party registration be increased to 1,500 unique
members in its report on the 2013 federal election. JSCEM also recommended an increase
in party membership requirements in its 2016 report.

To the extent that the Bill engages and limits the right of citizens to take part in the conduct

of public affairs, it is proportionate to the legitimate end sought and is reasonable and
necessary in the circumstances.
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The member requirements for non-parliamentary parties have not increased since they were
first introduced in 1984. As noted in the Explanatory Memorandum, the increase to 1500
unique members is proportionate to the increase in Australia’s national voting population
since that time (currently approximately 17 million people). This threshold is also
proportionally less restrictive than equivalent thresholds under State electoral laws, and does
not prevent candidates from an unregistered party from standing for election as
‘Independent’ candidates.

The Bill clarifies the existing requirement for parties to rely on ‘unique’ members of for
the purposes of registration. This requirement has been in the Commonwealth Electoral
Act 1918 since 2000. It is an important safeguard against potential fraud and ensures that
political parties have a genuine base of community support. The limitation of the right is
therefore consistent with Article 25 of the International Covenant on Civil and Political
Rights.

The Australian Electoral Commission (AEC) manages the registration and membership
requirements of all federal political parties. As per the Party Registration Guide and
membership testing methodology at the time, the AEC required parties to provide a list of
500-550 members. The AEC has no line of sight to membership beyond this. Further
information as to which non-parliamentary parties meet the requirement of 1,500 members
will be available once new party membership lists are reviewed by the AEC.

Thank you again for writing. I trust that this information will assist you in finalising your
consideration of the Bill.

Yours sincerely

BEN MORTON

/ /2021










































OFFICIAL

Response to the Parliamentary Joint Committee on
Human Rights (PJCHR) Scrutiny Report 10 of 2021

Migration Amendment (Merits Review)
Regulations 2021 [F2021L00845]

Rights to a fair hearing and prohibition against expulsion of aliens without due process
Committee Comment

The Committee noted at paragraph 1.109 that to the extent that increasing review application fees
as a result of the Migration Amendment (Merits Review) Regulations 2021 has the effect of
preventing some individuals in Australia from having their visa decision reviewed in the
Administrative Appeals Tribunal (AAT) due to an inability to pay the application fee, it may engage
and limit the right to a fair hearing and the prohibition against expulsion of aliens without due
process.

At paragraph 1.108, the Committee requested further information in order to assess the
compatibility of this measure with these rights, specifically:

a) for those financially unable to make an application and therefore unable to access review in
the AAT, is any consideration given to providing a full financial waiver of the application
fees;

b) what other safeguards, if any, would operate to assist in the proportionality of this measure
for those in financial hardship;

c) why the application fee for review of migration decisions is considerably higher than the
standard application fee for all other AAT matters, and what implications does this have for
the right of equal access to courts and tribunals; and

d) whether other less rights restrictive alternatives were considered (such as raising revenue
in some other way) and if so, what those alternatives are.

Response

(a) for those financially unable to make an application and therefore unable to access review in the
AAT, is any consideration given to providing a full financial waiver of the application fees

Most migrants are expected to have the financial capacity to support their stay in Australia, and the
fee increase for certain applications for review would represent only a small additional impost in the
totality of expenses associated with temporary or permanent migration to Australia (such as travel
and accommodation). In considering the impact of this fee increase, it is important that the
Committee be mindful of the predominant cohorts of applicants that would be affected.
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Of the 15,969 applications lodged in the Migration and Refugee Division (MRD) of the AAT
between 1 July 2020 and 30 June 2021:

66 per cent related to protection visas and would not be subject to the fee increase
9 per cent were related to visitor visas

6 per cent were related to temporary work and skilled related visas

4 per cent were homination and sponsorship refusals

3 per cent were related to family visas

Notwithstanding the limited pool of applicants affected by the fee increase, it is acknowledged that
paying the fee of $3000 within statutory time limits may cause financial distress to a small number
of applicants, and in this circumstance, the AAT member may reduce the fee payable by up to 50

per cent ($1500).

Generally, for those not in immigration detention, the statutory timeframe to lodge a review
application is 28 days from the date of being deemed notified of the department’s decision to
refuse a visa application. Should a person be financially unable to afford the maximum reduced
rate of $1500 upon this notification, the 28 day period provides an opportunity to secure the funds
required to lodge an application for merits review. If securing the necessary minimum $1500 is not
achievable, than an application may not be made.

Nevertheless, maintaining the existing fee structure in the Migration Regulations 1994 for
applications for review under Part 5 of the Migration Act 1958 (the Act) (‘Part 5 reviewable
decisions’), including the 50 per cent cap in discounting the fee, should be considered reasonable
in balancing the additional benefits of the package, in providing additional resources to the AAT
and the Federal Circuit Court (FCC) to address migration related backlogs, against the associated
costs. Please refer to the following link for further information concerning the AATs funding and
application related revenue: www.transparency.gov.au/annual-reports/administrative-appeals-
tribunal/reporting-year/2019-20-26. In this context, it should be noted that an application for merits
review in the MRD is an independent review conducted by a Tribunal Member, and that in the
2019-20 financial year, applications lodged in the MRD made up 55% of all matters received in the
AAT.

(b) what other safeguards, if any, would operate to assist in the proportionality of this measure for
those in financial hardship

In addition to the above, many applicants affected by the increased fee will have had the ability to
work in Australia while awaiting the Department’s visa decision, and will likely retain the ability to
work during the statutory timeframe to lodge a review of a visa refusal or cancellation decision and
throughout the period of the review.

In the circumstance of an applicant who is awaiting their review decision and holds a bridging visa
without permission to work, if they are suffering financial hardship they may apply to change their
bridging visa conditions, seeking to be granted permission to work so that they may support
themselves in Australia.
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(c) why the application fee for review of migration decisions is considerably higher than the
standard application fee for all other AAT matters, and what implications does this have for the
right of equal access to courts and tribunals; and

(d) whether other less rights restrictive alternatives were considered (such as raising revenue in
some other way) and if so, what those alternatives are.

As highlighted previously, MRD matters make up more than 50% of all applications for review
lodged with the AAT. In addition to this volume, migration matters are often highly complex and
decisions often rely on subjective criteria. Whilst applications in some divisions of the AAT do not
attract a fee, such as review of a National Disability Insurance Scheme decision, or may be
subject to a full fee waiver, such as successful reviews of protection visa decisions, the present
fee amendment should be viewed within the specific context of the service sought by the review
applicant (that of merits review of a migration matter), and the costs of providing that service.

As mentioned in the 2021-22 Federal Budget, the increase to the fee is part of a funding package
for the AAT and the FCC that provided additional resources to the AAT and the FCC to reduce the
migration related backlogs that have developed.

Raising the fee for Part 5 reviewable decisions made under the Act ensures a direct link between
the benefits of this package and the cohort impacted by the fee increase. Relevantly, while the
package benefits review applications made under Part 7 of the Act (certain protection visa
decisions — ‘Part 7 reviewable decisions’), the fee increase does not affect them. It should be
noted that imposing a fee increase to Part 7 reviewable decisions could have resulted in a lower
overall increase per application required to offset the costs of the package. However, even though
a Part 7 reviewable decision does not attract a fee unless the review matter is unsuccessful, it
was considered that imposing the fee increase upon this cohort ran a higher risk of causing
financial hardship and may increase the risk of non-compliance with non-refoulement obligations.
Additionally, this could have included those who may already be receiving financial support under
the Status Resolution Support Services program.

For these reasons, it is clear that through only applying the fee increase to Part 5 reviewable
decisions, the amendments took into account the potential financial vulnerability of applicants of
Part 7 reviewable decisions in delivering a funding package that is proportionate and reasonable.
Itis also clear that in the context of the specific cohort of those affected by these amendments,
the fee remains reasonable and does not fetter an individual's existing right to submit reasons and
have their case reviewed by a competent authority, and that the associated package should result
in a more timely assessment of these claims.
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