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OFFICIAL

Response to the Parliamentary Joint Committee on
Human Rights (PJCHR) Scrutiny Report 8 of 2021

Crimes Legislation Amendment (Economic Disruption)
Regulations 2021 [F2021L00541]

Rights to a fair trial and fair hearing and privacy
Committee Comment

The Committee noted at paragraph 1.43 that the Regulations, which amend the definition of what
constitutes a ‘serious offence’ for the purposes of the Proceeds of Crime Act 2002 (POC Act), likely
pursue a legitimate objective and would appear to be rationally connected to that objective.

At paragraph 1.39, the Committee raised concerns about the proportionality of this measure with
respect to the right to a fair trial, the right to a fair hearing, and the right to privacy.

The Committee requested advice from the Minister as to whether the measure is proportionate.

Response

The Regulations are compatible with the human rights and freedoms recognised or declared in the
international instruments listed in section 3 of the Human Rights (Parliamentary Scrutiny) Act 2011.
To the extent that these measures may limit those rights and freedoms, such limitations are
reasonable, necessary and proportionate in achieving legitimate objectives, for the following
reasons:

The POC Act is civil in nature

The restraint and forfeiture powers available to law enforcement where property is linked to, or a
person commits, a ‘serious offence’ (as expanded by the Regulations) are properly characterised
as civil for the purposes of international human rights law. Proceedings under the POC Act are
subject to civil rules of evidence and are conducted in accordance with civil, not criminal,
procedure.

The Committee’s Guidance Note 2 states that the test for whether a penalty can be classified as
‘criminal’ relies on three criteria:

¢ the domestic classification of the penalty
e the nature and purpose of the penalty, and
e the severity of the penalty.

On the domestic classification of the penalty, section 315 of the POC Act expressly provides that
the relevant restraint and forfeiture powers are characterised as civil in nature under
Commonwealth law.
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On the nature and purpose of the penalty, the predominant purpose of the POC Act is not to deter
or punish persons for breaching laws. Paragraphs 5(a)-(ba) of that Act make it clear that the focus
is primarily on remedying the unjust enrichment of persons who profit at society’s expense, while
paragraphs (d)-(da) are focussed on the removal of illicit funds from the legitimate economy. In
addition, actions taken under the POC Act make no determination of a person’s guilt or innocence
and can be taken against assets without finding any form of culpability against a particular
individual (see sections 19 and 49 of the POC Act).

On the severity of the penalty, Guidance Note 2 provides that a penalty is likely to be considered
criminal for the purposes of human rights law if the penalty is imprisonment or a substantial
pecuniary sanction. Proceedings under the POC Act cannot in themselves create any criminal
liability and do not expose individuals to criminal sanctions (or a subsequent criminal record).
Further, orders made under the POC Act cannot be commuted into a period of imprisonment.

On whether the penalty is substantial, the POC Act contains mechanisms to allow an affected party
to exclude property from an order where it is not the proceeds or instrument of a crime, or to
compensate a person for the lawfully derived component of their property (see, for example, the
compensation orders at sections 77 and 94A of the POC Act). This ensures that the property that
is ultimately taken from the suspect reflects the quantum that has been derived or realised from
crime, ensuring that orders are aimed primarily at preventing the retention of ill-gotten gains, rather
than the imposition of a punishment or sanction.

In assessing the POC Act against Guidance Note 2, for the reasons stated, it does not meet the
criteria for a penalty being classified as ‘criminal’ and therefore in the Department’s view is
considered to be civil in nature.

Right to a fair trial and fair hearing

The relevant restraint and forfeiture powers are properly characterised as civil in nature for the
purposes of international human rights law. These powers do not engage the criminal process
guarantees as set out in Articles 14 and 15 of the International Covenant on Civil and Political
Rights (ICCPR) and are otherwise consistent with the right to a fair trial and fair hearing under the
ICCPR.

Proceedings under the POC Act are civil proceedings heard by Commonwealth, State and
Territory Courts in accordance with the relevant civil procedures of those courts and under civil
rules of evidence. This affords an affected person adequate opportunity to present their case, such
that the right to a fair hearing is not limited. The Regulations do not affect the civil court procedures
applicable to proceedings under the POC Act.

Affected persons will also be given notice of applications under the POC Act. Where the POC Act
allows an order to proceed without notice, there are justifiable reasons for doing so. For example,
restraining orders (which are interim in nature) can be made over property ex parte to ensure that a
subject is not tipped-off to law enforcement suspicions, and cannot dispose of the property before
the order can be made.

Right to privacy
The Committee has questioned whether prescribing the offences specified in items 10-18 of the
Regulations as ‘serious offences’ for the purposes of the POC Act is proportionate in achieving its

legitimate objectives, noting that a person can be required to forfeit property linked to an offence
where they have been acquitted of this offence or their conviction has been subsequently quashed.
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As noted in the Explanatory Statement, the Regulations are compatible with the right to privacy.
The POC Act already contains extensive safeguards that ensure the Regulations are the “least
rights restrictive option” that still achieves the legitimate objective of preserving public order and
the rights and freedoms of those subject to serious criminal behaviour.

These include:

e if an individual's property is subject to a restraining order, a court may be able to make
allowances for expenses to be met out of property covered by the restraining order (section
24), exclude property from the scope of the order or revoke the order (sections 24A, 29,
42), or refuse to make the order where it is not in the public interest to do so (sections 17(4)
and 19(3))

¢ if an individual's property is restrained and subject to a forfeiture order or automatic
forfeiture, a court can exclude the person’s interest from the scope of the order or from
automatic forfeiture (sections 73, 94 and 102)

e a court can refuse to make an order in relation to an ‘instrument’ of an offence in certain
circumstances, including where making the order is not in the public interest (sections
47(4), 48(2) and 49(4))

¢ anindividual may also seek a compensation order for the proportion of the value of the
property they did not derive or realise from the commission of an offence (sections 77 and
94A) or a buy back order (sections 57 and 103), and

¢ where an individual acquires property that constituted ‘proceeds’ or an ‘instrument’ of crime
in the legitimate situations outlined under section 330(4), this property ceases to be
‘proceeds’ or an ‘instrument’ of crime and generally cannot be subject to restraint or
forfeiture. This ensures that third parties who acquire property legitimately are adequately
protected.

In addition, section 322 of the POC Act provides persons against whom a confiscation order has
been made, or who have an interest in forfeited property, with the right to appeal the order. The
POC Act also includes protections preventing the destruction or disposal of property that is under a
forfeiture order, forfeited by operation of the Act or is subject to a pecuniary penalty order, a literary
proceeds order, or an unexplained wealth order, until the conclusion of any relevant appeal period,
except in limited circumstances. This is an important safeguard to ensure that a person’s property
is not destroyed or disposed of prematurely.

Proceeds of crime authorities are Commonwealth agencies that are bound by an obligation to act
as model litigants, and must not commence legal proceedings unless satisfied that litigation is the
most suitable method of dispute resolution (paragraph 4.2 of Schedule 1 and Appendix B of the
Legal Services Directions 2017). They are required to act honestly and fairly in handling litigation,
including litigation brought under the POC Act. This requirement includes, but is not limited to, an
obligation not to take advantage of a claimant who lacks resources to litigate a claim and not to rely
on technical defences except in limited circumstances.

For these reasons, to the extent that the amendments to the Regulations, in amending the
definition of what constitutes a ‘serious offence’, limit the right to a fair trial, the right to a fair
hearing, and the right to privacy, those limitations are proportionate to achieving a legitimate
objective.
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Attachment A

Response to Parliamentary Joint Committee on Human Rights
Human Rights Scrutiny Report 8 of 2021 (23 June 2021)

Report

On 26 May 2021, DFAT registered on the Federal Register of Legislation (FRL) 21 legislative
instruments made under Part 4 of the Charter of the United Nations Act 1945 (the Act). Of
these legislative instruments, 12 included listings of individuals while the other nine listed
only entities. Itis the 12 legislative instruments that list individuals (the legisiative
instruments) that are the subject of the Committee’s Report.

To assess the human rights compatibility of these legislative instruments, the Committee
sought further information, in particular:
e whether any of the individuals subject to listing under these legislative instruments
have been, at any time during their listing, in Australia, and if so, how many;
o how many of the listings in these legislative instruments are currently valid; and
e noting that that the Legisiation Act 2003 provides that a legislative instrument will
not apply before the instrument is registered to the extent that a person's rights
would be disadvantaged, what remedies, if any, does a person, against whom action
has been taken pursuant to these listings, have.

The Committee also sought advice on whether further consideration had been given to
previous recommendations made by the Committee about the operation of the
counter-terrorism financial sanctions regime established under Part 4 of the Act.

Response

The Department of Foreign Affairs and Trade (the Department) will ensure that a Statement
of Compatibility with Human Rights is prepared for all future counter-terrorism financial
sanctions listings to assist the Committee with its consideration of the human rights
implications of such listings.

All listings included in the legislative instruments registered on 26 May 2021 have been
validly made in accordance with the requirements of the Act. The legislative instruments
have been registered to put beyond doubt any question as to the enforceability of the
validly made listings contained within the instruments. The legislative instruments have
been registered in the same form in which they were first published in the Commonwealth
Gazette and, therefore, include both current and historical listings dating back to 2001. The
legislative instruments include 37 individuals currently subject to Australian counter-
terrorism financial sanctions. None of these individuals have been in Australia at any time
during their listing. The legislative instruments also contain the names of individuals whose
listings have since lapsed or been revoked.

As required by regulation 40 of the Charter of the United Nations (Dealing with Assets)
Regulations 2008, all persons and entities subject to financial sanctions under Australian
sanctions law are set out in a Consolidated List, available on the DFAT website.
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Registration of these listings as legisiative instruments does not alter the scheme
established by the Act or any rights owed to persons under the scheme to seek review or
revocation of a listing, or compensation for persons wrongly affected. To the extent that a
person considers that they were disadvantaged as a resulit of action taken in reliance on a
listing that person may seek judicial review of the action. Any such application would be
determined on a case by case basis.

The Department acknowledges the Committee’s advice that the instruments are subject to
disallowance. At the time of registration, DFAT acted on advice that the instruments were
not subject to disallowance, noting that the instruments give effect to Australia’s abligations
under international law. In this regard, and in response to the Committee’s broader
comments about the operation of the scheme more generally, it is important to note that
the framework established by Part 4 of the Act gives effect to Australia’s obligations under
United Nations Security Councit (UNSC) Resolution 1373 {Resolution 1373) and provides a
robust and agile framework to counter the financing of terrorism,

Australia is required to give effect to UNSC resolutions as a matter of international law.
Consistent with these obligations, the Minister is required under international law to list an
individual or entity for counter-terrorist financial sanctions if reascnably satisfied that the
listing criteria are met.

The listing criteria far counter-terrorism financial sanctions are set out in Resolution 1373
and implemented in Australia law by Regulation 20 of United Nations {Dealing with Assets)
Regulations 2008, which provides that:

the Minister must list a person or entity if the Minister is satisfied that the person or
entity is a person or entity mentioned in paragraph 1 (c) of Resolution 1373;

that is:

a person who commits, or attempts to commit, terrorist acts or participates in or
facilitates the commission of terrorist acts;

an entity owned or controlied directly or indirectly by such persons; or

a person or an entity acting on behalf of, or at the direction of such persons and
entities.

Counter-terrorism financial sanctions listings are publicly available. Historically, and in
accordance with the process set out in the Act, they have been gazetted in the
Commonwealth Gazette. As noted above, all persons and entities currently subject to
targeted financial sanctions, including individuals subject to counter-terrorism financial
sanctions, are listed on the Consolidated List, which is available on DFAT’s website.

In recognition of the potentially significant implications of counter-terrorism financial
sanctions decisions, section 15A of the Act provides for the automatic repeal of listings after
three years, if not otherwise continued by the Minister deciding to relist. The automatic
repeal mechanism does not prevent the Minister from reviewing a listing at any time. In
advance of any relisting, the Department invites submissions from affected persons or their
authorised representatives to inform the Minister’s decision.

A person can apply at any time to have their listing revoked or seek judicial review of a
listing decision. The Act does not provide for merits review. The exclusion of merits review
in relation to sanctions-related decisions is warranted by the seriousness of the foreign
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policy and national security considerations involved, as well as the sensitive nature of the
evidence relied on in reaching those decisions.

The Government considers that counter-terrorism financial sanctions listings are subject to
the appropriate level of reporting, transparency and oversight given their nature as
international obligations. The listings are subject to: automatic repeal after three years
unless continued by the Minister deciding to relist; Senate Estimates scrutiny; parliamentary
disallowance; parliamentary committee scrutiny; independent National Security Legisiation
Monitor self-initiated ‘own motion reviews’; Joint Standing Committee on Foreign Affairs
and Trade requests for private briefings; and judicial review.

The Act provides the Minister with certain permit granting powers, consistent with the
scope of UNSCR 1373 and subsequent relevant resolutions, including UNSC Resolution 1452
(2002} {UNSCR 1452). The Minister has a broad discretion to issue, on her own initiative,
permits authorising the provision of specified assets to a listed person or the use of or
dealing with assets owned or controlled by a listed person, Requests by asset owners or
holders for authorisation to use or deal with assets owned or controlled by listed persons
must be for basic expense dealings, contractual dealings or extraordinary expense dealings.
The restrictions in relation to authorised dealings, as set out in Part 3 of the Charter of the
United Nations (Dealing with Assets) Regulations 2008, are in accordance with our
international obligations under UNSCR 1373 and UNSCR 1452,

The Gaovernment is satisfied that Australia’s United Nations sanctions regimes are
compatible with human rights. The Government keeps its sanctions regimes under regular
review. ‘
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