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Response to the Parliamentary Committee on Human Rights — Report 15 of 2020
Federal Court and Federal Circuit Court Amendment (Fees) Regulations 2020

(a) The objective sought to be achieved by increasing the application fee for migration
matters in the Federal Circuit Court, and how this seeks to address a pressing or
substantial need

The increased application fee for migration matters will raise $36.4 million over the forward
estimates to offset costs associated with increasing judicial and registrar resourcing for the
Federal Circuit Court of Australia, in its general federal law and family law jurisdictions.

This additional resourcing will support the Federal Circuit Court in managing the growing
pressure of migration cases on the Court and assist with the timely resolution of both migraton
and family law matters. This additional resourcing will provide the Federal Circuit Court with:
e three additional general federal law judges, accompanied by two additional registrars,
and other support staff, to support the migration workload of the court,
e one additional family law judge, accompanied by five additional registrars, and other
support staff, to support the family law workload of the court, and
e increased base funding to support the court’s current and ongoing operations.

The number of migration matters filed in the Federal Circuit Court has grown from 3,544 in
2014-15to 6,555 in 2019-20. While the Federal Circuit Court continues to increase the number
of migration matters that it finalises each year, it has been unable to finalise as many matters
as there are filings. The Federal Circuit Court noted, in its 2019-20 annual report, that the level
of migration applications filed was a particular challenge for the court. The annual report went
on to note that the court considers the provision of judicial resources to be essential to the
timely resolution of the migration caseload, as well as noting that migration work presents
added demands on the court and its administration, such as for interpreters, that do not arise in
other areas of the court’s jurisdiction.

The additional resourcing provided as part of this measure is estimated to allow the Federal
Circuit Court to finalise approximately 1,000 additional migration matters each year.

The increase to the Federal Circuit Court migration fee will bring the Federal Circuit Court fee
into line with the Federal Circuit Court’s placement in Australia’s court hierarchy. Currently,
the Federal Circuit Court fee for migration litigant is 2.5 times lower than the fee for migration
applicants to the Administrative Appeals Tribunal ($1,826). The Federal Circuit Court fee set
by the regulation will adjust this fee so that it is appropriately set at the midpoint between the
Administrative Appeals Tribunal and the Federal Court.

It is notable that of the 25,809 migration lodgements in the Migration and Refugee Division of
the Administrative Appeals Tribunal in 2018-19, there were only 930 applications for a fee
reduction, and of which, 490 fee reductions were granted. Of the migration matters that
proceeded from the Administrative Appeals Tribunal to the Federal Circuit Court in 2018-19,
17 per cent of matters finalised were dismissed for non-appearance. It is also the case that
around 84 per cent of bridging visa holders in Australia have work rights.

Moreover, the Productivity Commission’s 2014 Access to Justice Arrangements report
recommended increased cost recovery in civil courts (recommendation 16.2). The Commission
noted that court fees generally bear little relationship to the resources used by the courts in
settling disputes and that court fees are relatively low.



It is also useful to note the benefits that will be realised for family law matters from the
increased resourcing to the Federal Circuit Court. The additional judge and five additional
judicial registrars will help those using the family law courts to resolve their matters faster
following a separation.

The Federal Circuit Court, in its 2019-20 annual report, noted that one of its priorities was
allowing registrars in the Federal Circuit Court to provide greater support to judges by assisting
with case management work and free up judicial time so that judges can focus on determining
the most complex matters and hearing trials. The additional five judicial registrars provided by
this measure will further increase the amount of judicial time that can be freed up, and assist
the court to build on recent initiatives that have relied on registrar involvement.

As you know, the Federal Circuit Court hears the vast majority of family law matters — around
87 per cent of all final order applications in 2019-20 — and resolved almost 17,000 final orders
last financial year. This additional support will assist the Federal Circuit Court to resolve more
matters each year to the benefit of separating families and their children.

It is important to recognise that the Government has put in place measures to ensure that this
change will not prevent access to justice for migration litigants. The current full fee exemption
will apply to applicants who would otherwise be in financial hardship, and this will also be
accompanied by the creation of a new reduced fee, set at half the full fee. The creation of a half
fee reduced rate is consistent with the half fee reduction already in place for the Administrative
Appeals Tribunal. Introducing a proposed partial exemption, which will enable eligible
migration litigants to pay a reduced fee set at $1,665 in the Federal Circuit Court, and retaining
the current full fee exemption provisions, ensures the Court has the discretion to reduce or
waive the fee requirement if appropriate in individual cases.

(b) What would be regarded as 'financial hardship' in the context of an application for
(i) a 50 per cent reduction in the application fee, and (ii) waiver of the full application fee

Registrars or Authorised Officers (trained Court staff who have been authorised) determine an
application for financial hardship. They have regard to the liquid assets and income of a party,
as well as any other relevant factors including financial dependents.

There are general waivers and discretionary hardship fee reductions/exemptions. General
waivers apply throughout the jurisdictions of the Court, including in migration matters.

Applicants are entitled to a complete waiver of the filing fees if they hold a Centrelink Health
Care Card, are receiving Legal Aid, are in detention or a correctional facility or are minors.
This general waiver is not discretionary.

(c) What guidance, if any, is or would the Registrar or authorised court officer be
provided with in determining whether payment of a full (or partial) migration matter
application fee would cause an applicant financial hardship?

A hardship waiver or reduction is discretionary and the decision to approve one is made by a
Registrar or Authorised Officer. In addition to general training, internal guidelines will assist
with guidance on these matters. Those internal guidelines are based on the guidelines used in
the Family Court of Australia and Federal Circuit Court’s family law jurisdiction.



The existing guidelines focus on liquid assets and income tests, rather than capital assets. If the
applicant does not meet any or all parts of the test, the applicant may still qualify for a reduction
or exemption if the Applicant can show there are circumstances which would cause them to
face hardship if they were required to pay the full fee. Registrars and Authorised Officers will
consider not only the internal guidelines, but also factors unique to migration applicants such
as the types of visa an applicant holds and what, if any, work rights they might have.

(d) What other safeguards, if any, would operate to assist in the proportionality of this
measure?

The availability of fee exemptions, both full and partial, are a longstanding and important
feature of Australia’s court and tribunal system to ensure access to justice. However, for
completeness, as well as these features, it is worth noting that the Administrative Appeals
Tribunal has jurisdiction under regulation 2.21 of the Federal Court and Federal Circuit
Regulation 2012 to hear reviews of decisions which are made in respect to fee reductions or
exemptions.



THE HON JOSH FRYDENBERG MP
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Ref: MS20-002720

Senator the Hon Sarah Henderson

Chair

Parliamentary Joint Committee on Human Rights
Parliament House

CANBERRA ACT 2600

Dear Senator Henderson

Thank you for your email of 26 November 2020 on behalf of the Parliamentary Joint Committee on
Human Rights (the Committee) regarding the Foreign Investment Reform (Protecting Australia’s
National Security) Bill 2020 (the Bill).

In the Committee’s Human Rights Report: report 14 of 2020 (Report), the Committee sought my
advice on number of issues, including:

»  the nature and scope of personal information that is authorised to be disclosed with a foreign
government and whether there are any specific safeguards in place;

. the necessity of the new directions power and what safeguards, if any, are in place; and

»  whether any of the civil penalties would be considered criminal for the purposes of
mnternational human rights law.

My response is set out in Annexure 1 to this letter.

Thank you for bringing the Committee’s concerns to my attention.

Yours sincerely

THE HON JOSH FRYDENBERG MP
22 /12 /2020

Parliament House Canberra ACT 2600 Australia
Telephone: 61 2 6277 7340 | Facsimile: 61 2 6273 3420



Annexure 1
In paragraph 1.13 of the Report, the Committee requested the Treasurer’s advice as follows:

In order to assess the compatibility of this measure with human rights, further information is
required as to:

(a) what is the nature and scope of personal information that is authorised to be disclosed to
a foreign government or entity;

(b) whether the proposed limitation on the right to privacy is only as extensive as is strictly
necessary, noting that the purpose for which protected information can be disclosed to a
foreign government or entity is very broad;

(c) what are the consequences, if any, of a foreign government failing to use protected
information in accordance with an agreement, particularly where an individual's right to
privacy is not protected;

(d) how the specific safeguards in the Australian Privacy Principles and the Privacy Act
1988 operate with respect to this measure;

(e) why there is no requirement in the bill requiring that the agreement with the foreign
government or entity must seek to include privacy protections around the handling of
personal information, and protection of personal information from unauthorised disclosure;

(f) what is the level of risk that the disclosure of protected information relating to national
security could result in: the investigation and conviction of a person for an offence to which
the death penalty applies in a foreign country; and/or a person being exposed to torture or
cruel, inhuman or degrading treatment or punishment in a foreign country; and

(g) what, if any, safeguards are in place to ensure that information is not shared with a
foreign government or entity in circumstances that could expose a person to the death
penalty or to torture or cruel, inhuman or degrading treatment or punishment, including:

(1) the approval process for authorising disclosure; and

(i1) whether there will be a requirement to decline to disclose information
where there is a risk that it may expose a person to the death penalty or to
torture or cruel, inhuman or degrading treatment or punishment.

Protected information is defined in subsection 120(1) of the Foreign Acquisitions and Takeovers
Act 1975 (FATA) to mean information obtained under and in accordance with the FATA (with
certain exceptions). Protected information obtained under the FATA is used by the Treasurer to
make decisions on whether certain foreign acquisitions or mergers are contrary to the national
interest. Protected information can include personal information as defined under the Privacy Act
1988. Personal information may include a person’s name, address, email address and phone
number.

The amendments provide that protected information under the FATA may be shared with foreign
governments in limited circumstances. These circumstances are where national security risks may
exist, where it is not contrary to the national interest to do so, and where there is an agreement in
place between Australia and the foreign government. The permitted scope of sharing information
with foreign governments needs to be sufficiently broad to provide the Treasurer with sufficient
flexibility in assessing and addressing national security risks. However, there are protections to put
appropriate limits on disclosure.



The exchange of information with foreign governments may be necessary for the Treasurer to
obtain a ‘full picture’ of the applicant, as the applicant may be making similar investments in other
countries. This would allow the Treasurer to leverage the knowledge and experience of other
countries. Being able to draw on the knowledge and experience of other countries would allow the
Treasurer to better assess any potential national security risks and make an assessment on cases
related to national security. Additionally, sharing may be necessary where a national security risk
for another country is identified and that risk poses an indirect national security risk for Australia.

Information would only be used in accordance with the agreement between Australia and the
foreign government and that information would not be further disclosed unless in accordance with
that agreement. Information cannot be shared unless such an agreement is in place. Australia would
need to negotiate individual agreements with foreign governments setting out mutually agreed
standards for handling personal and commercial-in-confidence information. These individual
agreements would need to provide that the information can only be used for the purpose for which it
is shared. The agreement would provide for adequate protections for the use of information and
could have mechanisms in place to resolve differences with the foreign government. Proposed
paragraph 123B(1)(e) stipulates the sharing of information would not occur unless the foreign
government undertakes not to use or further disclose the information in accordance with the
agreement or otherwise as required or authorised by law. Additionally, if further constraints or
protections are required when the information is shared, proposed subsection 123B(3) allows the
Treasurer to impose conditions in relation to the information to be disclosed.

In line with its obligations under the Privacy Act 1988, the Government would seek to include
privacy related protections in the agreements, as appropriate, to prevent any unnecessary release of
information. However, as any information proposed for sharing will relate to national security risks,
and therefore possible law enforcement actions, the receiving agencies should be able to receive
sufficient information to identify persons or entities of interest for further inquiries. This approach
is consistent with exceptions under the Privacy Act 1988, which exempts the applications of the
Australian Privacy Principles for appropriate action relating to suspected unlawful activity or
serious misconduct. It is difficult to predict whether the sharing of protected information may result
in persons being at risk of the death penalty, or a person being exposed to torture or cruel, inhuman
or degrading treatment or punishment in a foreign country because such risk is highly dependent on
the particular circumstances of each case. Such risk can be considered in any decision to share
information, where relevant.

In negotiating the relevant agreements, the Government intends to act consistently with the
Australian Government’s official policy to oppose the death penalty in all circumstances for all
people. Further, negotiators intend to be guided by the Australian Government’s broader approach
to seek assurances of protection against exposing a person to the death penalty or to torture or cruel,
inhuman or degrading treatment or punishment in relation to extradition treaties and mutual
assistance arrangements, to the extent relevant. For example, an agreement may limit the use of the
information for the investigation and enforcement of foreign investment related legislation only,
and require that the other country does not impose the death penalty. In such instances, seeking
explicit assurances would appear unnecessary.

In negotiating and finalising these agreements, the Government will seek advice from all relevant
agencies on appropriate measures and assurances to ensure effective outcomes, whilst ensuring
appropriate human rights protections.

The Government has not yet commenced negotiating any international agreements under proposed
section 123B. Where the negotiations result in a treaty level agreement, then in accordance with
established practice, any agreement proposed to be entered into by the Government will be tabled in
Parliament and subject to scrutiny by the Joint Standing Committee on Treaties.



The Joint Standing Committee on Treaties would be able to review the appropriateness of the
international agreement and provide adequate oversight and scrutiny on any proposed agreements
between Australia and foreign governments

In paragraph 1.29 of the Report, the Committee requested the Treasurer’s advice as follows:

In order to assess the compatibility of this measure with the rights to work, equality and
non-discrimination and privacy, further information is required as to:

(a) what is the substantial and pressing concern that the measure seeks to address and how is
the measure rationally connected to the objective;

(b) what, if any, safeguards are in place to ensure that the measure does not unlawfully
discriminate against persons with protected attributes, particularly national origin;

(c) why is it appropriate that the standard of 'reason to believe' should be required for the
Treasurer to make directions, noting the potential interference with human rights by making
a direction, and whether 'reason to believe' imports a requirement that the belief must be one
that is reasonable;

(d) why the bill does not set out that the Treasurer is required to afford a person an
opportunity to make submissions on the matter before the Treasurer makes or varies a
direction;

(e) whether consideration has been given to other less rights restrictive ways to achieve the
objective; and

(f) whether there is the possibility of oversight and the availability of review of the
Treasurer's decision to make a direction.

Treasury’s approach to managing compliance has evolved over recent years as the nature and type
of acquisitions has changed. It has become increasingly clear that community expectations have
risen, and Members of Parliament expect Treasury to be able to assure the Australian community
that effective monitoring and compliance arrangements are in place.

The amendments meet these expectations by enhancing and expanding the Treasury’s enforcement
and compliance toolkit. The Bill brings the compliance and enforcement tools available to Treasury
in line with other regulators, including those in the Treasury portfolio.

The Bill introduces new powers to provide the Treasurer with the ability to give directions to
investors to prevent or address suspected breaches of conditions or of foreign investment laws,
providing the Treasurer the ability to respond to actual or likely non-compliance. This is similar to
the Australian Prudential Regulation Authority’s power under the Superannuation Industry
(Supervision) Act 1993 to issue a direction to a person who is in control of the RSE licensee to
relinquish that control, where APRA has reason to believe that the person has been, or is unlikely to
be, able to satisfy one or more of the trustee’s obligations, does not have the relevant approvals, or
provided false or misleading information.

The Treasurer’s directions are designed to provide a quick and efficient response to the conduct of a
person and to require the person to promptly remedy a breach of the FATA. The power supports
early regulatory intervention in order to protect further or ongoing harm to the national interest.



The measure will ensure that the Treasurer will have sufficient powers to intervene early to ensure
compliance with the FATA. Directions given by the Treasurer are aimed at protecting Australia’s
national interest and preventing or addressing suspected breaches of the law.

The term ‘reason to believe’ is not intended to create a lower or different bar to the term ‘reasonably
believes’. It is an appropriate standard to apply here as the directions and interim directions are
intended to be flexible and responsive mechanisms to enable prompt regulatory action and
remedies, as stated above.

The issue of a directions order by the Treasurer is aimed at correcting or preventing
non-compliance. Therefore the provisions do not apply to the general public, but to persons and
entities who should be reasonably aware of their obligations under the FATA.

Procedural fairness and the opportunity for a person to engage with the Treasury prior to
enforcement action being taken is inherent in the approach taken to administering Australia’s
foreign investment screening regime. It has been longstanding practice of the Treasury to work with
a foreign investor to achieve compliance where non-compliance is identified. Procedural fairness
obligations already apply to the Government’s ongoing administration of the FATA, and a
requirement to meet its procedural fairness obligations being placed on the face of the Bill would
create doubt elsewhere in the FATA where procedural fairness obligations already apply. In
accordance with existing procedural fairness obligations, Treasury gives persons an opportunity to
make submissions on a matter before Treasury provides advice or the Treasurer makes or varies a
direction.

Finally, in terms of review, administrative decisions made under the FATA are subject to judicial
review under section 39B of the Judiciary Act 1903.

In paragraph 1.39 of the Report, Committee requested the Treasurer’s advice as follows:

Further information is required in order to conduct a full assessment of the potential
limitation on criminal process rights, in particular:

(a) noting the potential severity of the civil penalties, why any of the civil penalties would
not be characterised as criminal for the purposes of international human rights law; and

(b) if such penalties are 'criminal' for the purposes of international human rights law, how
are these compatible with criminal process rights under international human rights law

Consideration has been given to the guidance set out in the Parliamentary Joint Committee on
Human Rights” Guidance Note 2: Offence provisions, civil penalties and human rights and to the
Attorney General’s Department’s A Guide to Framing Commonwealth Offences, Infringement
Notices and Enforcement Powers.

The Guidance Note observes that civil penalty provisions may engage criminal process rights under
articles 14 and 15 of the International Covenant on Civil and Political Rights (ICCPR), regardless of
the distinction between criminal and civil penalties in domestic law. This is because the word
‘criminal’ has an autonomous meaning in international human rights law. When a provision
imposes a civil penalty, an assessment is therefore required as to whether it amounts to a ‘criminal’
penalty for the purposes of articles 14 and 15 of the ICCPR.

While the civil penalties under the Bill are not classified as criminal under Australian law,
consideration is nonetheless given to the nature, purpose and severity of the penalties.



The purpose of the increase to the maximum civil penalty is to act as a sufficient deterrent for
misconduct. Treasury considers that the increased penalties do not amount to criminal penalties
because the penalties do not apply to the public at large and are limited to persons and entities
whose investments are screened under the FATA. These persons and entities should be aware of
their obligations under the FATA. For example, a foreign person who has been given a no objection
notification under section 74 or 75 or an exemption certificate given under Division 5 of Part 2 must
not contravene a condition specified in the notification or in the certificate.

The maximum penalty for contravening a civil penalty provision for an individual is either 5,000
penalty units or 75 per cent of the value to which the alleged contravention relates, determined
according to the introduced valuation rules. While this penalty is substantial, it is also comparable
to recent penalty increases in the Australian Securities and Investments Commission Act 2001. The
maximum penalty enables the imposition of an effective and commensurate penalty, noting that
certain investments are not screened under the FATA unless the value of the investment exceeds
$1.192 billion. The increased penalty reflects the size and nature of the investments being screened
under the FATA. The increased penalty also ensures civil penalties for individuals proportionately
align with the increase in civil penalties for bodies corporate, and act as a sufficient deterrent for
misconduct.

In practice, it is intended that courts would use their discretion to impose an appropriate penalty.
The penalties in the Bill are the maximums that a court can impose, taking into account the facts
and circumstances of each case.

The method for calculating the applicable civil penalty provides flexibility which ensures that the
penalty reflects the seriousness of the contravention and community expectations. It will ensure that
incurring a civil penalty is not merely considered a cost of doing business, and that the penalty
amount is appropriate to deter and address misconduct.

While the civil penalty amounts are intended to deter misconduct, none of the civil penalty
provisions carry a penalty of imprisonment. The civil penalty provisions should not be considered
‘criminal’ for the purpose of human rights law due to their application in ensuring compliance with
the FATA. Therefore, the civil penalty provisions do not create criminal offences for the purposes
of articles 14 and 15 of the ICCPR.

Furthermore, the increased penalties for civil penalty provisions will apply to offences that are
committed after the Bill commences and will apply prospectively, therefore upholding article 15 of
the ICCPR.





















Major reforms to the AMEP were announced on 28 August 2020, to improve English
language acquisition outcomes for migrants and humanitarian entrants in Australia.

Subject to amendment of the Immigration (Education) Act 1971, key changes will include:

e uncapping the 510 hour English tuition entitlement, to provide unlimited hours of
tuition;

¢ raising the AMEP eligibility threshold and exit point for the program from functional
to vocational English; and

e removing the time limits on enrolling, commencing and completing AMEP tuition (for
those already in Australia as at 1 October 2020).

This is the most significant reform to the AMEP in many years and means that more
migrants will be able to access free English tuition for longer, and until they reach a higher
level of proficiency.

English language proficiency is especially important, not only for communicating and
connecting, but also because it improves employment prospects.

When a person undertakes to make reasonable efforts to learn English, they would do so in
the context of what is reasonable in their own circumstances. In some cases, this may mean
that they try to learn some basics to be able to undertake everyday interactions, such as
shopping or talking to their neighbour.

Where an applicant does not sign the AVS, the delegate would seek to explain the AVS to
the applicant and request again that they sign it. Where the applicant refuses, the delegate
may consider if a waiver is applicable. If no waiver is applicable, the delegate, in
consultation with the relevant policy area, would determine whether the application should
be refused due to the applicant not satisfying a criteria for the grant of the visa.

1.84 In order to form a concluded view of the human rights implications of this legislative
instrument, the committee seeks the minister's advice as to the matters set out at
paragraph [1.80].

1.80 As this instrument is exempt from disallowance, no statement of compatibility is
required to be included in the explanatory statement. Consequently, there is insufficient
information with which to assess the compatibility of the instrument with human rights.
Further information is required in order to assess whether the rights to equality and non-
discrimination and the rights of persons with disabilities may be engaged and limited, and in
particular:

(a) whether a person's compliance with an undertaking to make reasonable efforts to learn
English pursuant to this instrument is assessed following their agreement to the statement
of values, and, if so, how;

There is no compliance component associated with the AVS after the person has signed it.

The changes to the AVS do not alter English language requirements already in place as
criteria for the grant of certain visas, and does not alter the Australian Citizenship Test
which is conducted in English.



(b) whether an undertaking to make reasonable efforts to learn English pursuant to this
instrument is enforceable and, if so, what type of action could be taken in response to a
failure to make such reasonable efforts (for example, whether a person's visa could be
cancelled on that basis);

As above, there is no compliance component associated with the AVS after the person has
signed it, and hence it is not enforceable.

The changes to the AVS do not alter existing visa cancellation grounds.

(c) whether the requirement that a person undertake to learn English could be severed from
the remainder of the Australia values statement; and

Australian values are the ‘glue’ that holds the nation together. They define and shape our
country and culture. Among our values is the importance of a shared language as a unifying
element of Australian society, and the requirement in the AVS that a permanent visa
applicant undertakes to make reasonable efforts to learn English reflects this.

As compliance with this requirement is not assessed, | consider it unnecessary to sever it
from the remainder of the AVS. However, as explained further below, the requirement to
sign the statement may be waived.

The requirement to undertake to make reasonable efforts to learn English is only included in
the AVS to be signed by permanent visa applicants. This recognises that English language
proficiency is a key contributor to successful migrant settlement and integration outcomes.

As outlined above, eligible migrants and humanitarian entrants are able to access free
English language tuition through the AMEP.

(d) what kind of circumstances would be captured by the 'compelling circumstances' which
may excuse an applicant from the requirement to sign a values statement, and whether this
could include flexibility to excuse visa applicants based on their age, disability status, or
other personal circumstances.

Where compelling circumstances exist, the Minister or delegate may decide that the
applicant is not required to sign the AVS. Examples of compelling circumstances include
where an applicant is mentally or physically incapacitated. However, there is no minimum
threshold for circumstances to be 'compelling'. It is open to the Minister or delegate to
regard other circumstances as '‘compelling'.

As noted above, a person undertaking to make reasonable efforts to learn English would be
doing so in the context of what is reasonable in their own circumstances, which would
include circumstances such as age or disability. However, this will not be assessed by the
Department.
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