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THE HON PETER DUTTON MP
MINISTER FOR HOME AFFAIRS

Ref No: MS20-002694

Senator the Hon Sarah Henderson

Chair

Parliamentary Joint Committee on Human Rights
Parliament House

CANBERRA ACT 2600

Jarod-

/
Dear Ms Henderson
Thank you for your correspondence of 15 October 2020, requesting further
information on the Coronavirus Economic Response Package (Deferral of Sunsetting
— ASIO Special Powers Relating to Terrorism Offences) Determination 2020.
I have attached my response to the Parliamentary Joint Committee on Human
Rights’ Scrutiny Report 12 of 2020 as requested. | appreciate the extension of time
until 5 November 2020 within which to provide the response.

Yours sincerely

PETER DUTTON

Pariiament House Canberra ACT 2600 Telephone: (02) 6277 7860




Response to Parliamentary Joint Committee on Human Rights
Human rights scrutiny report 12 of 2020

Coronavirus Economic Response Package (Deferral of Sunsetting—ASIO
Special Powers Relating to Terrorism Offences) Determination 2020

Introduction

This paper responds to clarification sought by the Parliamentary Joint Committee on Human Rights
in relation to the Coronavirus Economic Response Package (Deferral of Sunsetting—ASIO Special
Powers Relating to Terrorism Offences) Determination 2020 (the Determination) in its Human rights
scrutiny report 12 of 2020.

The Determination extended the sunset date for the existing questioning, and questioning and
detention, powers of the Australian Security Intelligence Organisation (ASIO) in Division 3 of Part llI
of the Australian Security Intelligence Organisation Act 1979 (ASIO Act), from 7 September 2020 to
7 March 2021, or until the provisions in the Australian Security Intelligence Organisation
Amendment Bill 2020 (the Bill) are operative (if earlier).

Extending the operation of the Australian Security Intelligence Organisation’s
(ASIO) compulsory questioning and detention powers

Committee comment

1.35 In order to form a concluded view regarding the extended operation of ASIO's compulsory
questioning and detention warrants powers, further information is required as to:

(a) what evidence demonstrates a pressing and substantial concern sought to be addressed by
maintaining ASIO's questioning and detention warrant power, noting that the government
has introduced primary legislation seeking to repeal the detention powers, and that the
power itself has never been used;

(b) how maintaining ASIO's questioning and detention warrant powers is rationally connected
with (that is, effective to achieve) any such pressing and substantial concern; and

(c) whether the extension of ASIO's detention warrant powers is a proportionate means by
which to address a pressing and substantial concern; and whether there are any less rights
restrictive measures (such as the use of questioning warrants without detention) to
achieve the stated objective.

Response

The Australian Security Intelligence Organisation Amendment Bill (the Bill) was introduced into
Parliament on 13 May 2020 and referred to the Parliamentary Joint Committee on Intelligence and
Security (PJCIS) for review. The Bill repeals the Australian Security Intelligence Organisation’s (ASIO)
existing questioning, and questioning and detention, warrant framework in Division 3 of Part Il of
the Australian Security Intelligence Organisation Act 1979 (ASIO Act) and introduces a reformed



compulsory questioning and apprehension framework. The proposed framework in the Bill remains
subject to consideration by the PJCIS.

The Bill implements the Government’s response to recommendations of the PJCIS in its Inquiry
Report on ASIO’s questioning and detention powers of 10 May 2018. In its report, the PJCIS
recommended that ASIO retain a compulsory questioning power. Consistent with this
recommendation, the Determination will ensure that ASIO’s compulsory questioning power is
retained while the PJCIS and the Parliament consider the reforms to ASIO’s compulsory questioning
powers brought forward in the Bill. The Government intends to pass the Bill as soon as possible after
carefully considering any recommendations of the PJCIS’s current review of the Bill.

In addition, allowing ASIO’s detention power to sunset before the new questioning framework
contained in the Bill is implemented would risk a capability gap for ASIO. The ability to detain a
person under a questioning and detention warrant is potentially necessary to ensure that ASIO’s
questioning and investigation is not prejudiced where there are reasonable grounds on which to
believe that the person may not comply with a request to appear, may alert people involved in a
terrorism offence to the investigation, or may destroy records or other things that the person may
be requested to produce. This power is necessary to ensure the timely gathering of information
relevant to investigating a terrorism offence. If a person is allowed to disrupt questioning this could
jeopardise the effectiveness of the information gathering process, thereby undermining an
investigation into a terrorism offence. This issue has been addressed by the addition of an
apprehension power contained in the Bill, but could not be addressed if only ASIO’s questioning, but
not its questioning and detention, powers were extended pending passage of the Bill.

The Government’s aim remains to pass the Bill as soon as possible, at which time the extension of
the existing powers will cease to have effect, and the new framework contained in the Bill will come
into force.
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