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Dear SenJ1or
Thank you for your email dated 24 September 2020, requesting advice about human
rights issues identified by the Parliamentary Joint Committee on Human Rights in the
Radiocommunications Legislation Amendment (Reform and Modernisation) Bill 2020
(the Bill).
The Bill will amend the Radfocommunications Act 1992 (the Act) to implement
recommendations of the 2015 Spectrum Review (the Spectrum Review) and fulfil the
Australian Government's commitment to modernise the legislative framework for
spectrum management.
The Committee has sought further information on the Bill, in particular:
(a) whether the proposed civil penalties in Schedules 4 and 6 of the bill could
apply to members of the public, including volunteers working under an
organisation which holds a radiocommunications licence; and
(b) whether any of the civil penalties in Schedule 4 could be characterised as
criminal for the purposes of international human rights law, and if so, how are
they compatible with criminal process rights set out in articles 14 and 15 of
the International Covenant on Civil and Political Rights (ICCPR).
I have set out some advice in response to the issues raised by the Committee in this
letter. I welcome further debate on the provisions of the Bill, including discussion of
these issues, as they are considered by the Parliament.
Civil penalty provisions in Schedules 4 and 6 of the Bill that apply to individuals

Schedule 4 of the Bill repeals and substitutes Part 4.1 of the Act which deals with the
regulation of radiocommunications equipment and prohibitions regarding possession
and use. The effective regulation of equipment is necessary to contain interference to
radiocommunications, provide for the electromagnetic compatibility of equipment, and
to protect the health and safety of individuals from adverse effects attributable to radio
em1ss10ns.
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Schedule 4 of the Bill contains a number of civil penalty provisions that could apply to
an individual in some circumstances. These provisions include:
•
non-compliance with an interim ban on equipment related to the operation of such
equipment in proposed section 170, and
•
non-compliance with a permanent ban on equipment related to the possession or
operation of such equipment in proposed section 176.
While these provisions can apply to individuals, the high levels of civil penalty
available under section 176 would not apply until processes specified in the Bill had
been undertaken. These include the Australian Communications and Media Authority
(ACMA) issuing a permanent ban by legislative instrument, following public
consultation, and the expiry of any amnesty period determined by ACMA, during
which the individual would have the opportunity to forfeit the equipment without
penalty. It is also expected that alternative enforcement options will generally be more
appropriate in the case of non-compliance by individuals (discussed more below).
Schedule 6 of the Bill introduces a graduated set of enforcement tools to enable
ACMA to take proportionate action in response to non-compliance with the provisions
of the Act. As part of this, Schedule 6 introduces several civil penalty provisions and
also repeals a number of the current criminal penalties and replaces these with civil
penalty provisions where this provides a more appropriate response than a criminal
sanction.
Schedule 6 also contains a number of civil penalties that could, in some circumstances,
apply to an individual. These provisions include amendments to:
•
section 46, which concerns the operation of a radiocommunications device
without a licence,
•
section 4 7, which concerns the unauthorised possession of a radiocommunications
device, and
•
section 197, which concerns reckless conduct that may result in substantial
interference, disruption or disturbance to radiocommunications.
Sections 46 and 47 would not apply to individuals who were working for an
organisation that holds an appropriate licence under the Act. Section 197 concerns
conduct that can cause significant harm to radiocommunications and risks to health
and safety.
The remaining civil penalty provisions in Schedules 4 and 6 to the Bill apply to either
licensees or businesses that deal with radiocommunications equipment and, consistent
with related advice in the Statement of Compatibility with Human Rights contained in
the Explanatory Memorandum to the Bill, this class of persons can reasonably be
expected to be aware of their obligations under the legislation.

Characterisation of the civil penalty provisions

Having regard to the aims, quantum, exemptions and broader regulatory context, I
consider it is appropriate to conclude that these civil penalty provisions should not be
regarded as criminal penalties for the purposes of human rights law.
The civil penalties in the Bill are intended to regulate conduct in a manner
proportionate with reference to the regulatory context, and the nature of the regulated
industry.
The civil penalty provisions, including the instances where a comparatively high civil
penalty may be applied (for example, the proposed section 176), are designed to be
commensurate with the potential harm caused in the form of disruption to
radiocommunications and risks to health and safety from non-compliant radio
emissions. The amount of the penalties is in line with similar penalties in regulatory
regimes relating to product bans under the Australian Consumer Law (ACL) and the
transportation of dangerous goods. Under the ACL, non-compliance with a product
ban attracts the same amount of penalty for both the civil penalty and the offence.
The amount of the civil penalties was also determined based on the considerations set
out in A Guide to Framing Commonwealth Offences, Jnfl'ingement Notices and
E11forcement Powers, published by the Attorney-General's Department.
The Act will also provide suitable exemptions from these civil penalty provisions that
are relevant to their characterisation as civil penalties for the purposes of human rights
law.
Section 27 of the Act allows ACMA to determine that acts or omissions by a person
performing their duties or functions in a specified organisation or in relation to
defence, law enforcement or the response to an emergency are exempt from all or part
of Parts 3 .1 , 4.1 or 4.2. This includes a person performing their duties as part of a firefighting, civil defence or rescue organisation. The proposed subsection 269(6) in
Schedule 4 to the Bill also provides that a person is not liable to a civil penalty for
conduct that is reasonable in response to an emergency.
In relation to members of the pub! ic, the Act provides for the exemption of persons
from licensing provisions in the Act in circumstances where it is considered
appropriate. For example, section 49 of the Act provides that a person operating a
radiocommunications device in an emergency does not contravene the prohibitions in
sections 46 and 4 7 requiring a person operating or possessing a device to have a
licence.
In addition, the civil penalties are part of a graduated set of enforcement tools that also
include infringement notices (which extinguish future liability and have a maximum
penalty of 12 penalty units for individuals) and forfeiture notices (which extinguish
future liability on the condition that non-compliant equipment is forfeited to ACMA).
These additional tools are designed to assist ACMA to deal proportionately with lower
level non-compliance with the Act, such as inadvertent contraventions by individuals.

In this context, I consider that the civil penalty provisions should not be characterised
as criminal penalties for the purposes of human rights law.
Protection of criminal process rights
It is also important to note that the criminal process guarantees contained in the
ICCPR are not limited by the provisions of the Bill. This includes the right to the
presumption of innocence, the right to a fair trial and the right not to be tried twice for
the same offence.

The right to a fair hearing is not limited by the Bill. The proposed section 269 in
Schedule 6 to the Bill requires that the hearing must be by the Federal Court or the
Federal Circuit Court of Australia, thus meeting the requirement for the hearing to be
by a competent, independent and impartial tribunal established by law. Under section
82 of the Regulatory Powers Act, civil penalty orders can only be granted by a
relevant court, which must consider all relevant matters before determining the amount
of the penalty.
The right not to be tried twice for the same offence is also not limited. While a small
number of provisions (for example, the proposed section 176) contain a penalty for an
offence as well as a civil penalty, protections are in place tlu·ough sections 88 and 89
of the Regulatory Powers (Standard Provisions) Act 2014. These sections apply to all
civil penalty provisions in the Bill and mean that a civil penalty cannot be imposed by
a court if a criminal penalty has already been imposed.
I would like to thank the Committee for its consideration of these reforms, which will
improve and modernise the framework for spectrum management in Australia. I trust
that the above information is of assistance to the Committee in its further
consideration of the Bill.

Paul Fletcher
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Thank you for your letter of 24 September 2020 concerning the Sport Integrity Australia
Amendment (Enhancing Australia's Anti-Doping Capability) Regulations 2020
(Amending Regulations) and the Sport Integrity Australia Amendment (World Anti-Doping
Code Review) Bill 2020 (Code Review Bill).
I note the Parliamentary Joint Committee on Human Rights (Committee) has provided
questions on both the Amending Regulations and Code Review Bill in its Report 11 of 2020.
I have provided answers to the Committee's questions, however for clarity, I have provided
additional background information on Australia's anti-doping arrangements and how they
interact with the World Anti-Doping Code (Code) as this is pertinent to both issues.
Australia's anti-doping legislation gives effect to its international obligations under the
UNESCO International Convention against Doping in Sport (Convention). The Convention
requires State Parties to implement anti-doping arrangements that are consistent with the
principles of the Code. The Code provides the framework for the operation of global
harmonised anti-doping rules and processes. Australia's National Anti-Doping Scheme (NAO
Scheme) - contained as Schedule 1 of the Sport Integrity Australia Regulations 2020
(Principal Regulations) - provides the legislative basis to ensure Australia remains compliant
with its international obligations. As such, careful consideration is provided to the wording
of Australia's legislation to maintain compliance with these international obligations, whilst
respecting all requirements of our own parliamentary processes and legal requirements.
Sport Integrity Australia Amendment (Enhancing Australia's Anti-Doping Capability)
Regulations 2020

As noted by the Committee in its Report, the Sport Integrity Australia Act 2020 (SIA Act)
provides that the NAO Scheme must authorise the Chief Executive Officer (CEO) of Sport
Integrity Australia to publish information relating to assertions of possible violations of the
anti-doping rules, if:
•

•

the CEO of Sport Integrity Australia considers the publication to be in the public
interest; the publication is required or permitted by the Code; or the athlete or
support person to whom the information relates has consented to the publication
the other conditions specified in the NAO Scheme are satisfied.
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Division 4.4 of the NAD Scheme provides that the CEO of Sport Integrity Australia may only
publish this information if one or more of the following applies:
a) a decision has been handed down by a sporting tribunal in relation to the assertion
to which the information relates;
b) the athlete or support person has waived their right to a hearing
c) the athlete or support person has refused to recognise the Jurisdiction of a sporting
tribunal to conduct a hearing process in relation to the assertion to which the
information relates
d) no sporting tribunal has jurisdiction to conduct a hearing process in relation to the
assertion to which the information relates.
The Amending Regulations retain what was already in the Principal Regulations, but in doing
so removes reference to where the athlete or support person has applied to have the
decision reviewed by the Administrative Appeals Tribunal (AAT). This amendment is
consequential to the Australian Sports Anti-Doping Authority Amendment (Enhancing
Australia's Anti-Doping Capability) Act 2020, which removed the right of appeal to the AAT.
The Committee· sought further information on the following:
a) the objective behind enabling the Commissioner to publish assertions of possible
violations of anti-doping rules, and whether this is aimed at achieving a legitimate
objective for the purposes of human rights law
b) how is the measure rationally connected to (that is, effective to achieve) that
objective
c) if an athlete or support person does not recognise the jurisdiction of a sporting
tribunal, or if there is no sporting tribunal with jurisdiction to determine the
assertion, how would that athlete or support person challenge the assertion
d) whether the measure is a proportionate limitation on the right to privacy
In particular, is there any less restrictive ways to achieve the stated objective and are
there any safeguards in place to protect the right to privacy.
As the Committee notes in its report at 1.187, the process for publishing assertions is not
new. The Principal Regulations has historically included the same process and wording since
2008 1. Throughout this time, the provisions were always considered a proportional
limitation on the right to privacy. Given the provisions remain unchanged by the
Amending Regulations, the issue was not addressed in the Statement of Compatibility with
Human Rights.
Obiective and rational connection of the measure

The objective of publication is to ensure the integrity of sporting competitions by enabling
the global sporting community, and in particular sporting organisations, to accurately
ascertain individuals who are ineligible to compete or perform any other official function
(such as coach, or work in an administrative capacity) within sport.

1

https://www .legislation.gov.au/Details/F2008C00525.

OFFICIAL

3
The measure ensures Australia meets publication requirements under 14.3.1 of the Code,
with the additional publication requirements to accommodate scenarios where athletes or
support persons fail to recognise the jurisdiction of the sporting tribunal, or no sporting
tribunal has jurisdiction .
Sanctioned athletes who continue to compete in sport despite their ineligibility (generally
because organisers may not be aware they are sanctioned) can prevent legitimate
competitors from winning awards, accolades or prize money, creates an uneven playing
field, and encroaches on the rights of clean athletes to compete in sport free from doping.
In most cases, athletes have little recourse to retrieve lost earnings or accolades when such
rewards are improperly awarded to sanctioned athletes who should not have competed.
In addition, if athlete support persons who have committed an anti-doping rule violation are
not publicised, they may continue to improperly influence athletes and others within the
sporting community.
Publication of an assertion where the person does not recognise the jurisdiction, or there is
no jurisdiction, is primarily a matter of public safety. For example, there may be a situation
where a person meets the definition of 'support person' under the SIA Act, but has not
signed a membership agreement with a sporting organisation to fall within a sporting
tribunal's jurisdiction. If a criminal court were to convict that support person of trafficking
an illegal substance, for example steroids, the CEO of Sport Integrity Australia should have
the ability to alert sporting organisations that this particular support person has an assertion
of an anti-doping rule violation for trafficking.
Likewise it is imperative to publish an assertion of an anti-doping rule violation where a
person who has contractually agreed to anti-doping· rules, including arbitration through
appropriate hearing bodies, tries to avoid sanction or publication by refusing to engage in an
arbitration hearing process. In both examples, the ability to publish the assertion is directly
linked and proportional to protect the safety of other participants and the integrity of
sporting events in Australia and potentially internationally.
The clauses currently included within the Principal Regulations allow the CEO of Sport
Integrity Australia to meet the objective to protect sport and its participants through the
publication of timely, clear and accurate information which is published and easy for
relevant members of the sporting community to access.
How can an athlete or support person challen ge an assertion?

In either situation identified by the Committee (non-recognition of the jurisdiction of a
sporting tribunal, or no sporting tribunal with jurisdiction), an individual against whom a
violation is asserted may challenge the assertion through judicial review under the
Administrative Decisions (Judicial Review) Act 1977 (Cth). In addition to judicial review, a
person may make a complaint to the Commonwealth Ombudsman.
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In the case where an athlete or support person does not recognise the jurisdiction ofa
sporting tribunal it is important to understand that international anti-doping arrangements
are structured to ensure athletes and support personnel agree to the jurisdiction of the
relevant tribunal when they enter into a contractual arrangement with the sport (usually a
membership agreement) and agree to abide by the anti-doping rules of the sport. The ability
for the CEO of Sport Integrity Australia to publicly disclose details of the assertions if an
athlete or athlete support person simply refuses to cooperate with the established process
they have contractually agreed to is required to ensure Australia remains compliant with its
obligations to the Code.

Whether the measure is a proportionate response
The measure is a proportionate response when seeking to ensure other members of the
sporting community are not adversely affected by the actions of a person who is asserted to
have committed an anti-doping rule violation, but has avoided the proper hearing process.
To ensure the proportionality of the measure, the long-standing practice of Sport Integrity
Australia, and the former Australian Sports Anti-Doping Authority, is to remove the
publication once the athlete or athlete support person's period of ineligibility has, or would
have, expired. This ensures the publication does not last beyond the intended objective.
Sport Integrity Australia Amendment (World Anti-Doping Code Review) Bill 2020

As outlined in the Committee's report, section 68E of the SIA Act provides that the CEO of
Sport Integrity Australia may disclose protected information relating to an athlete or
support person if public comments have been 'attributed' to the athlete or support person
or their representative, and the disclosure is for the purposes of Sport Integrity Australia
responding to the comments.
Protected information is defined in the SIA Act as information that was obtained for the
purposes of the SIA Act or a legislative instrument made under the SIA Act; relates to the
affairs of a person (other than an entrusted person); and, identifies, or is reasonably cap.able
of being used to identify, that person.
The Code Review Bill seeks to amend the SIA Act to allow the CEO of Sport Integrity
Australia to also disclose protected information if public comments have been 'based on
information provided by' the athlete, support person or their representative, and also by a
relevant 'non-participant'.
The Committee sought further information on the following:
a) whether the measure is aimed at achieving a legitimate objective for the purposes of
human rights law, and how it is rationally connected (that is, effective to achieve)
that objective
b) whether the measure is a proportionate limitation of the right to privacy, in
particular whether this is the least rights restrictive way to achieve the stated
objective, and whether there are any safeguards in place to help protect the right to
privacy
c) what type of information is likely to be disclosed in order to respond to comments
based on information provided by an athlete or other relevant person.
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As noted in the explanatory memorandum, the Code Review Bill implements the approved
revisions to the Code set to commence on 1 January 2021. It applfes the relevant legislative
changes to ensure Australia remains compliant with its international anti-doping obligations
under the Convention. The proposed amendments, specifically in Schedule 1, Item 24,
directly reflect the wording of the revisions to Article 14.3.6 of the Code, which allow an
anti-doping organisation to respond:

"... to public comments attributed to, or based on information provided by the Athlete, other
Person or their entourage or other representatives."
All provisions of the Code are mandatory in substance and must be followed as applicable.
The issue of publication and the ability to respond to public comments (either attributable
to a person, or based on information by that person) reflect a mandatory guiding principle
of the Code. If the mandatory guiding principle on this issue is not reflected in Australia's
anti-doping framework there is a risk that the World Anti-Doping Agency may take
compliance action against Sport Integrity Australia, where possible consequences include
Australia's exclusion from hosting or bidding for major sporting events, and exclusion of
Australian athletes from international sporting competitions.

Obiective of the measure
A key objective of the Code is to ensure the anti-doping system (designed to protect
athletes' right to fair competition) is respected and protected. This is reflected in the
proposed measure relating to public comment in the Code Review Bill. Where information,
and particularly misinformation, is released by the athlete or their representative, or in the
case of the amendment, based on information provided by that person, the CEO of Sport
Integrity Australia must have the ability to respond to ensure that accurate and truthful
information is available to the public. This is crucial to preserve the integrity of the antidoping system. While there is no obligation to comment, the opportunity to provides the
CEO of Sport Integrity Australia with an avenue to provide factual corrections where
incorrect information, particularly in the media, threatens to undermine the process, the
perception of fairness, or the rights of athletes.

Proportionality of the measure
Section 68E, as amended by the measure, remains proportionate and safeguards the privacy
of the participant or non-participant as any public response by the CEO of Sport Integrity
Australia is restricted to the subject matter ofthe information re)eased by the athlete, their
representative or someone associated with them. Importantly, it does not give the CEO of
Sport Integrity Australia scope to comment on any or all aspects of the case, and the CEO of
Sport Integrity Australia may not initiate the comment - only respond. Other than not
responding at all, which could result in public circulation of information which is misleading
and potentially harmful, there is no less restrictive way to achieve the objective and comply
with the mandatory guiding principle of the Code.
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What t ype o[information is likelv to be disclosed?
At paragraph li194 the Committee raises concern at several hypothetical examples or types
of information which the CEO of Sport Integrity Australia may disclose, including the use of
medication or intersex status ofthe athlete to a sports doping allegation. In direct response
to the example provided, it is important to note that the intersex status of an athlete has no
part to play in the anti-doping process. Whilst it is a topic currently challenging sport and
sporting organisations, the issue of intersex and transgender athletes is not within scope of
anti-doping organisations and therefore is not a matter the CEO of Sport Integrity Australia
is permitted to disclose (if it was even known at all) under this measure. Rather, concerns
around intersex athletes relate to participation issues that are for sporting organisations to
determine.
Noting the measure only extends the situations in which the CEO of Sport Integrity Australia
can comment, and does not expand the parameters of the public comment as it presently
stands, the most likely information disclosed would include the name of the athlete or
athlete support person, and the factual status of the process to determine an alleged antidoping rule violation. For example, this may include claims regarding the sample collection
process, or status of the B sample testing and the disciplinary process. Where a matter
involves an adverse analytical finding, it is possible the type of information confirmed by the
CEO of Sport Integrity Australia (in response to public comment) will include the prohibited
substance the athlete is alleged to have used (as opposed to details relating to personal
medications or medical treatment).
Thank you for the opportunity to provide clarification on the matters the Committee has
raised and to highlight that both are legitimate objectives representing proportionate
limitations on the right to privacy.

Yours sincerely

Richard Colbeck

