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Response to the Parliamentary Joint Committee on Human Rights —
Australian Citizenship Amendment (Citizenship Cessation) Bill 2019

1.48 The committee considers that these measures may engage and limit a number of
human rights, including the rights to freedom of movement and liberty, and the rights of
the child and to protection of the family. In order to assess whether these are permissible
limitations under international human rights law, the committee seeks the minister's more
detailed advice as to the matters set out at paragraph [1.42].

e whether the criteria that a person has 'repudiated their allegiance to Australia’, or has
served in the armed forces of a country 'at war with Australia' is sufficiently certain and
accessible for people to understand the legal consequences of their actions;

There is no standalone criterion that a person has repudiated their allegiance to Australia.
The relevant criterion requires the Minister to be satisfied that the terrorism-related conduct
the person engaged in demonstrates that the person has repudiated their allegiance to
Australia.

This reflects the purpose clause in the Bill which states that Australian citizenship isa common
bond, involving reciprocal rights and obligations, and that citizens may, through certain
conduct incompatible with the shared values of the Australian community, demonstrate that
they have severed that bond and repudiated their allegiance to Australia. When people
engage in terrorism-related behaviour, they demonstrate that they have rejected the values
and interests that are fundamental to Australian citizenship.

An exhaustive list of the specific conduct and convictions that give rise to the operation of the
terrorism-related citizenship cessation provisions is contained in the Bill in sections 36B and
36D (and in current sections s33AA, 35 and 35A).

The conduct specified in proposed paragraph 36B(5)(j), relating to where an individual serves
in the armed forces of a country at war with Australia, reflects a long standing provision dating
back to the Australian Citizenship Act 1948. That provision provided that an Australian citizen
who is a national or citizen of that country and serves in the armed forces of a country at war
with Australia shall, upon commencing so to serve, cease to be an Australian citizen. The
provision does not apply to such service engaged in by a person before they became an
Australian citizen. By making it clear that engaging in such activity is opposed to the
responsibilities and values central to Australian citizenship, the legislation clearly notifies
citizens that engaging in such activity will have the consequences provided for in the Bill.

The Bill also provides adequate safeguards. First, the Minister’s satisfaction that a person’s
conduct demonstrates a repudiation of their allegiance to Australia must be reasonable. The
High Court has said ‘satisfaction’ is a state of mind, which must be formed reasonably and on
a correct understanding of the law. Second, the Bill provides an affected person the
opportunity to apply for revocation of the determination to cease their citizenship. This
enables the person to set out reasons that the decision should be revoked, including
representations that they were not aware of the gravity or consequences of their actions. The



Minister is required to consider that application. Third, the Minister may revoke the
determination on the Minister’s own initiative, if satisfied that doing so would be in the public
interest. Fourth, the affected person can also apply for judicial review of the determination,
in which the Court can consider whether there has been an error of law in the making of the
decision.

e whether evidence establishes that the measures seek to achieve a legitimate objective, in
particular, advice as to the necessity of the measures noting that any threat posed by non-
dual national Australians is not proposed to be managed by depriving them of citizenship;

The Government does not propose to manage all dual-national Australians that meet the
relevant thresholds using citizenship cessation, only where it is the most effective,
proportionate, and appropriate tool to manage the specific risks. The amendments will enable
citizenship cessation to be chosen from amongst other administrative measures when it is
considered the most appropriate and proportionate response for managing an Australian of
counter-terrorism interest. The provisions will apply to those who have engaged in terrorism-
related activities and where the relevant thresholds are met. As the Committee has noted,
‘removing a person’s citizenship, where this is possible, is a legitimate objective in that it
ensures that there is less prospect of a person engaging in conduct which harms the Australian
community’.

The Government’s first priority is to keep the Australian community safe. Since their
introduction, the citizenship cessation provisions have been effective in removing from the
Australian community those who, through their conduct, have repudiated their allegiance to
Australia and limited membership in the community to those who uphold and embrace
Australian values.

Australia’s national security and counter-terrorism laws are under constant review to ensure
law enforcement and intelligence agencies have the powers required to counter the threat
environment. It is appropriate that the Minister of the day make decisions about citizenship
cessation based on all available information and with regard to certain criteria. The Bill’s
objective is to improve the effectiveness and flexibility of the framework of Australia’s
national security laws. The amendments will ensure the best outcomes are achieved for
Australia’s national security.

e how the measures are rationally connected to (that is effective to achieve) the stated
objectives, in particular any evidence that demonstrates that the 2015 measures have been
effective in protecting the community and acting as a deterrent;

The stated objective of the Bill is contained within the purpose clause at section 36A. It details
that Australian citizenship is a common bond, involving reciprocal rights and obligations, and
that citizens may, through certain conduct incompatible with the shared valued of the
Australian community, demonstrate that they have severed that bond and repudiated their
allegiance to Australia. This is consistent with the objectives of the citizenship cessation
provisions that have been in effect since 2015, and the provisions have been effective in
protecting the integrity of Australian citizenship and the Australian community since then.



It is the view of the Australian Government, supported by commentary from the Department
of Home Affairs, the Australian Federal Police (AFP) and the Australian Security Intelligence
Organisation (ASIO) that the existing provisions have been effective in conjunction with other
counter-terrorism tools and mechanisms available to Australian national security agencies.
The provisions will allow citizenship cessation to sit alongside other available measures,
thereby making citizenship cessation part of the suite of Australia’s counter-terrorism
measures, rather than something that occurs automatically through a person’s own conduct.

These amendments strengthen the utility of the provisions by enabling the Minister to take
into account a broader picture of a person’s conduct and the degree of threat posed by the
person and, where relevant, a broader appraisal of the seriousness of terrorism-related
convictions. The measures in this Bill will enhance the safety of the Australian community by
enabling the revocation of Australian citizenship in circumstances where such a person poses
a threat to the community and has repudiated their allegiance to Australia.

ASIO has stated that it is too early to determine any direct deterrent effects or other security
outcomes among the individuals whose citizenship has ceased under the current citizenship
cessation provisions. However, they also note that the practical outcome of the provisions is
to locate such individuals offshore, rendering them unable to physically execute an attack, or
any face-to-face radicalisation activities, in Australia. ASIO concludes that citizenship
cessation is a measure that works alongside a number of other measures to protect Australia
and Australians from terrorism. ASIO has stated their support for a move to a Ministerial
decision-making model, as such a model enables all of the relevant security factors to be
weighed against broader national interests.

AFP has likewise supported citizenship cessation as a mechanism that sits alongside a number
of legislative and other measures to assist in addressing the risk of terrorism in Australia. The
AFP acknowledges the complexity of managing the terrorist threat to Australia, and that
authorities need a range of mechanisms in order to manage that threat, one of which is
citizenship cessation. The AFP has stated their support for the amendments in the Bill, noting
that citizenship cessation contributes to mitigating the risk posed to Australians.

e whether the measures are proportionate to achieve the stated objectives, in particular:

0 why proposed section 36E does not include an express requirement for the minister
to consider a person’s connection to Australia, including any impact on family
members, before making a citizenship cessation determination;

The Government’s first priority is to keep the Australian community safe. In making a
citizenship cessation determination, the Minister must be satisfied that it is not in the public
interest for the person to remain an Australian citizen having regard to a number of factors
which may include the person’s connection to Australia and any other matters of public
interest. This may extend to the consideration of any potential impact on family members.
There are a range factors that the Minister must have regard to under the public interest
criteria in considering whether to cease a person’s Australian citizenship. As such, section 36E
is not exhaustive because cases will vary on an individual basis; the provision is, however,



appropriately flexible in allowing the Minister to take into account any other matters of public
interest.

As noted in the explanatory memorandum to the Bill, the Minister is well placed to make an
assessment of public interest as an elected member of the Parliament. The Minister
represents the Australian community and has a particular insight into Australian community
standards and values and as to whether it would be contrary to the public interest for the
person to remain an Australian citizen. As an extension of this, it is appropriate that the
Minister should determine the weight that different considerations should be given, noting
that this will vary from case to case.

The requirement to consider and balance the various factors is intended to ensure that any
interference with the family, the right to re-enter one's own country, or the right to freedom
of movement, is not arbitrary, since cessation will occur where the national security risks and
threats to the Australian community are such that it is not in the public interest for the person
to remain a citizen. The Minister must take into account the individual circumstances of the
case in determining whether to exercise the power to cease a person's citizenship. Any
limitation of a person’s rights in an individual case would be proportionate to the legitimate
goal of ensuring the security of the Australian community.

0 when consideration is given to making a determination in relation to a person under
18, why the best interests of the child is to be considered alongside a range of other
factors and what 'as a primary consideration' means in this context;

When making a citizenship cessation determination, the Minister is required to take into
account the best interests of the child as a primary consideration. As the Committee is aware,
this is consistent with Article 3(1) of the Convention on the Rights of the Child. Article 3(1)
does not state more than that the best interests of the child are to be a primary consideration,
not the only, or the only primary, consideration. The best interests of the child may be
balanced by other relevant public interest considerations to which the Minister must have
regard. This will vary from case to case, and it is not possible or appropriate to pre-empt the
considerations, or the balancing of those considerations, that the Minister will take into
account in any given decision, including those that involve a person under 18 years of age.

As mentioned above and in the explanatory memorandum to the Bill, the Minister is well
placed to make an assessment of public interest as an elected member of the Parliament. The
Minister represents the Australian community and has a particular insight into Australian
community standards and values and if it would be contrary to the public interest for the
person to remain an Australian citizen. As an extension of this, it is appropriate that the
Minister determine the weight different considerations are given, noting that this will vary
from case to case.

0 why there is no independent merits review of the minister’s discretionary powers;
and

Avenues for review exist in the Bill, many of which are in addition to those provided for in the
existing legislation. Consistent with the approach in the Migration Act 1958 (Migration Act),



it is not appropriate for the Administrative Appeals Tribunal to review a decision made
personally by the Minister in relation to the public interest, as the Minister is responsible to
the Parliament.

Judicial review is an appropriate form of independent review, and an affected person will
have the right to seek judicial review of the basis on which the citizenship cessation
determination was made. Specifically, the Federal Court and High Court will have original
jurisdiction over matters including whether or not the requisite conduct was engaged in by
the person, and whether or not the person was a dual citizen at the time of the conduct. If a
court finds either of these conditions are not satisfied, the cessation of citizenship will be
automatically revoked under the provisions in the Bill.

The Bill also contains several safeguards so that, following a cessation determination, an
affected person or their delegate can challenge the grounds of the Minister’s satisfaction.

- First, once notice of cessation is provided, the person may apply to the Minister for a
revocation of the determination (section 36H). The Minister must review an
application and must revoke the determination if satisfied the person did not engage
in the conduct to which the determination relates, or that the person was not a
national or citizen of another country at the time the determination was made. The
Minister must observe the rules of natural justice in this process.

- Second, the Minister may, on the Minister’s own initiative, revoke a determination if
satisfied this is in the public interest (section 36J).

- Third, the Minister’s determination is automatically overturned and the person’s
citizenship taken never to have ceased if a court finds that the person did not engage
in the conduct to which the determination relates (section 36K).

Furthermore, merits review of the relevant ASIO Qualified Security Assessment is available in
the Security Appeals Division of the Administrative Appeals Tribunal.

0 why the discretionary powers apply to conduct or convictions up to 16 years ago;
why this date was chosen, and why the period in the existing provisions is
insufficient.

The Bill proposes that section 36B(5)(a)-(h) and 36D apply from 29 May 2003 as this was the
date the offences referenced in 36D were fully enacted in the Criminal Code Act 1995 by the
Criminal Code Amendment (Terrorism) Act 2003. Providing for both 36B and 36D to apply in
respect of conduct (s36B) or convictions (s36D) to the same date ensures legislative
consistency between the two provisions.

By adopting a Ministerial decision-making model, not everyone who has engaged in conduct
or was subject to a terrorist-related conviction from 29 May 2003 onwards will necessarily
have his or her citizenship ceased. Under the proposed model, the Minister must consider a
range of factors including the severity of the conduct and the degree of threat currently posed
by the person at the time of consideration. This requires the Minister to weigh up a number
of public interest considerations in deciding whether a person’s citizenship should cease.
Further, once the Minister makes a cessation determination, the person’s citizenship is taken
to have ceased from the date of that determination.



Extending the period to 29 May 2003 increases the effectiveness of the provisions as it
enables a broader picture of a person’s conduct to be taken into account when determining
whether to cease a person’s Australian citizenship. It also recognises that past terrorist
conduct is conduct that all Australians would view as repugnant and in contradiction of the
values that define our society.

1.54 Further information is required in order to fully assess the compatibility of these
measures with the obligation of non-refoulement and the right to an effective remedy. It
would assist with the compatibility of the measure if section 36E included a requirement
that the minister must consider whether the person, if removed from Australia following
loss of citizenship, would be at risk of persecution or other forms of serious harm.

1.57 The committee seeks the minister's advice in relation to the matters set out at
paragraph [1.54].

The provisions of the Bill are compatible with Australia’s non-refoulement obligations.
Australia is committed to its international obligations and does not seek to resile from or limit
its non-refoulement obligations.

The Minister’s discretionary power to cease a person’s citizenship where the person is in
Australia will not result directly in them being liable for removal from Australia. Any such
liability would arise only after the person’s lawful status in Australia was rescinded and the
person was detained under the Migration Act as an unlawful non-citizen.

Upon the Minister’s determination to cease a person’s citizenship, the person will be granted
an ex-citizen visa by operation of law, i.e. automatically, under section 35 of the Migration
Act. The ex-citizen visa is a permanent visa allowing the holder to remain in, but not re-enter
Australia. Any action in relation to the cancellation of this visa on character grounds involves
a separate process under the Migration Act. Whether the person engages one of Australia’s
non-refoulement obligations would be considered as part of any cancellation process. A visa
cancellation decision by the Minister’s delegate will be subject to merits review, and a
cancellation decision by the Minister personally would be subject to judicial review.

The Committee has commented that consideration should be given to amending section 36E
of the Bill to include a requirement that the Minister must consider whether the person, if
removed from Australia following loss of citizenship, would be at risk of persecution or other
forms of serious harm. Prior to making a determination to cease a person’s citizenship, the
Minister must consider the person’s connection to the other country of which the personiis a
national or citizen, and any other matters of public interest. Matters relating to any possible
risk facing a person in the other country could be considered as part of this assessment.
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