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Chapter 1

New and continuing matters
1.1 This chapter provides assessments of the human rights compatibility of:

. bills introduced into the Parliament between 16 October and 16 November
(consideration of 3 bills from this period has been deferred);’

. legislative instruments received between 15 September and 12 October
(consideration of 6 legislative instruments from this period has been
deferred);2 and

. bills and legislative instruments previously deferred.

1.2 The chapter also includes reports on matters previously raised, in relation to
which the committee seeks further information following consideration of a
response from the legislation proponent.

1.3 The committee has concluded its consideration of two legislative
instruments that were previously deferred.?

Instruments not raising human rights concerns

1.4 The committee has examined the legislative instruments received in the
relevant period, as listed in the Journals of the Senate.” Instruments raising human
rights concerns are identified in this chapter.

1.5 The committee has concluded that the remaining instruments do not raise
human rights concerns, either because they do not engage human rights, they
contain only justifiable (or marginal) limitations on human rights or because they
promote human rights and do not require additional comment.

1 See Appendix 1 for a list of legislation in respect of which the committee has deferred its
consideration. The committee generally takes an exceptions based approach to its substantive
examination of legislation.

2 The committee examines legislative instruments received in the relevant period, as listed in
the Journals of the Senate. See Parliament of Australia website, Journals of the Senate,
http://www.aph.gov.au/Parliamentary Business/Chamber documents/Senate chamber doc
uments/Journals of the Senate.

3 These are: the Citizenship (Authorisation) Revocation and Authorisation Instrument 2017
[F2017L01044] and the Citizenship (Authorisation) Revocation and Authorisation Amendment
Instrument 2017 [F2017L01074].

4 See Parliament of Australia website, Journals of the Senate,
http://www.aph.gov.au/Parliamentary Business/Chamber documents/Senate chamber doc
uments/Journals of the Senate.
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Response required

1.6 The committee seeks a response or further information from the relevant
minister or legislation proponent with respect to the following bills and instruments.

ASIC Credit (Flexible Credit Cost Arrangements) Instrument
2017/780 [F2017L01141]

Purpose Seeks to amend the National Consumer Credit Protection Act
2009 to: prohibit holders of an Australian credit license and
exempt special purpose funding entities from paying 'flex
commissions' to individuals; prohibit the giving of benefits to
persons party to a flexible credit cost arrangement where the
person is to receive fees or charges at a higher rate than
specified by the credit licensee or entity

Portfolio Treasury
Authorising legislation | National Consumer Credit Protection Act 2009

Last day to disallow 15 sitting days after tabling (tabled House of Representatives, 7
September 2017; Senate, 11 September 2017). Notice of motion
to disallow currently must be given by 30 November 2017

(Senate)
Rights Criminal process rights (see Appendix 2)
Status Seeking additional information

Civil penalty provisions

1.7 The ASIC Credit (Flexible Credit Cost Arrangements) Instrument 2017/780
[F2017L01141] (the instrument) seeks to amend the National Consumer Credit
Protection Act 2009 to introduce certain prohibitions under proposed new sections
53A and 53B applying to holders of an Australian credit licence (ACL) and some
exempt special purpose funding entities® (collectively referred to as 'regulated
persons').

1.8 Under proposed section 53A, regulated persons are prohibited from paying
'flex commissions' to intermediaries, such as car dealers, or associated persons. 'Flex

5 Special purpose funding entities are described in the explanatory statement as 'a vehicle
established to raise or receive funds from investors or a securitisation entity that usually has
no employees and acts through a servicing agreement with a third party who must hold an
ACL and who is required to meet the obligations of a credit provider under the agreement. A
special purpose funding entity therefore does not need to hold an ACL if it operates under the
exemption in the National Credit Regulations'. See ES 6.
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commissions' refers to an arrangement in which an intermediary who sells a loan to a
consumer earns a larger commission from his or her credit provider the higher the
annual interest rate is above a base rate.’ A breach of the prohibition applies to
regulated persons and carries a civil penalty of up to 2,000 penalty units ($420,000)
or a criminal penalty of up to 100 penalty units (521,000) or 2 years imprisonment, or
both.

1.9 Proposed section 53B also prohibits regulated persons who are party to a
flexible credit cost arrangement from giving benefits to intermediaries or associated
persons in circumstances where these persons are to be paid a fee or charges that
exceed the amount specified by a regulated person. If a regulated person does not
specify a fee, that fee is taken to be SO (in other words, the intermediary or
associated person cannot charge a fee). In addition, the instrument introduces
related procedural requirements providing that the regulated person must not
determine the amount of specified fees or charges by reference to the loss or
potential loss of revenue as a result of the proposed prohibition on flex commissions’
and must keep records relating to the basis for determining the specified fees or
charges for a period of seven years.® A breach of this prohibition and associated
requirements also carries a civil penalty of up to 2,000 penalty units ($420,000), a
criminal penalty of up to 100 penalty units ($21,000) or 2 years imprisonment, or
both.

Compatibility of the measure with criminal process rights

1.10 Civil penalty provisions are dealt with in accordance with the rules and
procedures that apply in relation to civil matters, where the burden of proof is on the
balance of probabilities. However, if a civil penalty provision is in substance regarded
as 'criminal’ for the purposes of international human rights law it therefore engages
criminal process rights under articles 14 and 15 of the International Covenant on Civil
and Political Rights (ICCPR). The classification of a penalty as ‘criminal' under
international human rights law does not mean that the penalty is illegitimate, but
rather that criminal process rights, such as the right to be presumed innocent and
the right not to be tried and punished twice, apply.

1.11  The statement of compatibility does not identify that any rights are engaged
or limited by the measure and does not address whether the civil penalty provisions
may be classified as ‘criminal’ for the purposes of international human rights law.

1.12  The committee's Guidance Note 2 sets out some of the key human rights
compatibility issues in relation to civil penalties. Applying Guidance Note 2, the first
step in determining whether a penalty is 'criminal’ is to look to its classification under

6 Explanatory Statement (ES) 1.
7 See subsection 53B(3).
8 See subsection 53B(4).
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domestic law. Under the instrument, the pecuniary penalty of 2,000 penalty units is
classified as 'civil'. However, this is not determinative of its status under international
human rights law as a penalty or sanction may be 'criminal' for the purposes of the
ICCPR even where it is classified as 'civil' under Australian law.

1.13  The second step is to consider the nature and purpose of the penalty.
The penalty is likely to be considered to be criminal if the purpose of the penalty is to
punish or deter, and the penalty applies to the public in general (rather than being
restricted to people in a specific regulatory or disciplinary context). While the
explanatory statement sets out the primary purpose of the instrument (addressing
consumer harm arising from distortions in pricing that disproportionately affect
vulnerable consumers),’ no reasoning is provided in the explanatory materials as to
the purpose of imposing civil penalties and the rationale for the amounts of those
penalties. However, it is noted that the penalty applies to a particular regulatory
context, namely to credit providers who are party to a flexible credit cost
arrangement.

1.14  The third step is to consider the severity of the penalty. A penalty is likely to
be considered 'criminal' where it carries a substantial pecuniary sanction.
However, this must be assessed with due regard to regulatory context, including the
nature of the industry or sector being regulated and the relative size of the pecuniary
penalties being imposed. In this case, an individual or entity could be exposed to a
penalty of up to $420,000. A significant sanction such as this raises the concern that
the penalty may be 'criminal' for the purposes of international human rights law.

1.15 As set out above, if the civil penalty provisions in the instrument were
considered to be 'criminal’ for the purposes of international human rights law, they
must be shown to be compatible with the criminal process guarantees set out in
articles 14 and 15 of the ICCPR. For example, the application of a civil rather than a
criminal standard of proof would raise concerns in relation to the right to be
presumed innocent, which generally requires that the prosecution prove each
element of the offence to the criminal standard of proof of beyond reasonable
doubt. Accordingly, were the civil penalty provisions to be considered 'criminal’ for
the purpose of international human rights law, there would be questions about
whether they are compatible with criminal process rights.

Committee comment

1.16 The committee draws the attention of the Treasurer to its Guidance Note 2
and seeks the advice of the Treasurer as to whether:

. the civil penalty provisions in the instrument may be considered to be
‘criminal' in nature for the purposes of international human rights law
(having regard to the committee's Guidance Note 2); and

9 ES 2.
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if the penalties could be considered 'criminal' for the purposes of
international human rights law, how, and whether, the measures could be
amended to accord with criminal process rights (including specific
guarantees of the right to a fair trial in the determination of a criminal
charge such as the presumption of innocence (article 14(2)), the right not to
incriminate oneself (article 14(3)(g)), the right not to be tried and punished
twice for an offence (article 14(7)) and a guarantee against retrospective
criminal laws (article 15(1))).
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Australian Broadcasting Corporation Amendment (Fair and
Balanced) Bill 2017

Purpose Amends the Australian Broadcasting Corporation Act 1983 to
introduce a requirement in the Australian Broadcasting
Corporation's (ABC) Charter that the ABC's news services be
'fair' and 'balanced'

Portfolio Communications

Introduced Senate, 18 October 2017

Right Freedom of Expression (see Appendix 2)
Status Seeking additional information

Addition of the words 'fair' and 'balanced' to the ABC Charter

1.17  The Australian Broadcasting Corporation Amendment (Fair and Balanced) Bill
2017 (the bill) seeks to insert the words 'fair, balanced' into the existing section
8(1)(c) of the Australian Broadcasting Corporation Act 1983 (the ABC Act)
requirement that news and information is 'accurate and impartial'. The effect of the
amendment would therefore be to broaden the duties of the Board of the Australian
Broadcasting Corporation (ABC) such that the Board has a duty 'to ensure that the
gathering and presentation by the Corporation of news and information is fair,
balanced, accurate and impartial according to the recognized standards of objective
journalism'.! Neither of these terms is defined in the bill.

Compatibility of the measure with the right to freedom of expression

1.18 The right to freedom of expression requires states parties to the
International Covenant on Civil and Political Rights (ICCPR) to ensure that
broadcasting services operate in an independent manner and should guarantee their
editorial freedom.? By introducing new duties on the ABC Board relating to the
gathering and presentation of news and information, the bill engages and limits
editorial freedom, and therefore may limit the freedom of expression.

1.19 The right to freedom of expression may be subject to limitations that are
necessary to protect the rights or reputations of others, national security, public
order, or public health or morals. In order for a limitation to be permissible under
international human rights law, limitations must be prescribed by law, pursue a

1 Section 8(1)(c) of the ABC Act.

2 See Human Rights Committee, General comment No 34 (Article 19: Freedoms of opinion and
expression), CCPR/C/GC/34, para 16 (2011).
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legitimate objective, be rationally connected to the achievement of that objective
and be a proportionate means of achieving that objective.?

1.20 The statement of compatibility acknowledges that the right to freedom of
expression is engaged, however, it further notes that to the extent the bill limits or
restricts this freedom, it does so for a legitimate objective and is reasonable,
necessary and proportionate.*

1.21 In relation to the objective of the measure, the statement of compatibility
states:

[Requiring] [t]he ABC to be fair and balanced according to the recognised
standards of objective journalism is a necessary and legitimate objective.
The Australian people expect a publicly funded broadcaster to canvass a
broad range of issues, and report on those issues in a fair and balanced
manner. There is also a strong public interest in ensuring that Australians
have confidence that they can rely on the ABC as a source of information
to inform their views on significant issues. A statutory requirement for fair
and balanced reporting will promote such confidence by the Australian
people.

The fair and balanced requirement is also necessary to protect the rights
and reputations of those who are the subject of ABC reporting. The Bill will
require the ABC Board to ensure that any news or information relating to,
for example, a particular person or group, is presented to the public in a
fair and balanced manner, thereby ensuring that an impartial view,
supported by evidence, is put forward in relation to that person or group.
The fair and balanced requirement would not require every perspective of
an issue to receive equal time, nor every facet of an argument to be
explored. However, it will require openness and impartiality in relation to
the pertinent issues.”

1.22  These objectives are capable of constituting legitimate objectives for the
purposes of international human rights law. However, the statement of compatibility
provides limited information as to the importance of these objectives in the context
of the particular measure. To be capable of justifying a proposed limitation on
human rights, a legitimate objective must address a pressing or substantial concern
and not simply seek an outcome regarded as desirable or convenient.

1.23 A relevant factor in determining whether a limitation on the freedom of
expression is proportionate is whether the law specifies the precise circumstances in
which interferences may be permitted. The words 'fair' and 'balanced' are not
defined in the bill and it is not clear from the explanatory memorandum the intended

3 See, generally, Human Rights Committee, General comment No 34 (Article 19: Freedoms of
opinion and expression), CCPR/C/GC/34 (2011) [21-36].

4 Statement of Compatibility (SOC) 5.
5 SOC5.
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meaning of the proposed amendments, and how the words 'fair' and 'balanced'
differ from the existing requirement that ABC reporting be 'accurate and impartial'.

1.24 It is noted that ABC's editorial policy on impartiality states that the concept
of 'impartiality' includes the principles of 'fair treatment' and 'balance that follows
the weight of the evidence'.’ The editorial policy notes that requiring 'balance that
follows the weight of the evidence' prevents 'false balance' that may occur if the
ABC was required to provide equal time to every facet of every argument regardless
of the weight of evidence attached to each argument.” The principle of 'fair
treatment' under the editorial policy requires the ABC to be fair-minded in its
treatment of people and ideas, including for example refraining from taking unfair
advantage of a participant who is distressed or vulnerable.®

1.25 The statement of compatibility explains that the 'fair and balanced
requirement in legislation would complement these current Editorial Policies',” and
additionally notes that 'the fair and balanced requirement would not require every
perspective of an issue to receive equal time, nor every facet of an argument to be
explored'.10 However, as the terms are not defined, it is unclear on the face of the
legislation whether it is proposed that the words 'fair' and 'balanced' bear the same
or a different meaning as the context in which they are used in the ABC editorial
policies relating to impartiality.

1.26  If the words 'fair' and 'balanced' are taken to have the same meaning as the
context in which they are used in the ABC editorial policy on impartiality, it is not
clear why the measure is necessary or addresses a pressing or substantial concern. If
the words have a different meaning, questions arise as to whether the law is
sufficiently circumscribed to constitute a proportionate limitation on editorial
freedom. For example, there is a risk that the concept of 'balance' could be
construed to require differing viewpoints be presented in a way that is not consistent
with the weight of evidence when it supports one perspective over another.

Committee comment

1.27 The preceding analysis raises questions as to whether the measure
constitutes a permissible limitation on the freedom of expression.

1.28 The committee therefore seeks the advice of the minister as to:

6 ABC Editorial Policies, Editorial Guidance Note: Impartiality (2014)
https://edpols.abc.net.au/guidance/impartiality/.

7 ABC Editorial Policies, Editorial Guidance Note: Impartiality (2014)
https://edpols.abc.net.au/guidance/impartiality/.

8 ABC Editorial Policies, Editorial Guidance Note: Impartiality (2014)
https://edpols.abc.net.au/guidance/impartiality/.

9 SOC5S.
10 SOCS5S.
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whether there is reasoning or evidence that establishes that the stated
objective addresses a pressing or substantial concern or whether the
proposed changes are otherwise aimed at achieving a legitimate objective;

how the measure is effective to achieve (that is, rationally connected to)
that objective; and

whether the limitation is proportionate, including information as to the
meaning of the words 'fair' and 'balanced’, and whether those words are
intended to have the same meaning in the bill as those words used in the
ABC's editorial policy on impartiality.
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Defence Legislation Amendment (Instrument Making) Bill
2017

Purpose Amends the instrument making powers in the Defence Act 1903,
including replacing a number of inquiry-specific regulation-
making powers with a consolidated provision relating to
inquiries concerning the Defence Force; enabling the minister to
declare an area to be a defence aviation area in which buildings
and objects can be regulated for the purposes of removing and
reducing hazards to defence aviation; subject certain regulations
to monitoring under the Regulatory Powers (Standard
Provisions) Act 2014; establishing an infringement notice
scheme in declared public areas

Portfolio Defence

Introduced House of Representatives, 14 September 2017
Rights Multiple Rights (see Appendix 2)

Status Seeking additional information

Amendment to the power to make regulations for inquiries

1.29 At present, the Defence (Inquiry) Regulations 1985 (the Inquiry Regulations)
set out the different types of inquiries that can be undertaken in the Defence Force.
These currently include General Courts of Inquiry, Boards of Inquiry, Combined
Boards of Inquiry, Chief of the Defence Force Commissions of Inquiry, and Inquiry
Officer Inquiries.

1.30 The power to make those regulations is presently set out in section
124(1)(gc) of the Defence Act 1903 (Defence Act), which provides that the Governor-
General may make regulations providing for and in relation to 'the appointment,
procedures and powers of courts of inquiry, boards of inquiry, Chief of the Defence
Force commissions of inquiry, inquiry officers and inquiry assistants'. The Defence
Legislation Amendment (Instrument Making) Bill 2017 (the bill) amends this
provision of the Defence Act and replaces it with a general power to make
regulations relating to 'inquiries concerning the defence force'.!

1.31 The bill also amends several provisions that deal with the other powers
included within the power to make regulations for inquiries, so as to replace the

1 See item 2 of the Bill. Proposed section 124(1)(gc) goes on to note several exceptions to this
regulation-making power in relation to certain inquiries, namely inquiries conducted by the
Defence Force Remuneration Tribunal under Part llIA of the Act; or the Inspector-General ADF
under Part VIIIB; or the Defence Honours and Awards Appeals Tribunal under Part VIIIC.
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references to specific types of inquiry with a more general reference to 'an inquiry'.
This includes amendments to the use and derivative use immunity provisions in the
Defence Act.?

1.32  The bill passed in the House of Representatives on 17 October 2017 and in
the Senate on 16 November 2017.

Compatibility of the measure with the right to a fair trial and fair hearing

1.33  The right to a fair trial and fair hearing is protected by article 14 of the
International Covenant on Civil and Political Rights (ICCPR). The right applies to both
criminal and civil proceedings and to cases before both courts and tribunals, whether
ordinary or specialised, civilian or military.3 The right is concerned with procedural
fairness, and encompasses notions of equality in proceedings, the right to a public
hearing and the requirement that hearings are conducted by an independent and
impartial body.

1.34  The statement of compatibility states that the amendment allows greater
flexibility in naming inquiries in the regulations, but does not change the substance
of the regulation-making power. However, it is noted that the power to make
regulations in relation to inquiries remains very broad, extending to the
‘appointment, procedures and powers' of inquiries. Matters currently dealt with by
the Inquiry Regulations include the conduct of inquiries, the manner of taking
evidence, and the duties of witnesses (including obligations to answer questions).*
The committee has previously commented that the Inquiry Regulations engage fair
trial and fair hearing rights.” It is likely therefore that any new regulations enacted
pursuant to the broad regulation-making power proposed by the bill would also
engage fair trial and fair hearing rights.

1.35 The committee has previously commented on some of the safeguards
contained in the current Inquiry Regulations. In particular, the committee concluded
that the use and derivative immunity provisions in the current Inquiry Regulations
appear to be consistent with the right not to incriminate oneself under international
human rights law.® However, it is not clear whether other safeguards will be in place
to ensure that the inquiries established pursuant to the broader regulation-making

2 See sections 124(2A) and 124(2C) of the Defence Act.

3 UN Human Rights Council, General Comment No.32: Article 14, Right to equality before courts
and tribunals and to fair trial (2006) [22].

4 See, Defence (Inquiry) Regulations 1985. See also Parliamentary Joint Committee on Human
Rights, Twenty-Third Report of the 44" Parliament (18 June 2015) 18-21.

5 See also, Parliamentary Joint Committee on Human Rights, Twenty-Third Report of the 44"
Parliament (18 June 2015) 18-21.

6 See, Parliamentary Joint Committee on Human Rights, Twenty-Third Report of the 44"
Parliament (18 June 2015) 21.
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power proposed by the bill are compatible with the right to a fair trial and fair
hearing. International human rights law generally requires that states have sufficient
safeguards in place to prevent violations of human rights occurring. Without
adequate safeguards, it is possible that the broad regulation making power may be
exercised in such a way as to be incompatible with the right to a fair trial and a fair
hearing.’

1.36  Any proposed legislative instrument revising the Inquiry Regulations will
need to ensure that the powers in relation to defence inquiries are applied in a
manner compatible with human rights. This includes safeguards to ensure that,
where the rights of individuals may arise from an inquiry, the inquiries are
established to ensure the equitable, impartial and independent administration of
justice so as to ensure that such an inquiry takes place under conditions that
genuinely afford the guarantees stipulated in the ICCPR.2

Committee comment

1.37 The preceding analysis indicates that, noting the broad scope of the
proposed power to make regulations for inquiries, there may be human rights
concerns in relation to its operation. This is because its scope is such that it could
be used in ways that may risk being incompatible with the right to a fair trial.

1.38 The committee will consider the human rights compatibility of any
proposed regulations in relation to defence inquiries once they are received.

Use of force in executing warrants

1.39  The bill additionally seeks to incorporate the standard provisions in Part 2 of
the Regulatory Powers (Standard Provisions) Act 2014 (Regulatory Powers Act) for
monitoring whether the regulations in relation to 'defence aviation areas' are being
complied with.® This includes monitoring powers such as powers of entry and
inspection,10 and the requirement that a warrant may be issued if an issuing officer is
satisfied, by information on oath or affirmation, that it is reasonably necessary that
one or more authorised persons have access to a premises.**

7 See, for example, Human Rights Committee, Freedom of movement (Art.12), UN
DocCCPR/C/21/Rev.1/Add.9, General Comment No.27, Pinkney v Canada HRC Communication
No. 27/1977, UN Doc CCPR/C/14/D/27/1977; Hasan and Chaush v Bulgaria ECHR 30985/96
(26 October 2000) [84].

8 UN Human Rights Council, General Comment No.32: Article 14, Right to equality before courts
and tribunals and to fair trial (2006) [22].

9 Within defence aviation areas, buildings and objects can be regulated for the purposes of
removing and reducing hazards to defence aviation.

10  See for example sections 18 and 19 of the Regulatory Powers (Standard Provisions) Act 2014.
11  Section 32(2) of the Regulatory Powers (Standard Provisions) Act 2014.



Page 13

1.40 The bill would also introduce a new section setting out modifications to the
application of the Regulatory Powers Act in relation to defence aviation areas,
including powers for authorised persons to enter land to take action such as the
removal, destruction or modification of a building, structure or objects within a
defence aviation area, for the purpose of ensuring compliance with the regulations.
The bill also introduces new section 117AF(3) which provides:

(3) In executing a monitoring warrant for the purposes mentioned in
paragraph (1)(a) [i.e. the purpose of ensuring compliance with the
monitored provision]:

(a) an authorised person may use such force against persons and things
as is necessary and reasonable in the circumstances; and

(b) a person assisting the authorised person may use such force against
things as is necessary and reasonable in the circumstances.

1.41  An 'authorised person' is a 'defence aviation area inspector',’?> who is a
person appointed as such by the Secretary or Chief of Defence Force and may include
an APS employee in the Department and a member of the Defence Force.™

Compatibility with the right to life

1.42  The right to life is protected by article 6(1) of the ICCPR and article 1 of the
Second Optional Protocol to the ICCPR. The right to life has three core elements to it:

. it prohibits the state from arbitrarily killing a person;

. it imposes an obligation on the state to protect people from being killed
by others or identified risks; and

. it requires the state to undertake an effective and proper investigation
into all deaths where the state is involved.

1.43  The statement of compatibility states that this aspect of the bill does not
engage any applicable rights and freedoms.” However, empowering authorised
persons to use force against persons may engage and limit the right to life, as force
may be used in a manner that could lead to a loss of life.

1.44 A measure that limits the right to life may be justifiable if it is demonstrated
that it addresses a legitimate objective, is rationally connected to that objective and
is a proportionate means of achieving that objective. As no information has been
provided in the statement of compatibility, it is not possible to determine the extent
to which the right to life may be engaged and limited, and whether such a limitation
is permissible.

12 See proposed section 117AE(2)(b) of the bill.
13  See proposed section 117AG(1) of the bill.
14  SOC [6].
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1.45 Questions arise because there is no definition of what constitutes 'force’
(including whether it includes lethal force) and what safeguards are in place
governing the use of force. It is noted that there is a requirement that a person not
be appointed a defence aviation area inspector unless the appointer 'is satisfied that
the person has the knowledge, training or experience necessary to properly exercise
the powers of a defence aviation area inspector',’® but there is no information as to
whether that knowledge, training or experience includes specific training in relation
to the use of force in the context of executing warrants. Further, while the use of
force is limited to 'such force against persons as is necessary and reasonable in the
circumstances',™® no information is provided in the statement of compatibility as to
whether there is any oversight over the exercise of that power, such as consideration
of any particular vulnerabilities of the person who is subjected to the use of force,
and any access to review to challenge the use of force.

Committee comment

1.46 The preceding analysis raises questions as to whether the proposed
provision relating to the use of force in executing warrants is compatible with the
right to life.

1.47 The committee therefore seeks the advice of the minister as to the
compatibility of the measure with this right, including:

. whether the measure is aimed at achieving a legitimate objective for the
purposes of human rights law;

. how the measure is effective to achieve (that is, rationally connected to)
that objective; and

. whether the limitation is a reasonable and proportionate measure to
achieve the stated objective.

Compatibility with the right to freedom from torture, cruel, inhuman and degrading
treatment or punishment

1.48 Article 7 of the ICCPR and the Convention against Torture provide an
absolute prohibition against torture, cruel, inhuman or degrading treatment or
punishment. This means torture can never be justified under any circumstances,
regardless of the objective sought to be achieved. The aim of the prohibition is to
protect the dignity of the person and relates not only to acts causing physical pain
but also those that cause mental suffering.

1.49  As noted earlier, the statement of compatibility states that this aspect of the
bill does not engage any applicable rights and freedoms.'” However, empowering

15  Proposed section 117AG(2) of the bill.
16  See proposed section 117AF(3) of the bill.
17  SOC, paragraph [6].
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persons to use force against other persons may engage these rights, as force may be
used in such a way that causes pain (physical or mental) in such a way that it
amounts to a violation of Article 7.

1.50 There are concerns as to whether the breadth of the proposed powers may
lead to an authorised person taking action that may constitute degrading treatment
for the purposes of international human rights law. As set out above at [1.44] and
[1.45], questions arise as to what constitutes 'force', whether there are adequate
safeguards in place in relation to the use of force, and whether there is any
monitoring or oversight over the exercise of the use of force, such as consideration
of any particular vulnerabilities of the person who is subjected to the use of force,
and any access to review to challenge the use of force.

Committee comment

1.51 The preceding analysis raises questions as to whether the proposed
provision relating to the use of force in executing warrants is compatible with the
right to freedom from torture, cruel, inhuman and degrading treatment or
punishment

1.52 The committee therefore seeks the advice of the minister as to the
compatibility of the measure with this right, including any safeguards in place
governing the use of force, and any monitoring or oversight in relation to the use of
force.
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Fair Work Laws Amendment (Proper Use of Worker
Benefits) Bill 2017

Purpose Amends the Fair Work Act 2009 to: prohibit terms of a modern
award or an enterprise agreement requiring or permitting
contributions for the benefit of an employee to be made to any
fund other than a superannuation fund, a registered worker
entitlement fund or a registered charity; prohibit any term of a
modern award, enterprise agreement or contract of
employment permitting or requiring employee contributions to
an election fund for an industrial association; and prohibit any
action with the intent to coerce an employer to pay amounts to
a particular worker entitlement fund, superannuation fund,
training fund, welfare fund or employee insurance scheme.
Amends the Fair Work (Registered Organisations) Act 2009 to:
require registered organisations to adopt, and periodically
review, financial management policies; require registered
organisations to keep credit card records and report certain
loans, grants and donations; require specific disclosure by
registered organisations and employers of the financial benefits
obtained by them and persons linked to them in connection
with employee insurance products, welfare fund arrangements
and training fund arrangements; and introduce a range of new
penalties relating to compliance with financial management,
disclosure and reporting requirements

Portfolio Employment

Introduced House of Representatives, 19 October 2017

Rights Freedom of association; collectively bargain (see Appendix 2)
Status Seeking additional information

Prohibiting terms of industrial agreements requiring or permitting payments
to worker entitlement funds

1.53  Schedule 2 of the Fair Work Laws Amendment (Proper Use of Worker
Benefits) Bill 2017 (the bill) would amend the Fair Work Act 2009 (Fair Work Act) to
prohibit any term of a modern award or an enterprise agreement requiring or
permitting contributions for the benefit of an employee to be made to any fund
other than a superannuation fund, a registered worker entitlement fund or a
registered charity.’

1 Statement of Compatibility (SOC) xi.
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Compatibility of the measure with the right to freedom of association and the right
to just and favourable conditions at work

1.54  The right to freedom of association includes the right to collectively bargain
without unreasonable and disproportionate interference from the state. The right to
just and favourable conditions of work includes the right to safe working conditions.
These rights are protected by the International Covenant on Civil and Political Rights
(ICCPR) and the International Covenant on Economic, Social and Cultural Rights
(ICESCR).?

1.55 The interpretation of these rights is informed by International Labour
Organization (ILO) treaties, including the ILO Convention of 1948 concerning
Freedom of Association and Protection of the Right to Organize (ILO Convention
No. 87) and the ILO Convention of 1949 concerning the Right to Organise and
Collective Bargaining (ILO Convention No. 98), which protects the right of employees
to collectively bargain for terms and conditions of employment.? The principle of
‘autonomy of bargaining' in the negotiation of collective agreements is an 'essential
element' of Article 4 of ILO Convention No. 98 which envisages that parties will be
free to reach their own settlement of a collective agreement without interference.*

1.56  Prohibiting the inclusion of particular terms in an enterprise agreement
interferes with the outcomes of the bargaining process. Accordingly, the measure
engages and limits the right to just and favourable conditions of work and the right
to collectively bargain as an aspect of the right to freedom of association.

1.57  Measures limiting the right to freedom of association including the right to
collectively bargain may be permissible providing certain criteria are satisfied.
Generally, to be capable of justifying a limit on human rights, the measure must
address a legitimate objective, be rationally connected to that objective and be a

2 See, article 22 of the ICCPR and article 8 of the ICESCR.

3 The Freedom of Association and Protection of the Right to Organize (ILO Convention No. 87)
is expressly referred to in the ICCPR and the ICESCR.

4 ILO, General Survey by the Committee of Experts on the Application of Conventions and
Recommendations on Freedom of Association and Collective Bargaining (1994) [248]; ILO,
Digest of decisions and principles of the Freedom of Association Committee of the Governing
Body of the ILO, Fifth Edition (2006) 182 (citing ILO Freedom of Association Committee 308th
Report, Case No. 1897). See, also, ILO Committee of Experts on the Application of
Conventions and Recommendations (CEACR), Direct Request (CEACR) - adopted 2016,
published 106th International Labour Conference (ILC) session (2017) Right to Organise and
Collective Bargaining Convention, 1949 (No. 98) - Australia (Ratification: 1973)
http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:13100:0::NO::P13100 COMMENT |
D:3299912; ILO's Committee on Freedom of Association (CFA Committee), Report in which
the committee requests to be kept informed of development - Report No 338, November
2005 Case No 2326 (Australia) - Complaint date: 10 March 2004,
http://www.ilo.org/dyn/normlex/en/f?p=1000:50002:0::N0O:50002:P50002 COMPLAINT TE
XT 1D:2908523.



http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:13100:0::NO::P13100_COMMENT_ID:3299912
http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:13100:0::NO::P13100_COMMENT_ID:3299912
http://www.ilo.org/dyn/normlex/en/f?p=1000:50002:0::NO:50002:P50002_COMPLAINT_TEXT_ID:2908523
http://www.ilo.org/dyn/normlex/en/f?p=1000:50002:0::NO:50002:P50002_COMPLAINT_TEXT_ID:2908523
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proportionate way to achieve that objective.” Further, Article 22(3) of the ICCPR and
article 8 of ICESCR expressly provide that no limitations are permissible on this right
if they are inconsistent with the guarantees of freedom of association and the right
to collectively organise contained in the ILO Convention No. 87.

1.58 The ILO's Committee on Freedom of Association (CFA Committee), which is a
supervisory mechanism that examines complaints about violations of the right to
freedom of association and the right to collectively bargain, has stated that
'measures taken unilaterally by the authorities to restrict the scope of negotiable
issues are often incompatible with Convention No.98'.° The CFA Committee has
noted that there are some circumstances in which it might be legitimate for a
government to limit the outcomes of a bargaining process, stating that 'any
limitation on collective bargaining on the part of the authorities should be preceded
by consultations with the workers' and employers' organizations in an effort to
obtain their agreement'.’”

1.59 Indeed, international supervisory mechanisms have previously raised specific
concerns in relation to current restrictions imposed on bargaining outcomes under
Australian domestic law.® In relation to restrictions on the scope of collective
bargaining and bargaining outcomes, CFA Committee noted that:

...the right to bargain freely with employers with respect to conditions of
work constitutes an essential element in freedom of association, and trade
unions should have the right, through collective bargaining or other lawful
means, to seek to improve the living and working conditions of those
whom the trade unions represent. The public authorities should refrain
from any interference, which would restrict this right or impede the lawful
exercise thereof. Any such interference would appear to infringe the

5 See ICCPR article 22.

6 See ILO, Digest of decisions and principles of the Freedom of Association Committee of the
Governing Body of the ILO, Fifth Edition (2006) 182 (citing ILO Freedom of Association
Committee 308th Report, Case No. 1897, [473]).

7 ILO, Digest of decisions and principles of the Freedom of Association Committee of the
Governing Body of the ILO, Fifth Edition (2006) 182 (citing ILO Freedom of Association
Committee 330th Report, Case No. 2194, [791]; and 335th Report, Case No. 2293, [1237]).

8 See, for example, ILO Committee of Experts on the Application of Conventions and
Recommendations (CEACR), Direct Request - adopted 2016, published 106th ILC session
(2017), Right to Organise and Collective Bargaining Convention, 1949 (No. 98) - Australia
http://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::N0O:13100:P13100 COMMENT ID,P
11110 COUNTRY ID,P11110 COUNTRY NAME,P11110 COMMENT YEAR:3299912,102544,
Australia,2016.



http://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::NO:13100:P13100_COMMENT_ID,P11110_COUNTRY_ID,P11110_COUNTRY_NAME,P11110_COMMENT_YEAR:3299912,102544,Australia,2016
http://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::NO:13100:P13100_COMMENT_ID,P11110_COUNTRY_ID,P11110_COUNTRY_NAME,P11110_COMMENT_YEAR:3299912,102544,Australia,2016
http://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::NO:13100:P13100_COMMENT_ID,P11110_COUNTRY_ID,P11110_COUNTRY_NAME,P11110_COMMENT_YEAR:3299912,102544,Australia,2016
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principle that workers’ and employers’ organizations should have the right
to organize their activities and to formulate their programmes.’

1.60 In this respect the statement of compatibility acknowledges that the
measure engages the right to freedom of association, the right to voluntarily reach
bargaining outcomes, and the right to just and favourable conditions at work.
However, the statement of compatibility indicates that the limitation on these rights
is permissible. It states that the measure pursues the legitimate objectives of
addressing 'the potential for misappropriation of funds and avoid conflicts of interest
and possible coercion.™ It points to the Final Report of the Royal Commission into
Trade Union Governance and Corruption (Heydon Royal Commission) in support of
this objective.® While the stated objectives may be capable of constituting a
legitimate objective for the purposes of international human rights law, it would
have been useful if the statement of compatibility had more fully explained how any
findings from the Heydon Royal Commission supported the importance of this
objective as a substantial or pressing concern.

1.61 The statement of compatibility provides some information as to whether the
measure is rationally connected to (that is, effective to achieve) its stated objectives.
It notes that the measure does not prohibit contributions to worker entitlement
funds but requires any contributions 'to be made to registered worker entitlement
funds that are subject to basic governance and disclosure requirements designed to
address potential conflicts of interest, breaches of fiduciary duty and the potential
for coercion'.” As such the measure would appear to be rationally connected to its
stated objective.

1.62  However, the statement of compatibility provides limited information as to
whether the limitation is proportionate. In order to be a proportionate limitation on
human rights a measure must be the least rights restrictive way of achieving its
stated objective.

Committee comment

1.63 The preceding analysis identifies that the measure engages and limits the
right to freedom of association, the right to collectively bargain, and the right to
just and favourable conditions of work; and raises questions as to its compatibility

9 ILO's Committee on Freedom of Association (CFA Committee), Report in which the
committee requests to be kept informed of development - Report No 338, November 2005
Case No 2326 (Australia) - Complaint date: 10 March 2004
http://www.ilo.org/dyn/normlex/en/f?p=1000:50002:0::NO:50002:P50002 COMPLAINT TE
XT 1D:2908523.

10 SOC xi.

11 SOC x.
12 SOC xi.


http://www.ilo.org/dyn/normlex/en/f?p=1000:50002:0::NO:50002:P50002_COMPLAINT_TEXT_ID:2908523
http://www.ilo.org/dyn/normlex/en/f?p=1000:50002:0::NO:50002:P50002_COMPLAINT_TEXT_ID:2908523
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with these rights. Accordingly, the committee seeks the advice of the Minister for
Employment as to:

. whether the limitation is a reasonable and proportionate measure to
achieve that objective (including findings by relevant international
supervisory mechanisms about whether the limitation is permissible); and

. whether consultation has occurred with the relevant workers' and
employers' organisations in relation to the measure.

Regulation of worker's entitlement funds

1.64  Schedule 2 of the bill would require 'worker entitlement funds' to meet
requirements for registration and meet certain conditions relating to financial
management, board composition, disclosure and how money is spent. A 'worker
entitlement fund' is defined in proposed section 329HC of the Fair Work (Registered
Organisations) Act 2009 (Registered Organisations Act) as a fund whose purposes
include paying worker entitlements to members, dependents or legal representatives
of fund members or a fund prescribed by the minister.

1.65 Under proposed new section 329LA a 'worker entitlement fund' will only be
able to be operated by a corporation and cannot be operated by a registered
organisation (that is, a trade union or employer organisation.) Under proposed
sections 329JA-B of the Registered Organisation Act it will be an offence to operate
an unregistered fund and a civil penalty provision for employers to contribute to such
a fund.

Compatibility of the measure with the right to freedom of association and the right
to just and favourable conditions at work

1.66  As described above, the interpretation of the right to freedom of association
and the right to just and favourable conditions of work is informed by the ILO
treaties.”® ILO Convention 87 specifically protects the right of workers to autonomy
of union processes, organising their administration and activities and formulating
their own programs without interference.'® Providing that registered organisations
cannot administer 'worker entitlement funds' and limiting the purposes for which
such money may be used would appear to engage and limit these rights. However,
the statement of compatibility does not acknowledge this limitation so does not
provide an assessment of whether the limitation is permissible as a matter of
international human rights law.™

13  See, article 22 of the ICCPR and article 8 of the ICESCR. The Freedom of Association and
Protection of the Right to Organize (ILO Convention No. 87) is expressly referred to in the
ICCPR and the ICESCR.

14 See ILO Convention N.87 article 3.
15 SOC x.
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Committee comment

1.67 The preceding analysis raises questions as to whether the measure is
compatible with the right to freedom of association and the right to just and
favourable conditions at work.

1.68 The committee requests the further advice of the minister as to:

. whether the measure is aimed at pursuing a legitimate objective for the
purposes of international human rights law;

. how the measure is effective to achieve (that is, rationally connected to) its
stated objective; and

. whether the limitation is a reasonable and proportionate measure to
achieve the stated objective (including whether the measure is the least
rights restrictive way of achieving its stated objective).

Prohibiting terms of industrial instruments requiring payments to election
funds

1.69  Schedule 3 of the bill would amend the Fair Work Act to prohibit any term of
a modern award, enterprise agreement or contract of employment permitting or
requiring employee contributions to an election fund.*

Compatibility of the measure with the right to freedom of association and the right
to just and favourable conditions at work

1.70  As set out above, the right to freedom of association includes the right to
collectively bargain without unreasonable and disproportionate interference from
the state. Prohibiting the inclusion of particular terms in an enterprise agreement
interferes with the outcomes of the bargaining process. Accordingly, the measure
engages and limits the right to just and favourable conditions of work and the right
to collectively bargain as an aspect of the right to freedom of association. The
statement of compatibility acknowledges that the measure engages the right to
negotiate terms and conditions of employment voluntarily.!’ However, the
statement of compatibility appears to indicate that the limitation is permissible.

1.71  The statement of compatibility identifies one objective of the measure as
being to 'remove any legal or practical compulsion on an employee to contribute to
election funds'.'® This appears to be a description of what the measure does rather
than articulating the pressing or substantial concern the measure addresses as
required to constitute a legitimate objective for the purposes of international human
rights law. The statement of compatibility identifies a second objective as addressing

16 SOCx.
17 SOCx.
18  SOCx.
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'the possibility of contributions made in accordance with a relevant instrument being
used to avoid the intent of the prohibition on organisations using their resources to
favour a particular candidate'. While this could be capable of constituting a
legitimate objective limited explanation or reasoning is provided as to why this
objective is important. Further, in relation to whether the measure is rationally
connected (that is, effective to achieve) and proportionate to the stated objectives,
the statement of compatibility provides no reasoning or evidence and only asserts

that the measure 'is reasonable, necessary and proportionate'.”

Committee comment

1.72 The preceding analysis raises questions as to whether the measure is
compatible with the right to freedom of association and the right to just and
favourable conditions at work.

1.73 The committee requests the further advice of the minister as to:

. whether there is reasoning or evidence that establishes that the stated
objective addresses a pressing or substantial concern or whether the
proposed changes are otherwise aimed at achieving a legitimate objective;

. how the measure is effective to achieve (that is, rationally connected to) its
stated objective; and

. whether the limitation is a reasonable and proportionate measure to
achieve the stated objective (including whether the measure is the least
rights restrictive way of achieving its stated objective).

Prohibiting any action with the intent to coerce a person to pay amounts to a
particular fund

1.74  Schedule 4 of the bill would introduce a civil penalty into section 355A of the
Fair Work Act prohibiting a person from organising, taking or threatening to take any
action, other than protected industrial action, with the intent to coerce a person to
pay amounts to a particular worker entitlement fund, super fund, training fund,
welfare fund or employee insurance scheme.”

Compatibility of the measure with the right to freedom of association

1.75 The right to strike is protected as an aspect of the right to freedom of
association and the right to form and join trade unions under article 22 of the ICCPR
and article 8 of the International Covenant on Economic, Social and Cultural Rights
(ICESCR). The right to strike, however, is not absolute and may be limited in certain
circumstances.

19 SOCx.
20  See, Schedule 4, item 355, proposed section 355A of the Fair Work Act.
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1.76 By prohibiting action (other than protected industrial action) intended to
coerce a person to pay amounts into a particular fund, the measure further engages
and limits the right to strike. This is because it may impose an additional penalty or
disincentive to taking unprotected industrial action with the intent of influencing the
conduct of an employer. The existing restrictions on taking industrial action under
Australian domestic law have been consistently criticised by international
supervisory mechanisms as going beyond what is permissible.?! While the statement
of compatibility acknowledges that the measure engages work-related rights it does
not expressly acknowledge that the right to strike as an aspect of the right to
freedom of association.

1.77 Beyond providing a description of the measure, the statement of
compatibility does not clearly identify the legitimate objective of the measure. While
the statement of compatibility appears to argue that the measure in fact supports
freedom of association and human rights, it provides no explanation of the reasoning
for this.”? The statement of compatibility therefore does not meet the standards
outlined in the committee's Guidance Note 1, which require that where a limitation
on a right is proposed the statement of compatibility provide a reasoned and
evidence-based assessment of how the measure pursues a legitimate objective, is
rationally connected to that objective, and is proportionate.

Committee comment

1.78 The preceding analysis raises questions as to whether the measure is
compatible with the right to strike as an aspect of the right to freedom of
association.

1.79 The committee requests the further advice of the minister as to:

21 See, UN Committee on Economic Social and Cultural Rights (UNCESCR), Concluding
Observations on Australia, E/C.12/AUS/CO/5 (23 June 2017) [29]-30]: 'The Committee is also
concerned that the right to strike remains constrained in the State party (art. 8). The
Committee recommends that the State party bring its legislation on trade union rights into
line with article 8 of the Covenant and with the provisions of the relevant International Labour
Organization (ILO) Conventions (nos. 87 and 98), particularly by removing penalties, including
six months of incarceration, for industrial action, or the secret ballot requirements for workers
who wish to take industrial action'. See, also, ILO CEACR, Observation Concerning Freedom of
Association and Protection of the Right to Organise Convention, 1948 (No. 87), Australia,
103rd ILC session, 2013; ILO CEACR, Observation Concerning Freedom of Association and
Protection of the Right to Organise Convention, 1948 (No. 87), Australia, 101° ILC session,
2013; ILO CEACR, Observation Concerning Freedom of Association and Protection of the Right
to Organise Convention, 1948 (No. 87), Australia, 99th ILC session, 2009; ILO CEACR, Individual
Observation Concerning the Right to Organise and Collective Bargain Convention, 1949, (No.
98), Australia, 99th session, 2009. See also, UNCESCR, Concluding Observations on Australia,
E/C.12/AUS/CO/4 (12 June 2009) 5.

22 SOCxi.
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. whether the measure is aimed at achieving a legitimate objective for the
purposes of international human rights law;

. how the measure is effective to achieve (that is, rationally connected to)
that objective; and

. whether the limitation is a reasonable and proportionate measure to
achieve the stated objective (including any relevant safeguards and
whether the measure is the least rights restrictive way of achieving its
stated objective).

Compatibility of the measure with the right to freedom of assembly and expression

1.80 The right to freedom of assembly and the right to freedom of expression are
protected by articles 19 and 21 of the ICCPR. The right to freedom of assembly and
the right to freedom of expression may be limited for certain prescribed purposes.
That is, that the limitation is necessary to respect the rights of others, to protect
national security, public safety, public order, public health or morals. Additionally,
such limitations must be prescribed by law, reasonable, necessary and proportionate
to achieving the prescribed purpose.

1.81 It appears that the measure may extend to prohibiting forms of expression or
assembly. As such it may engage and limit the right to freedom of expression and
assembly. The prohibition on forms of protest action appears to be potentially quite
broad. This issue was not addressed in the statement of compatibility and as such it
is unclear whether the measure is compatible with these rights.

Committee comment

1.82 The preceding analysis raises questions about whether the measure is
compatible with the right to freedom of assembly and the right to freedom of
expression. The committee therefore seeks the advice of the minister as to:

. the scope of any restriction on the right to freedom of expression and
assembly;
. whether the measure is aimed at achieving a legitimate objective for the

purposes of international human rights law;

. how the measure is effective to achieve (that is, rationally connected to) its
stated objective; and

. whether the limitation is a reasonable and proportionate measure to
achieve the stated objective (including whether the measure is sufficiently
circumscribed, any relevant safeguards and whether the measure is the
least rights restrictive way of achieving its stated objective).
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Financial Sector Legislation Amendment (Crisis Resolution
Powers and Other Measures) Bill 2017

Purpose Amends the Banking Act 1959, Insurance Act 1973, Life
Insurance Act 1995 and five other Acts to give the
Australian Prudential Regulation Authority additional
powers for crisis resolution, and resolution planning, in
relation to regulated entities

Portfolio Treasury

Introduced House of Representatives, 19 October 2017

Right Right not to incriminate oneself; privacy (see Appendix 2)
Status Seeking additional information

Information gathering powers of statutory managers

1.83  The Financial Sector Legislation Amendment (Crisis Resolution Powers and
Other Measures) Bill 2017 (the bill) would insert a new section 62Z0D into the
Insurance Act 1973 (Insurance Act) and a new section 179AD into the Life Insurance
Act 1995 (Life Insurance Act) which set out the powers and functions of statutory
managers under the Insurance Act and Life Insurance Act respectively.!

1.84  This includes a new power to require a person who has, at any time, been an
officer of the body corporate to give the statutory manager information relating to
the business of the body corporate that the statutory manager requires.> A person
commits an offence punishable by 12 months imprisonment if the person fails to
comply with this requirement to give information.> An individual is not excused from
complying with the requirement to give information on the ground that doing so
would tend to incriminate the individual or make the individual liable to a penalty.*

1 An Insurance Act and Life Insurance Act 'statutory manager' is either the Australian Prudential
Regulation Authority (APRA) or an administrator appointed by APRA to control a body
corporate's business: see Schedule 2, item 58, proposed section 62Z0A(8) to the Insurance
Act; see Schedule 3, item 52, proposed section 179AA(8) to the Life Insurance Act.

2 Schedule 2, item 58, proposed section 62Z0D(2) to the Insurance Act; Schedule 3, item 52,
proposed section 179AD(2) to the Life Insurance Act.

3 Schedule 2, item 58, proposed section 62Z0D(3) to the Insurance Act; Schedule 3, item 52,
proposed section 179AD(3) to the Life Insurance Act.

4 Schedule 2, item 58, proposed section 62Z0D(4) to the Insurance Act; Schedule 3, item 52,
proposed section 179AD(4) to the Life Insurance Act.
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1.85 However, information given in compliance with the requirement is not
admissible in evidence against the individual in a criminal proceeding or a proceeding
for the imposition of a penalty, other than proceedings in respect of the falsity of the
information, provided the person has claimed the privilege against self-incrimination
before giving that information and that giving the information might in fact
incriminate the individual.’

Compatibility of the measure with the right not to incriminate oneself

1.86  The specific guarantees of the right to a fair trial in the determination of a
criminal charge guaranteed by article 14 of the ICCPR include the right not to
incriminate oneself (article 14(3)(g)).

1.87  The right to a fair trial, and in particular the right not to incriminate oneself,
is engaged where a person is required to give information to the Insurance Act or Life
Insurance Act statutory manager which may incriminate them and that incriminating
information can be used to investigate criminal charges. The statement of
compatibility acknowledges the privilege against self-incrimination is engaged by the
bill.°

1.88  The right not to incriminate oneself may be subject to permissible limitations
where the limitation pursues a legitimate objective, is rationally connected to that
objective and is a proportionate way of achieving that objective. The statement of
compatibility states that the limitation on the right not to incriminate oneself is
permissible on the basis that:

Engaging the right against self-incrimination in this way is necessary and
justified as only the key personnel of a relevant entity will have access to
information and documents relating to that entity’s financial condition. It
is essential for APRA or a statutory manager to be able to obtain this
information quickly to assist with the management and crisis resolution of
an insurance or life insurance entity that is financially distressed.

By compelling relevant officers to provide the required information and
documents, APRA and other statutory managers will be able to maximise

5 Schedule 2, item 58, proposed section 62Z0D(5) to the Insurance Act; Schedule 3, item 52,
proposed section 179AD(5) to the Life Insurance Act.

6 The statement of compatibility also addresses the privilege against self-incrimination in
relation to the new information gathering powers to allow APRA to obtain information from
current and past officers of an insurer and a life insurance entity that is under statutory
management: see Statement of Compatibility (SOC), 224-225. The provisions relating to
APRA's powers to obtain information include a use and a derivative use immunity provision
and therefore do not raise human rights concerns: Schedule 2, item 58, proposed section
62Z0I(5) and (6) of the Insurance Act 1973; Schedule 3, item 52, proposed section 179AI(5)
and (6) of the Life Insurance Act 1995.



Page 27

their ability to rehabilitate a distressed insurance or life insurance entity.
This will benefit the entity’s customers, creditors and other suppliers...”

1.89 A legitimate objective — that is, one that is capable of justifying a proposed
limitation on human rights — must address a pressing or substantial concern and not
simply seek an outcome regarded as desirable or convenient. The statement of
compatibility does not provide any information or evidence as to the pressing or
substantial need to be able to obtain information quickly to assist with the
management and crisis resolution of an insurance or life insurance entity. The
administrative convenience, in and of itself, is unlikely to be sufficient to constitute a
legitimate objective for the purposes of international human rights law.

1.90 Further, the availability of 'use' and 'derivative use' immunities can be one
important factor in determining whether the limit on the right not to incriminate
oneself is proportionate. That is, they may act as a relevant safeguard. In this
respect, the information gathering powers in proposed sections 62Z0D and 179AD
relating to statutory managers include a 'use' immunity provision, such that
incriminating information or documents provided cannot be directly used against a
person in criminal proceedings or in proceedings where the person may be liable to a
penalty.8 However, no 'derivative use' immunity is provided for proposed sections
62Z0D and 179AD, which would prevent information or evidence indirectly obtained
from being used in criminal proceedings against the person.

1.91 In contrast, it is noted that in relation to APRA's information gathering
powers which are also introduced by this bill in proposed sections 62Z0I and 179Al,
both a 'use' and a 'derivative' use immunity provision are included, such that
information or documents obtained 'as a direct or indirect consequence' of providing
information are not admissible against the person.’

1.92  The lack of derivative use immunity in relation to the information gathering
powers of statutory managers raises questions about whether the measure is the
least rights restrictive way of achieving its objective. It is acknowledged that a
'derivative use' immunity will not be appropriate in all cases because it is not
reasonably available as a less rights restrictive alternative. For example, because it
would undermine the purpose of the measure or be unworkable. In this respect, it is
noted that the availability or lack of availability of a 'derivative use' immunity needs
to be considered in the regulatory context of the proposed powers. The extent of
interference that may be permissible as a matter of international human rights law

7 SOC 224-225.

8 See, Schedule 2, item 58, proposed section 62Z0D(5) to the Insurance Act; Schedule 3, item
52, proposed section 179AD(5) to the Life Insurance Act.

9 Schedule 2, item 58, proposed section 62Z0I(5) and (6) of the Insurance Act 1973; Schedule 3,
item 52, proposed section 179AI(5) and (6) of the Life Insurance Act 1995.
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may be, for example, greater in contexts where there are difficulties regulating
specific conduct, persons subject to the powers are not particularly vulnerable or
powers are otherwise circumscribed with respect to the scope of information which
may be sought. That is, there are a range of matters which influence whether the
limitation is proportionate. However, no information is provided in the statement of
compatibility to explain why a 'derivative use' immunity is provided in relation to
persons who give information in compliance with APRA's information gathering
powers, but not to persons who give information in compliance with statutory
manager's information gathering powers.

Committee comment

1.93 Noting the preceding analysis, the committee seeks the advice of the
Treasurer as to:

. whether there is reasoning or evidence that establishes that the stated
objective addresses a pressing or substantial concern or whether the
proposed changes are otherwise aimed at achieving a legitimate objective
for the purposes of international human rights law;

. how the measure is effective to achieve (that is, rationally connected to)
that objective;

. whether the limitation is proportionate to achieve the stated objective;

. whether the persons who may be subject to examination and the scope of

information that may be subject to compulsory disclosure is sufficiently
circumscribed with respect to the stated objective of the measure;

. whether a derivative use immunity is reasonably available as a less rights
restrictive alternative in sections 62ZOD of the Insurance Act 1973 and
179AD of the Life Insurance Act 1995 to ensure information or evidence
indirectly obtained from a person compelled to give information or
documents cannot be used in evidence against that person.

Information sharing provisions

1.94  Schedule 4 of the bill includes a number of proposed amendments to the
Financial Sector (Business Transfer Group Restructure) Act 1999 (Transfer Act) to
extend the scope of section 42 of the Transfer Act to allow APRA to provide
information (including personal information) to a body that receives the shares of
another body as part of a compulsory transfer of business. '

Compatibility of the measure with the right to privacy

1.95 The right to privacy encompasses respect for informational privacy, including
the right to respect private information and private life, particularly the storing, use

10  Schedule 4, item 92, proposed section 42 of the Transfer Act.
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and sharing of personal information. Schedule 4 of the bill engages and limits the
right to privacy by enabling APRA to provide information, which includes personal
information, to a receiving body.

1.96 The statement of compatibility acknowledges that the right to privacy is
engaged and limited by the proposed amendment to section 42 of the Transfer Act.
As to the objective of the proposed amendment, the statement of compatibility
explains:

The provision is necessary because under the compulsory transfer
provisions a receiving body’s board must consent to the transfer. In order
to facilitate this it will be necessary and appropriate for APRA to provide
information to the receiving body about the business, including
confidential information and information relating to staff and executives of
the body being transferred. It will also be necessary for APRA to share such
information in the process of settling the detail of the transfer, including
the schedule of assets and liabilities, and in documentation relating to
transferred staff.™*

1.97  As noted earlier in relation to the right against self-incrimination, a legitimate
objective must address a pressing or substantial concern. While the statement of
compatibility states that the provision is necessary, it is not clear from the
information provided how this aspect of the bill addresses a pressing or substantial
concern that would justify a limitation on the right to privacy.

1.98 The statement of compatibility then sets out safeguards that are contained
in the bill to protect the right to privacy, namely that:

. the Privacy Act 1998 (Privacy Act) would apply to the information;

. where information is provided to APRA, the existing APRA confidentiality
provisions would apply; and

. where information is provided to other statutory managers, the statutory
manager would be responsible for the relevant entity and as such their
access to the information would be no different to the previous manager's
access to the information.*

1.99 However, these safeguards do not demonstrate that the limitation on the
right to privacy is proportionate to the objective sought to be achieved. For example,
while the Privacy Act contains a range of general safeguards it is not a complete
answer because the Privacy Act and the Australian Privacy Principles (APPs) contain a
number of exceptions to the prohibition on disclosure of personal information.
Relevantly, for example, an agency may disclose personal information or a
government related identifier of an individual where its use or disclosure is required

11 SOC 226.
12 SOC227.
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or authorised by or under an Australian Law.™ This means that the Privacy Act and
the APPs may not operate as an effective safeguard of the right to privacy in these
circumstances.

1.100 Further, no information is provided setting out the content of APRA's
confidentiality provisions, and how these provisions would apply to safeguard
personal information. It is not possible to determine at this stage whether the APRA
confidentiality provisions provide an adequate safeguard. Similarly, while the
amendments will place the statutory manager in no different position to the previous
manager's access to information, it is not clear from the information provided the
extent of the previous manager's access to information. Therefore, it is not possible
to conclude based on the information provided whether the measure is sufficiently
circumscribed to constitute a proportionate limitation on the right to privacy.

Committee Comment

1.101 The preceding analysis raises questions about whether the amendment to
section 42 of the Transfer Act is compatible with the right to privacy.

1.102 The committee therefore seeks the advice of the Treasurer as to:

. whether there is reasoning or evidence that establishes that the stated
objective addresses a pressing or substantial concern or whether the
proposed changes are otherwise aimed at achieving a legitimate objective
for the purposes of international human rights law;

. how the measure is effective to achieve (that is, rationally connected to)
that objective; and

. whether the limitation is proportionate to achieve the stated objective.

13 APP9; APP 6.2(b).
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Health Insurance (General Medical Services Table)
Amendment (Obstetrics) Regulations 2017 [F2017L01090]

Purpose Amends the Health Insurance (General Medical Services Table)
Regulations 2017 to implement changes recommended by the
Medical Benefits Schedule Review Taskforce, including a
requirement that during the planning and management of a
pregnancy a mental health assessment be performed by a
medical practitioner or other qualified health professional,
including screening for drug and alcohol use and domestic
violence

Portfolio Health
Authorising legislation | Health Insurance Act 1973

Last day to disallow 15 sitting days after tabling (tabled House of Representatives
and Senate on 4 September 2017). Notice of motion to disallow
currently must be given by 16 November 2017

Right Privacy (see Appendix 2)

Status Seeking additional information

Mental health assessments during pregnancy

1.103 The Health Insurance (General Medical Services Table) Amendment
(Obstetrics) Regulations 2017 (the regulations) introduces changes to the Medicare
Benefits Schedule (MBS). The MBS provides for the payment of Medicare benefits for
professional services rendered to eligible persons, and for the calculation of
Medicare benefits by reference to the fees for medical services which are set out in
prescribed tables. The regulations include the introduction of a new requirement
during the planning and management of a pregnancy for a mental health assessment
to be performed by the medical practitioner or another suitably qualified health
professional. The mental health assessment includes 'screening for drug and alcohol
use and domestic violence of the patient'.! A mental health assessment (including
screening for drug and alcohol use and domestic violence) is also required in
postnatal consultations between 4 and 8 weeks after birth.?

Compatibility of the measure with the right to privacy

1.104 The right to privacy prohibits arbitrary or unlawful interferences with an
individual's privacy, family, correspondence or home. The right to privacy includes

1 See item 24 of the Regulations, amendment to Schedule 1 (items 16590 and 16591).

2 See item 9 of the Regulations, amendment to Schedule 1 (item 16407).
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the right to personal autonomy and physical and psychological integrity, including
respect for reproductive autonomy and autonomy over one's own body (including in
relation to medical testing). The statement of compatibility does not consider
whether the right to privacy is engaged or limited by the bill.

1.105 It is not clear based on the information provided the extent to which the
mental health assessment will be compulsory, and what 'screening' entails. If a
patient may refuse to take the test, and if 'screening' is minimally invasive (such as
being limited to asking questions), it may be that a patient's right to personal
autonomy and physical and psychological integrity is not limited. However, if
'screening' includes more invasive procedures, such as a blood test to test for alcohol
or drugs, the right to personal autonomy and physical and psychological integrity as
an aspect of the right to privacy may be engaged and limited.

1.106 Limitations on the right to privacy will be permissible where they are not
arbitrary, they pursue a legitimate objective, are rationally connected to that
objective and are a proportionate means of achieving that objective.
The explanatory statement and the statement of compatibility note that the
objective of the regulations is to improve obstetrics care for patients and to
implement the recommendations of the MBS Review Taskforce so as to reflect
current best clinical practice in light of the latest evidence and to improve health
outcomes. These are likely to be legitimate objectives for the purposes of
international human rights law. Screening for mental health issues during and
immediately following pregnancy appears also to be rationally connected to those
objectives.

1.107 However, as noted earlier, it is unclear based on the information provided
what 'screening' of a patient for drugs or alcohol or domestic violence entails, and
whether the screening is mandatory for the patient. If the screening is mandatory or
involves the collection of blood samples or other tests for drug or alcohol use, such
that the measure places a limitation on the right to privacy, then it will need to be
demonstrated that this is the least rights-restrictive approach to achieve the
legitimate objective, and that adequate safeguards are in place in relation to the use
of samples and test results.

Committee comment

1.108 The committee considers that the right to privacy may be engaged and
limited by the bill, but no information is provided in the statement of compatibility
addressing this right.

1.109 The committee therefore seeks the advice of the minister as to:

. what is meant by 'screening for drug and alcohol use and domestic
violence', including whether it includes taking a blood test or related
procedures;
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whether it is compulsory for a patient to undertake a mental health
assessment (including screening for drug and alcohol use and domestic
violence);

what are the consequences for a refusal to undertake such an assessment;
and

whether the screening for drug and alcohol use and domestic violence is
proportionate, including whether the measure is the least rights-restrictive
means reasonably available to achieve the stated objective, and the
effectiveness of any safeguards to protect a patient's privacy.
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Proceeds of Crime Amendment (Proceeds and Other
Matters) Bill 2017

Purpose Seeks to amend the Proceeds of Crime Act 2002, including to
align the unexplained wealth regime with other types of orders,
so that it covers situations where wealth is 'derived or realised,
directly or indirectly' from certain offences; clarifies that
property becomes 'proceeds' or an ‘instrument’ of an offence
under the Act when 'proceeds' or an 'instrument' are used to
improve the property or discharge an encumbrance security or
liability incurred in relation to the property; and clarifies that
property or wealth will only be 'lawfully acquired' in situations
where the property or wealth is not ‘proceeds’ or an
‘instrument’ of an offence

Portfolio Justice

Introduced House of Representatives, 18 October 2017

Rights Right to a fair trial; right to a fair hearing; privacy (see
Appendix 2)

Status Seeking additional information

Changes to the definition of '‘proceeds' and an 'instrument’ in the Proceeds of
Crime Act

1.110 The Proceeds of Crime Amendment (Proceeds and Other Matters) Bill 2017
(the bill) seeks to amend the definitions of 'proceeds' and 'instrument' in the
Proceeds of Crime Act 2002 (the POC Act). The bill seeks to provide that property will
be considered to become 'proceeds' or an 'instrument' (and therefore be liable to
being restrained or forfeited under the POC Act) where proceeds or instruments of
crime are used to make improvements on property, service mortgage repayments on
property and/or service loans taken out in relation to property.® It also introduces a
definition of 'improvements' to clarify that where proceeds or instruments are used
to renovate property, demolish structures, or repair or maintain assets, the property
will become 'proceeds' or an 'instrument'.

1.111 The bill also seeks to provide that wealth or property will only be 'lawfully
acquired' (and therefore not liable to restraint, freezing or forfeiture) in situations
where property or wealth is not 'proceeds' or an 'instrument' of an offence.’

1 Item 6 of the bill; Explanatory Memorandum (EM) [19].
2 Iltem 13 of the bill; EM [22].
3 ltem 12 of the bill.
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The explanatory memorandum explains that this amendment would ensure a court,
when determining whether property is 'lawfully acquired', examines the origins of
property or wealth used to discharge securities or encumbrances or to make
improvements to property, as well as situations where property may be gifted to
another person.”

Compatibility of the amendments with the right to a fair trial and the right to a fair
hearing

1.112 The right to a fair trial and fair hearing is protected by articles 14 and 15 of
the International Covenant on Civil and Political Rights (ICCPR). The rights are
concerned with procedural fairness, and encompass notions of equality in
proceedings, the right to a public hearing and the requirement that hearings are
conducted by an independent and impartial body. Specific guarantees of the right to
a fair trial in relation to a criminal charge include the presumption of innocence,’ the
right not to incriminate oneself,’ and the guarantee against retrospective criminal
laws.”

Previous committee comment on the Proceeds of Crime Act

1.113 The committee has previously raised concerns that the underlying regime
established by the POC Act for the freezing, restraint or forfeiture of property may be
considered 'criminal' for the purposes of international human rights law.?
For example, a forfeiture order may be made against property where (relevantly) a
court is satisfied that the property is 'proceeds' of an indictable offence or an
'instrument' of one or more serious offences.’ The fact a person has been acquitted
of an offence with which the person has been charged does not affect the court's
power to make such a forfeiture order.'® Further, a finding need not be based on a
finding that a particular person committed any offence.'* A finding that a court is
satisfied that the property is 'proceeds' of an indictable offence or an 'instrument' of
one or more serious offences appears to entail 'blameworthiness' or 'culpability’
which the committee has previously considered would suggest that the provisions
may be criminal in character, and therefore may engage criminal process rights

EM [37].

Article 14(2) of the ICCPR.
Article 14(3)(g) of the ICCPR.
Article 15(1) of the ICCPR.

0o N o u b

Parliamentary Joint Committee on Human Rights, Thirty-First Report of the 44" parliament (24
November 2015) 43-44; Twenty-Sixth Report of the 44" Parliament Report 1 of 2017 (16
February 2017); Report 2 of 2017 (21 March 2017) 6; Report 4 of 2017 (9 May 2017) 92-93.

9 Section 49 of the POC Act.
10  Sections 51 and 80 of the POC Act.
11  Section 49(2)(a) of the POC Act.
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which must be complied with in order for the measures to be compatible with fair
trial and fair hearing rights."?

1.114 The committee has also previously noted:

...the POC Act was introduced prior to the establishment of the committee
and therefore before the requirement for bills to contain a statement of
compatibility with human rights. It is clear that the POC Act provides law
enforcement agencies important and necessary tools in the fight against
crime in Australia. Assessing the forfeiture orders under the POC Act as
involving the determination of a criminal charge does not suggest that
such measures cannot be taken — rather, it requires that such measures
are demonstrated to be consistent with the criminal process rights under
articles 14 and 15 of the ICCPR."

1.115 The committee has previously recommended that the Minister for Justice
undertake a detailed assessment of the POC Act to determine its compatibility with
the right to a fair trial and right to a fair hearing. It is noted that in his response to the
committee's inquiries relating to the Law Enforcement Legislation Amendment (State
Bodies and Other Measures) Bill 2016, the minister stated that he did not consider it
necessary to conduct an assessment of the POC Act to determine its compatibility
with the right to a fair trial and fair hearing as legislation enacted prior to the
enactment of the Human Rights (Parliamentary Scrutiny) Act 2011 is not required to
be subject to a human rights compatibility assessment, and the government
continually reviews the POC Act as it is amended. However, noting the concerns
raised in relation to the POC Act, it would be of considerable assistance if the POC
Act were subject to a foundational human rights assessment.

Compatibility of the amendments

1.116 The existing human rights concerns with the POC Act mean that any
extensions of the provisions in that Act by this bill may raise similar concerns.
In particular, applying a broader basis on which a person's assets may be frozen,
restrained or forfeited to include property subject to a mortgage in which mortgage
payments have been serviced by illicit funds, without a finding of criminal guilt
beyond reasonable doubt, may limit the right to be presumed innocent and the
prohibition against double punishment should the POC Act provision be criminal in
nature. Further, several aspects of the bill operate retrospectively, which may

12 Parliamentary Joint Committee on Human Rights, Thirty-First Report of the 44" Parliament (24
November 2015) 43.

13 Parliamentary Joint Committee on Human Rights, Thirty-First Report of the 44" Parliament (24
November 2015) 43-44; Twenty-Sixth Report of the 44" Parliament Report 1 of 2017 (16
February 2017); Report 2 of 2017 (21 March 2017) 6; Report 4 of 2017 (9 May 2017) 92-93.
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engage the absolute prohibition against retrospective punishment in criminal
proceedings.*

1.117 The statement of compatibility states that the POC Act is civil in character,
and on this basis the criminal process rights do not apply.'”> However, as noted in the
committee's Guidance Note 2, the term 'criminal' has an autonomous meaning in
international human rights law, such that even if a penalty or other sanction is
classified as civil in character domestically it may nevertheless be considered
‘criminal’ for the purposes of international human rights law. ™

1.118 In addition to the domestic classification of the offence, the committee's
Guidance Note 2 explains that two other relevant factors in determining whether the
provisions should be characterised as 'criminal' in character concern the nature and
purpose of the measure and the severity of the penalty. The purpose of the bill is
described in the statement of compatibility as to ensure that proceeds of crime
authorities can restrain and confiscate property or wealth in certain circumstances,
so that 'criminals are not able to deliberately restructure their affairs to avoid the
operation of the Act and retain their ill-gotten gains'.” The broader purpose of the
POC Act is outlined in section 5 of the Act and includes to punish and deter persons
from breaching laws. This raises concerns that the freezing, restraint or forfeiture
proceedings that are expanded by the bill may be characterised as a form of
punishment.'® As to the severity of the penalty, it is noted that the freezing, restraint
or forfeiture orders can involve significant sums of money, which raises concerns that
the cumulative effect of the purpose and severity of the measures would lead to the
provisions being characterised as 'criminal’.

1.119 If the provisions were to be characterised as 'criminal’ for the purposes of
human rights law, this does not mean that the provisions are necessarily illegitimate,
nor does it convert the provisions into a criminal offence in domestic law. Rather, it
means that the provisions in question must be shown to be consistent with the
criminal process guarantees set out in Articles 14 and 15 of the ICCPR, including any
justifications for any limitations of these rights.

14  See, in this respect, the report of the United Kingdom Parliamentary Joint Committee on
Human Rights, Joint Committee on Human Rights Third Report (26 November 2001), [40]-[41]
where similar concerns were raised in relation to the UK Proceeds of Crime Bill.

15  Statement of Compatibility (SOC) [21]-[23]. See section 315 of the POC Act which relevantly
provides that '[p]roceedings on an application order or a confiscation order are not criminal
proceedings', that the rules of construction applicable only in criminal law do not apply, and
that rules of evidence applicable in civil proceedings do apply.

16  Parliamentary Joint Committee on Human Rights, Guidance Note 2: Offence provisions, civil
penalties and human rights (December 2014) 3.

17  SOC[15].
18 See Rv Green [1983] 9 CRR 78; Johnston v British Columbia [1987] 27 CRR 206.
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Committee comment

1.120 The preceding analysis of the amended definitions of 'proceeds' and an
'instrument’' for the purposes of the Proceeds of Crime Act 2002 (POC Act) raises
questions as to whether expanding the application of the POC Act is compatible
with the right to a fair trial and the right to a fair hearing.

1.121 The committee therefore seeks the advice of the minister as to whether
these amendments to the POC Act are compatible with these rights, including:

. By reference to the committee's Guidance Note 2, whether the freezing,
restraint or forfeiture powers that are broadened by the amendments to
the definitions of 'proceedings’ and an 'instrument' in the bill may be
characterised as 'criminal' for the purposes of international human rights
law, having regard to the nature, purpose and severity of those powers;
and

. The extent to which the provisions are compatible with the criminal
process guarantees set out in Articles 14 and 15, including any justification
for any limitations of these rights where applicable.

1.122 As the POC Act was introduced prior to the establishment of the committee
and no statement of compatibility was provided for that legislation, the committee
recommends that the minister undertake a detailed assessment of the POC Act to
determine its compatibility with the right to a fair trial and right to a fair hearing.
This would inform the committee's consideration of the compatibility of the
amendments in the context of the legislative scheme as a whole.

Compatibility of the measure with the right to privacy

1.123 The right to privacy includes the right not to be subject to arbitrary or
unlawful interference with a person's privacy, family, home or correspondence. As
noted in the statement of compatibility, the amendments to the bill may engage and
limit the right not to be subject to arbitrary or unlawful interference with a person's
home, as the amendments affect orders that can be used to restrain and forfeit real
property.*

1.124 The right to privacy may be subject to permissible limitations which are
provided by law and are not arbitrary. In order for limitations not to be arbitrary, the
measure must pursue a legitimate objective, and be rationally connected and
proportionate to achieving that objective.

1.125 As noted earlier, the objective of the bill is stated to be to ensure that
criminals are not able to restructure their affairs to avoid the operation of the

19 SOC|[27].



Page 39

proceeds of crime legislation.?’ This would appear to be a legitimate objective for the
purposes of international human rights law, and the measures would appear to be
rationally connected to that objective.

1.126 In relation to the proportionality of the measure, the statement of
compatibility outlines several safeguards and protections in place to protect
individuals whose property may be subject to other orders affected by the
amendments in the bill. This includes, where a person's property is subject to a
restraining order, a court may be able to make allowances for expenses to be met
out of property covered by the restraining order,?! or refuse to make an order where
it is not in the public interest to do so.?” Property will also cease to be 'proceeds' of
an offence or an 'instrument' of an offence in certain circumstances, including if it is
acquired by a third party for sufficient consideration without the third party knowing,
and in circumstances that would not arouse reasonable suspicion, that the property
was proceeds of an offence or an instrument of an offence.? A person may also seek
a compensation order for the proportion of the value of the property they did not
derive or realise from the commission of an offence.”*

1.127 Notwithstanding these safeguards, it is noted that a person may still be liable
for their property to be forfeited where a person has been acquitted of an offence,
or where their conviction has been subsequently quashed.” This appears to leave
open the possibility that a person may be acquitted of an offence, but nonetheless
be liable to have their real property forfeited because they have made mortgage
payments, or made improvements on that property, using funds that the court
considers on the balance of probabilities are 'proceeds' from that offence.?®
There does not appear to be a safeguard in place to allow the court to revoke the
forfeiture order upon an acquittal. This raises questions both as to whether there are
adequate safeguards in place to protect a person's home as well as whether the
amendments are the least rights-restrictive means of achieving the objective.

20 The amendments were introduced following several court cases where doubts had been
raised as to whether it was possible to consider the origins of payments made on property in
order to determine whether the property could be forfeited: see Commissioner of Australian
Federal Police v Huang [2016] WASC 5; Commissioner of Australian Federal Police v Hart & Ors
[2016] QCA 215

21 Section 24 of the POC Act.

22 Sections 17(4) and 19(3) of the POC Act, and also sections 47(4), 48(2) and 49(4).
23 Section 330(4) of the Act.

24  Sections 77 and 94A.

25  Section 80 of the POC Act.

26  Section 48(1)(c) of the POC Act.
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Committee comment

1.128 The preceding analysis of the amended definitions of 'proceeds' and an
'instrument' for the purposes of the POC Act raises questions as to whether
expanding the application of the POC Act is compatible with the right to privacy.

1.129 The committee therefore seeks the advice of the minister as to whether
the limitation on the right to privacy is proportionate to the objective of the
measure (including whether there are adequate safeguards in place to protect
persons' property from being forfeited where they have been acquitted of the
offence, and whether there are other less-rights restrictive means of achieving the
objective).

Amendments to the unexplained wealth regime

1.130 The POC Act also currently requires a court to make an 'unexplained
wealth®” order where (relevantly) the court is not satisfied that the whole or any
part of the person's wealth was not 'derived from' one or more relevant offences.”®
The bill seeks to amend the POC Act so that it additionally covers wealth that is
'derived or realised, directly or indirectly' from certain offences. In particular, the bill
would amend section 179E of the POC Act to provide that an unexplained wealth
order must be made where the court is not satisfied the whole or any part of a
person's wealth is not 'derived or realised, directly or indirectly' from the commission
of certain offences.”® According to the statement of compatibility, this would align
the unexplained wealth provisions with the revised definition of 'proceeds' and an
'instrument’, discussed above. The burden of proving that a person's wealth is not
derived or realised, directly or indirectly, from one or more of the relevant offences
would lie on the person against which an order is being sought.30

Compatibility of the amendments to the unexplained wealth regime with the right
to a fair trial and the right to a fair hearing

1.131 The committee has previously commented on the human rights compatibility
of the unexplained wealth regime. In those reports, the committee raised concerns
that the unexplained wealth provisions in the POC Act may involve the determination
of a criminal charge, and that the operation of the reverse burden placed on a
respondent effectively gives rise to a presumption of unlawful conduct, which may
constitute a significant limitation on the right to be presumed innocent until proven
guilty (if the POC Act were to be considered criminal for the purposes of

27  'Unexplained wealth' refers to an amount that is the difference between a person's total
wealth and the wealth shown to have been derived lawfully: see section 179E(2) of the Act.

28  See section 179E(1) of the POC Act.
29  See proposed amendment to section 179E(1) of the POC Act.
30 See proposed amendment to section 179E(3) of the POC Act.
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international human rights law).*! Concerns have also been raised insofar as a
preliminary unexplained wealth order may be made against a person who does not
appear at hearing, and so may not have an opportunity to be heard.*> The
amendments to the unexplained wealth regime, which broadens the basis on which
unexplained wealth orders may be made, means that those matters raised in
previous analyses are of equal relevance here. It is also noted that these
amendments are intended to operate retrospectively to a degree,®> which
additionally raises the issue of compatibility with the amendments with the absolute
prohibition on retrospective criminal laws.

1.132 As discussed above in relation to the amendments to the definitions of
'‘proceeds' and an 'instrument’, relevant factors in determining whether a measure is
characterised as 'criminal' in nature are the domestic characterisation of the
measure, the nature and purpose of the measure and the severity of the measure.*
As the minister considers that the measures are not criminal in nature based on the
domestic characterisation of the measure, no explanation is provided as to whether
the measure is criminal by reference to the nature, purpose and severity of the
measure, and further whether any potential limitations on fair trial and fair hearing
rights are permissible.

Committee comment

1.133 The preceding analysis raises questions as to whether the proposed
amendments to the unexplained wealth regime are compatible with the right to a
fair trial and the right to a fair hearing.

1.134 The committee therefore seeks the advice of the minister as to whether
these amendments are compatible with fair trial and fair hearing rights, including:

. By reference to the committee's Guidance Note 2, whether the proposed
amendments to the unexplained wealth regime in the bill may be
characterised as 'criminal' for the purposes of international human rights
law, having regard to the nature, purpose and severity of the measures;
and

31  See, Parliamentary Joint Committee on Human Rights, First Report of 2013, 27; Third Report of
2013, 120; Sixth Report of 2013, 189; Fourth Report of the 44" Parliament (March 2014) 1;
Ninth Report of the 44" Parliament (July 2014), 133.

32  See, Parliamentary Joint Committee on Human Rights, Fourth Report of the 44" parliament
(March 2014) 6.

33  The amendments apply after the commencement in relation to property derived or realised
after commencement, from the commission of an offence occurring before or after that
commencement: see item 14(1).

34  Parliamentary Joint Committee on Human Rights, Guidance Note 2: Offence provisions, civil
penalties and human rights (December 2014) 3.
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. The extent to which the amendments are compatible with the criminal
process guarantees set out in Articles 14 and 15, including any justification
for any limitations of these rights where applicable.



Page 43

Social Services Amendment (Housing Affordability) Bill 2017

Purpose Seeks to amend the Social Security (Administration) Act 1999,
Social Security Act 1999 and A New Tax System (Family
Assistance) (Administration) Act 1999 to incorporate a scheme
for automatic deduction of rent and other household payments
from social security or family tax benefit payments of tenants in
social housing

Portfolio Social Services

Introduced House of Representatives, 14 September 2017
Rights Multiple Rights (see Appendix 2)

Status Seeking additional information

Automatic deduction of rent and housing payments from social security or
family tax benefit payments

1.135 The Social Services Legislation Amendment (Housing Affordability) Bill 2017
(the bill) introduces amendments to the Social Security (Administration) Act 1999,
Social Security Act 1999 and A New Tax System (Family Assistance) (Administration)
Act 1999 to introduce an automatic rent deduction scheme (ARDS). ARDS is a scheme
for tenants in social (public or community) housing for the automatic deduction of
rent and other household payments from the tenants' social security or family tax
benefit payments.

1.136 The bill provides that a social housing lessor (landlord) may request the
Secretary deduct an amount from a social housing tenant's 'divertible welfare
payment'! or family tax benefit to satisfy rent, household utilities or both that are
payable by the tenant.” The request can be made by the lessor to the Secretary in the
following circumstances:

(a) both of the following apply:

1 See proposed section 124QB of the Social Security (Administration) Act 1999, which defines
'divertible welfare payment' as a social security payment or a payment under the ABSTUDY
scheme that is payable to a particular person and is not '(i) and Australian Victim of Terrorism
Overseas Payment; or (ii) a Disaster Recovery Allowance; or (iii) a student start-up loan; or (iv)
an ABSTUDY student start-up loan under the Student Assistance Act 1973; or (v) of a kind
determined in an instrument [made by the Minister]'.

2 See proposed section 124QF(3) to the Social Security (Administration) Act 1999 and proposed
section 67D(3) to the A New Tax System (Family Assistance) (Administration) Act 1999.
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(i) the tenant has an ongoing or outstanding obligation to pay an
amount for rent, household utilities, or both, in relation to the
tenant’s occupancy of premises let by the lessor;

(i) the tenant's agreement with the lessor for occupancy of the
premises, or another written agreement with the lessor, authorises
the lessor to make requests under this Part for deductions from
divertible welfare payments payable to the tenant; or

(b) the tenant is to pay to the lessor an amount for loss of, or damage to,
property, as a result of the tenant’s occupancy of premises let by the
lessor so as to comply with an order of a court, or of a tribunal or other
body that has the power to make orders, and either:

(i) the period for appealing against the order ends without an
appeal being made; or

(i) if an appeal is made against the order—the appeal is finally
determined or otherwise disposed of; or

(c) the tenant agrees, in writing, to pay to the lessor an amount for loss of,
or damage to, property, as a result of the tenant’s occupancy of premises
let by the lessor.?

1.137 A 'social housing tenant' is defined as a person who is 18 years or older who
pays, or is liable to pay, rent in relation to a premises let by a social housing lessor,
whether or not the person is named in the agreement with the lessor for occupancy
of the premises.* According to the explanatory memorandum, this definition will
allow deductions to be sought from the welfare payment of any of the adult
occupants of the house.’

Compatibility of the automatic rent deduction scheme with multiple rights
1.138 The measure engages and limits a range of human rights including the:
. right to social security;
. right to an adequate standard of living;
. right to privacy;
. right to protection of the family; and

. right to equality and non-discrimination (see Appendix 2)

3 Proposed section 124QF(1) to the Social Security (Administration) Act 1999 and proposed
section 67D(1) to the A New Tax System (Family Assistance) (Administration) Act 1999.

4 Proposed section 124QD to the Social Security (Administration) Act 1999.

5 Explanatory Memorandum (EM) 7.
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1.139 The measures raise similar issues against each of these rights. (The measures
raise distinct considerations in relation to the right to equality and non-
discrimination, which are discussed in the following section).

1.140 The right to social security recognises the importance of adequate social
benefits in reducing the effects of poverty and plays an important role in realising
many other economic, social and cultural rights. The Committee on Economic, Social
and Cultural Rights has noted that social security benefits must be adequate in
amount and duration having regard to the principle of human dignity, so as to avoid
any adverse effect on the levels of benefits and the form in which they are provided.®
Additionally, the right to an adequate standard of living in Article 11 of the
International Covenant on Economic, Social and Cultural Rights (ICESCR) requires
Australia to take steps to ensure the availability, adequacy and accessibility of food,
clothing, water and housing for all people in Australia. Under the Convention on the
Rights of the Child (CRC), children have the right to benefit from social security and
to a standard of living adequate for a child's physical, mental, spiritual, moral and
social development.” Additionally, Australia has obligations under Article 23 of the
International Covenant on Civil and Political Rights (ICCPR) and Article 10 of the
ICESCR to provide the widest possible protection and assistance to the family.

1.141 The right to privacy is linked to notions of personal autonomy and human
dignity. It includes the idea that individuals should have an area of autonomous
development; a 'private sphere' free from government intervention and excessive
unsolicited intervention by others. The right to privacy requires that the state does
not arbitrarily interfere with a person's private and home life.

1.142 The ARDS may limit these rights, as the scheme limits social housing tenants'
freedom and autonomy to make decisions about the way in which their social
security payments or family tax benefits are used. These rights are subject to
permissible limitations if it can be shown that the measure addresses a legitimate
objective, is rationally connected to that objective, and is a proportionate way to
achieve that objective.

1.143 The minister acknowledges in the statement of compatibility that the right to
social security, the right to an adequate standard of living, the right to privacy, the
right to protection of the family and the rights of children are engaged and limited.
However, in relation to the right to privacy, the minister only discusses the right to
privacy insofar as it relates to the disclosure of personal information. The statement
of compatibility does not otherwise address the right to privacy, including the extent
to which the bill may interfere with a person's private and home life through limiting

6 UN Committee on Economic, Social and Cultural Rights, General Comment No. 19: The Right to
Social Security, UN Doc E/C.12/GC/19 (2008), [22].

7 Article 26 and Article 27 of the Convention on the Rights of the Child.
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affected persons' ability to choose the way in which their social security or family tax
benefits are used.

1.144 As noted earlier, for a limitation on a human right to be permissible, it must
pursue a legitimate objective. The statement of compatibility explains that the
objective of ARDS is to prevent evictions due to arrears and debt which may force a
person, and their children, into homelessness.® The statement of compatibility
further states:

ARDS aims to:

1. reduce the risk that social housing tenants will accumulate rental
arrears and other housing debt risking their tenancies,

2. reduce the cost of managing social housing arrears and debt, and
3. better secure the income stream associated with housing assets.’

1.145 A legitimate objective is one that is necessary to address an area of public
and social concern, not one that simply seeks an outcome that is regarded as
desirable or convenient. The objective of reducing the risk of rental arrears, evictions
and homelessness is capable of constituting a legitimate objective for the purposes
of international human rights law.'® However, where a measure may limit a human
right the committee's usual expectation is that the accompanying statement of
compatibility provides a reasoned and evidence-based explanation of how the
measure supports a legitimate objective.'* In this instance, no evidence is provided in
the statement of compatibility as to the extent to which rental arrears in the social
housing sector is a pressing issue.

1.146 The statement of compatibility notes that, in most jurisdictions, social
housing tenants have a condition in their lease to use a voluntary rent deduction
scheme to pay housing tenancy costs, and that tenancy tribunals may order
defaulting tenants to use the voluntary rent deduction scheme. It states that under
the present scheme tenants may 'bypass their social housing provider and cancel
their authorised tenancy tribunal ordered voluntary rent deductions' due to social
security payments and family tax benefits being 'absolutely inalienable' under the

8 Statement of Compatibility (SOC) 2.
9 SOC 1.

10  The UN Special Rapporteur on adequate housing has recently emphasised the importance of
the right to adequate housing and noted that it is a human right which is interdependent with
other human rights, particularly the right to equality and non-discrimination and the right to
life: Report of the Special Rapporteur on adequate housing as a component of the right to an
adequate standard of living, and on the right to non-discrimination in this context,
A/HRC/34/51, (2017) [11].

11  Parliamentary Joint Committee on Human Rights, Guidance Note 1—Drafting Statements of
Compatibility (December 2014).
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existing law." However, no evidence is provided as to the extent to which tenants
have engaged in 'bypassing' of tribunal orders, and no evidence is provided to
explain the extent to which the existing scheme of voluntary rent deduction is
ineffective to address the stated objective of reducing the risk of rental arrears,
evictions and homelessness.

1.147 Limitations on human rights must also be rationally connected to, and a
proportionate way to achieve, the legitimate objective. The statement of
compatibility states that people subject to the ARDS will benefit by way of a
reduction in their liability to a social housing lessor, and that the scheme is designed
to ensure persons continue to enjoy an adequate standard of living (including
housing) by reducing the risk of arrears build-up which may lead to eviction and
possible homelessness.”®> The statement of compatibility further states that by
preventing rental arrears and possible eviction the bill will assist people's capacity to
meet the basic needs of his or her family, and protects the rights of children.’ On
these bases, the statement of compatibility argues that the measures are compatible
with the rights to social security, an adequate standard of living, protection of the
family and the rights of children.

1.148 However, the application of the ARDS to persons with an 'ongoing or
outstanding obligation'™ to pay rent or housing utilities suggests that the scheme
may apply to tenants with ongoing obligations to pay rent regardless of whether or
not they are in rental arrears. This may result in tenants having limitations placed on
their social security payments or family tax benefits, even in circumstances where
they may not need assistance managing rental payments or payment of household
utilities. It is not clear how applying the scheme to persons in such circumstances is
rationally connected to the objective of reducing risk of evictions and homelessness,
as such persons may not be at risk. On the contrary, there may be a risk that the
imposition of the ARDS on persons who are not at risk could encourage welfare
dependency by reducing a person's independent financial management capabilities.

1.149 Similarly, the application of the ARDS to persons with an ongoing (but not an
outstanding) obligation to pay rent does not appear to be the least rights-restrictive
means of achieving the objectives of reducing the risk of rental arrears, evictions and
homelessness. There would appear to be other less rights-restrictive means of
achieving these objectives, including limiting the scheme to persons who have an
outstanding obligation to pay rent, or have a demonstrated risk of falling into rental

12 SOC1.
13 S0C2,3.
14 SOC2,3.

15  Proposed section 124QF(1) to the Social Security (Administration) Act 1999 and proposed
section 67D(1) to the A New Tax System (Family Assistance) (Administration) Act 1999.
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arrears that is determined by reasonable and objective criteria, for example because
the person may have fallen into rental arrears on several previous occasions.

1.150 In its 2016 inquiry into the Stronger Futures Measures, the committee
commented that income management is most effective when it is voluntary, or when
it is applied to individuals after considering their particular circumstances — that is,
when it is applied flexibly.'® The committee also raised concerns that the compulsory
income management provisions which operate inflexibly raise the risk that the
regime would be applied to people who did not need assistance managing their
budget.’” The bill does not appear to include any requirement that a social housing
lessor or the Secretary consider an individual's particular circumstances, beyond the
requirement that a tenant has ongoing or outstanding obligation to pay rent and
authority under the tenant's lease for the lessor to make the request. For example,
there does not appear to be any requirement (discretionary or otherwise) for the
Secretary to consider a tenant's personal circumstances, such as whether the
imposition of the ARDS would cause hardship, in determining whether a deduction
should be made following a request from a lessor.'® This raises concerns that the
measure may not provide sufficient flexibility to treat different cases differently
having regard to the merits of an individual case.

1.151 The absence of any discretion to consider a tenant's personal circumstances
raises particular concerns in relation to the right to protection of the family and the
rights of children. If, for example, the timing of the automatic rent deduction was
such that it made it difficult for a parent to pay for other necessities in circumstances
of financial stress, this could affect the standard of living of children under the
tenant's care. This raises additional questions about the proportionality of the
measure to the protection of the family and the rights of the child.

Committee comment

1.152 The preceding analysis raises questions as to the compatibility of the bill
with the right to social security, the right to an adequate standard of living, the
right to privacy, the right to protection of the family and the rights of children that
are not addressed in the statement of compatibility.

1.153 The committee therefore seeks the advice of the minister as to:

. whether there is reasoning or evidence that establishes that the stated
objective addresses a pressing or substantial concern or whether the
proposed changes are otherwise aimed at achieving a legitimate objective

16 Parliamentary Joint Committee on Human Rights, 2016 Review of Stronger Futures Measures
(16 March 2016) 50-54.

17 Parliamentary Joint Committee on Human Rights, 2016 Review of Stronger Futures Measures
(16 March 2016) 61.

18 See section 124QG.
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(including any evidence of the extent to which the existing scheme of
voluntary rent deduction is ineffective);

. how the automatic rent deduction scheme is effective to achieve (that is,
rationally connected to) that objective (including its potential application
to those who are not and have not been in rental arrears); and

. whether the automatic rent deduction scheme is a proportionate limitation
on these rights, in particular whether applying the scheme described in
paragraph [1.136] above to both ongoing and outstanding obligations to
pay rent is the least rights-restrictive means of achieving the stated
objective, and whether the scheme provides sufficient flexibility to treat
different cases differently.

The right to equality and non-discrimination

1.154 The right to equality and non-discrimination is protected by the ICCPR and
the ICESCR. It provides that everyone is entitled to enjoy their rights without
discrimination of any kind, and that all people are equal before the law and entitled
without discrimination to the equal and non-discriminatory protection of the law.

1.155 'Discrimination' refers to a distinction based on a personal attribute (for
example, race, sex, or religion) which has either the purpose (called 'direct
discrimination) or the effect (called 'indirect' discrimination) of adversely affecting
human rights. The UN Human Rights Committee has explained indirect discrimination
as 'a rule or measure that is neutral on its face or without intent to discriminate’,
which exclusively or disproportionately affects people with a particular personal
attribute.™

1.156 Demographic information published by the Australian Institute of Health and
Welfare in July 2017 states that in social housing households, the majority of tenants
were female (62%) and that 43% reported a disability, although only 29% identified a
disability support pension as their main source of income.”® Similarly in state-owned
and managed Indigenous housing, approximately three quarters of tenants were
female (76%) and 34% of tenants reported having a disability. In community housing
households, 57% of tenants were female with more than one-third (35%) reporting
having a disability.*

19  Althammer v Austria, HRC 998/01 [10.2].

20  Australian Institute of Health and Welfare, Housing Assistance in Australia 2017 (13 July 2017)
https://www.aihw.gov.au/reports/web/web-189/housing-assistance-in-australia-
2017/contents/social-housing-tenants-1.

21  Australian Institute of Health and Welfare, Housing Assistance in Australia 2017 (13 July 2017)
https://www.aihw.gov.au/reports/web/web-189/housing-assistance-in-australia-
2017/contents/social-housing-tenants-1.



https://www.aihw.gov.au/reports/web/web-189/housing-assistance-in-australia-2017/contents/social-housing-tenants-1
https://www.aihw.gov.au/reports/web/web-189/housing-assistance-in-australia-2017/contents/social-housing-tenants-1
https://www.aihw.gov.au/reports/web/web-189/housing-assistance-in-australia-2017/contents/social-housing-tenants-1
https://www.aihw.gov.au/reports/web/web-189/housing-assistance-in-australia-2017/contents/social-housing-tenants-1
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1.157 The statement of compatibility does not acknowledge that the right to
equality and non-discrimination is engaged or limited by the bill. However, the
information in the preceding paragraph indicates that the ARDS may have a
disproportionate impact on women and persons with a disability. Where a measure
impacts on particular groups disproportionately it establishes prima facie that there
may be indirect discrimination.?

1.158 Differential treatment (including the differential effect of a measure that is
neutral on its face) will not constitute unlawful discrimination if the differential
treatment is based on reasonable and objective criteria such that it serves a
legitimate objective, is rationally connected to that legitimate objective and is a
proportionate means of achieving that objective. For the reasons stated earlier, no
evidence is provided in the statement of compatibility as to whether the existing
scheme is ineffective to address the stated objective of reducing the risk of rental
arrears, evictions and homelessness. This raises questions as to whether the measure
is based on reasonable and objective criteria to justify the disproportionate impact
this measure may have on women and persons with a disability. Information to
justify the rationale for the differential effect on women and persons with a disability
will also be relevant to the proportionality analysis.

Committee comment

1.159 In relation to the right to equality and non-discrimination, the committee
notes that the automatic rent deduction scheme appears to have a
disproportionate negative impact on women and persons with a disability.

1.160 The committee therefore seeks the advice of the minister as to the
compatibility of the automatic rent deduction scheme with the right to equality
and non-discrimination.

Amendments to the trial of the cashless welfare arrangements

1.161 Part 3D of the Social Security (Administration) Act 1999 provides for the trial
of cashless welfare arrangements. The trial permits certain welfare payments to be
divided into 'restricted' and 'unrestricted' portions, with recipients being unable to
spend the restricted portions of such payments on alcohol or gambling.” Currently,
section 124PM provides that a person who receives a 'restrictable payment'** may
use the restricted portion of the payment to purchase goods or services other than
alcohol beverages or gambling, and 'may use the unrestricted portion of the

payment, as paid to the person, at the person’s discretion'.

22 D.H. and Others v the Czech Republic ECHR Application no. 57325/00 (13 November 2007) 49;
Hoogendijk v. the Netherlands ECHR, Application no. 58641/00 (6 January 2005).

23 See section 124PB of the Social Security (Administration) Act 1999.

24 Which includes a number of payments, including specified social security payments and family
tax benefits: see section 124PD(1) of the Social Security (Administration) Act 1999.
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1.162 Item 7 of the bill proposes to repeal section 124PM and substitute it with the
following provision:

A person who received a restrictable payment may use the restricted
portion of the payment, as paid under subsection 124PL(2), to purchase
goods or services, other than alcoholic beverages or gambling.

1.163 The effect of this amendment, according to the explanatory memorandum,
would be to allow for automatic rent deductions 'to be made from the unrestricted

portion of a cashless debit card participant's welfare payment, if necessary'.”

Compatibility of the amendments to the cashless welfare arrangements with the
right to equality and non-discrimination

1.164 The committee has previously commented on the human rights compatibility
of the cashless welfare arrangements.’® The committee has also examined the
income management regime in its 2013 and 2016 Reviews of the Stronger Futures
measures.”’ Those reports noted that the cashless welfare arrangements engage and
limit several human rights, including the right to social security, the right to privacy
and family and the right to equality and non-discrimination.

1.165 In allowing for automatic rent deductions to be made from the unrestricted
portion of a cashless debit card participant's welfare payment, the bill appears to
further restrict how a person subject to the cashless welfare regime may spend their
social security payment or family tax benefit. It appears, for example, that a possible
outcome of rent being automatically deducted from the unrestricted portion of a
person's welfare payment is that a cashless welfare participant could have no
amount of their unrestricted welfare payment remaining. That is, the amendment to
section 124PM appears to leave open the possibility that no portion, or only a small
portion, of a cashless welfare participant's welfare payment could be used at the
person's discretion.

1.166 The issues raised in the previous section relating to the automatic rent
deduction scheme apply equally to the amendments to the cashless welfare

25 EMG.

26  See Parliamentary Joint Committee on Human Rights, Report 11 of 2017 (17 October 2017)
126-137; Report 9 of 2017 (5 September 2017) 34-40; Report 7 of 2016 (11 October 2016) 58-
61; Twenty-seventh report of the 44" Parliament (8 September 2015) 20-29; Thirty-first report
of the 44™ parliament (24 November 2015) 21-36.

27  Parliamentary Joint Committee on Human Rights, Eleventh Report of 2013: Stronger Futures in
the Northern Territory Act 2012 and Related Legislation (27 June 2013) and 2016 Review of
Stronger Futures Measures (16 March 2016).
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arrangements.28 Further, the amendments to the cashless welfare regime raise
additional issues in relation to the right to equality and non-discrimination. This is
because, as the committee has previously commented, while the cashless welfare
scheme does not directly discriminate on the basis of race, Indigenous people are
disproportionately affected by the cashless welfare regime in the locations where the
scheme currently operates.”

1.167 As noted earlier, differential treatment (including the differential effect of a
measure that is neutral on its face) will not constitute unlawful discrimination if the
differential treatment is based on reasonable and objective criteria such that it
serves a legitimate objective, is rationally connected to that legitimate objective and
is a proportionate means of achieving that objective.

1.168 The minister does not acknowledge that the amendments to the cashless
welfare regime introduced by the bill engage and limit the right to equality and non-
discrimination. However, as noted earlier, measures that disproportionately impact
particular groups establish prima facie that there may be indirect discrimination. In
addition to the concerns raised at [1.150] above in relation to the ARDS, the
particular impact on participants in the cashless welfare scheme raises further
questions as to the proportionality of the measure.

Committee comment

1.169 The amendments to the cashless welfare arrangements that would allow
automatic rent deductions from the unrestricted portion of a person's welfare
payment would appear to have a disproportionate negative effect on Indigenous
people, raising questions about whether this disproportionate negative effect
(which indicates prima facie indirect discrimination) amounts to unlawful
discrimination.

1.170 Accordingly, the committee seeks the advice of the minister as to whether
the amendments to the cashless welfare arrangements introduced by the bill are
compatible with the right to equality and non-discrimination (including whether
the measure pursues a legitimate objective, is rationally connected to that
objective and is a proportionate limitation on the right).

28  See also the previous comments of the committee: Parliamentary Joint Committee on Human
Rights, Report 11 of 2017 (17 October 2017) 126-137; Report 9 of 2017 (5 September 2017)
34-40; Report 7 of 2016 (11 October 2016) 58-61; Twenty-seventh report of the 44"
Parliament (8 September 2015) 20-29; Thirty-first report of the 44" Parliament (24 November
2015) 21-36.

29  See, Parliamentary Joint Committee on Human Rights, Thirty-first report of the 44" Parliament
(24 November 2015) 21-36.



Page 53

Treasury Laws Amendment (Banking Executive
Accountability and Related Measures) Bill 2017

Purpose Seeks to amend the Banking Act 1959 to establish the Banking
Executive Accountability Regime and provide the Australian
Prudential Regulation Authority with strengthened powers

Portfolio Treasury

Introduced House of Representatives, 19 October 2017

Rights Privacy; not to incriminate oneself (see Appendix 2)
Status Seeking additional information

Coercive examination and information gathering powers

1.171 Schedule 2 of the Treasury Laws Amendment (Banking Executive
Accountability and Related Measures) Bill 2017 (the bill) seeks to amend the Banking
Act 1959 to provide the Australian Prudential Regulation Authority (APRA) with new
examination and information gathering powers. The powers include enabling APRA
to require a person to appear before an APRA-appointed investigator and 'provide all
reasonable assistance in connection with the investigation' and to require a person
to produce books, accounts, documents or sign a record that may be relevant to an
investigator, regardless of whether the provision of such information may
incriminate the person.' Failure to comply with these requirements would be an
offence and carry a maximum penalty of 30 penalty units (currently $6,300).>

Compatibility of the measure with the right not to incriminate oneself

1.172 Specific guarantees of the right to a fair trial in the determination of a
criminal charge guaranteed by article 14 of the International Covenant on Civil and
Political Rights (ICCPR) include the right not to incriminate oneself (article 14(3)(g)).

1.173 Schedule 2 of the bill engages and limits this right by requiring a person to
attend an examination, answer questions or provide books, accounts, documents or
sign a record notwithstanding that to do so might tend to incriminate that person.
The right not to incriminate oneself may be subject to permissible limitations where
the limitation pursues a legitimate objective, is rationally connected to that objective
and is a proportionate way of achieving that objective.

1 See Schedule 2, item 9, sections 61A and 61C. Under the bill, a person is required to appear
before an investigator where the investigator 'reasonably believes or suspects that a person...
can give information relevant to the investigator’s investigation'. See proposed schedule 2,
item 9, section 61C.

2 See Schedule 2, item 9, section 61G.
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1.174 The statement of compatibility acknowledges that the right not to
incriminate oneself is engaged by the bill, but states that the limitation on this right is
permissible on the following bases:

Engaging the right against self-incrimination in this way is necessary and
justified as the public benefit in removing the liberty outweighs the loss to
the individual. The information which would be obtained by APRA is critical
in it performing its regulatory functions, specifically protecting depositors
in an ADI [authorised deposit-taking institution], ensuring the stability of
Australia's financial system including through investigating prudential
matters.

1.175 While the broad objectives of protecting depositors and ensuring the
stability of Australia's financial system may be capable of constituting legitimate
objectives, the statement of compatibility provides no information about the
importance of these objectives in the specific context of the measure. In order to
demonstrate that the measure pursues a legitimate objective for the purposes of
international human rights law, a reasoned and evidence-based explanation of why
the measure addresses a substantial and pressing concern is required.

1.176 Questions also remain as to whether the limitation is rationally connected to
and a proportionate means of achieving the objectives. In particular, the availability
of use and derivative use immunities can be an important factor in determining
whether the abrogation of the privilege against self-incrimination is proportionate.
That is, they may act as a relevant safeguard. The statement of compatibility states
that a 'use' immunity would be available.? This means that, where a person has been
required to give incriminating evidence, that evidence cannot be used against the
person in any civil or criminal proceeding, subject to exceptions,” but may be used to
obtain further evidence against the person.

1.177 However, no 'derivative use' immunity is provided in the bill, which would
prevent information or evidence indirectly obtained from being used in criminal
proceedings against the person. It is acknowledged that a 'derivative use' immunity
will not be appropriate in all cases because it is not reasonably available as a less
rights restrictive alternative. For example, because it would undermine the purpose
of the measure or be unworkable. However, the statement of compatibility does not
substantively address why a 'derivative use' immunity would not be reasonably
available in this case. This raises the question as to whether the measure is the least
rights restrictive way of achieving the stated objective as required in order for the
limitation to be proportionate.

1.178 Further, it is noted that the availability or lack of availability of a 'derivative
use' immunity needs to be considered in the regulatory context of the proposed

3 SOC79.

4 This includes proceedings concerning the falsity of the information provided. See SOC 79.
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powers. The extent of interference that may be permissible as a matter of
international human rights law may be, for example, greater in contexts where there
are difficulties regulating specific conduct, persons subject to the powers are not
particularly vulnerable or powers are otherwise circumscribed with respect to the
scope of information which may be sought. That is, there are a range of matters
which influence whether the limitation is proportionate.

Committee comment

1.179 The preceding analysis raises questions about the compatibility of the
coercive examination powers in the bill with the right not to incriminate oneself.

1.180 The committee therefore seeks the advice of the treasurer as to:

. whether there is reasoning or evidence that establishes that one or more of
the stated objectives addresses a pressing or substantial concern or
whether the proposed changes are otherwise aimed at achieving a
legitimate objective for the purposes of international human rights law;

. how the measure is effective to achieve (that is, rationally connected to)
that objective;

. whether the limitation is a reasonable and proportionate measure to
achieve the stated objective;

. whether the persons who may be subject to examination and the scope of
information that may be subject to compulsory disclosure is sufficiently
circumscribed with respect to the stated objective of the measure;

. whether a derivative use immunity is reasonably available as a less rights
restrictive alternative in proposed schedule 2 to ensure information or
evidence indirectly obtained from a person compelled by APRA to answer
questions or provide information or documents cannot be used in evidence
against that person.

Compatibility of the measure with the right to privacy

1.181 The right to privacy includes respect for informational privacy, including the
right to respect for private and confidential information, particularly the use and
sharing of such information and the right to control the dissemination of information
about one's private life.

1.182 By requiring a person to attend an examination, answer questions or provide
books, accounts, documents or sign a record in connection with an APRA
investigation, including in circumstances where the provision of such information
may tend to incriminate the person, Schedule 2 of the bill engages and limits the
right to privacy.

1.183 The right to privacy may be subject to permissible limitations where the
limitation pursues a legitimate objective and is rationally connected and
proportionate to achieving that objective.
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1.184 The statement of compatibility does not acknowledge that the proposed
examination and information gathering powers engage the right to privacy and
therefore does not provide an assessment of the human rights compatibility in
relation to this aspect of the measure.’

1.185 Assuming that the measure pursues the objectives outlined above in relation
to the right not to incriminate oneself (that is, protecting depositors and ensuring the
stability of Australia's financial system), for the reasons earlier stated, these may be
capable of being legitimate objectives. However, questions remain as to whether the
objectives address a pressing and substantial concern specifically in relation to this
measure, and whether the measure is rationally connected to and a proportionate
means of achieving the objectives in the context of limitations on the right to privacy.

1.186 In particular, to be proportionate, a limitation on the right to privacy should
only be as extensive as is strictly necessary to achieve its legitimate objective and
must be accompanied by appropriate safeguards. Information and evidence as to
whether the measure is the least rights-restrictive way of achieving the stated
objective of the measure, and of any safeguards in place to protect a person's
informational privacy when providing information pursuant to APRA's examination
and information gathering powers, would be of assistance in determining the
proportionality of the measure.

Committee comment

1.187 The statement of compatibility has not identified or addressed the
limitation on the right to privacy that arises from the proposed coercive
examination and information gathering powers introduced by Schedule 2 of the
bill.

1.188 The committee therefore seeks the advice of the treasurer as to:

. whether the proposed coercive examination and information gathering
powers pursue a legitimate objective (including reasoning or evidence that
establishes that the stated objectives address a pressing or substantial
concern);

. how the measure is effective to achieve (that is, rationally connected to)
those objectives; and

. whether the limitation is reasonable and proportionate to achieve the
stated objectives (including whether there are less rights restrictive ways of
achieving that objective, whether the persons who may be subject to
examination and the scope of information that may be subject to

5 It is noted that the statement of compatibility does acknowledge that the right to privacy is
engaged by another measure in the bill that requires authorised deposit-taking institutions
(ADIs) to provide information to APRA, including personal information, on persons with senior
executive responsibility within the ADI or its subsidiaries: See SOC 80.
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compulsory disclosure is sufficiently circumscribed with respect to the
stated objective of the measure; and whether there are adequate and
effective safeguards in relation to the measure).
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Further response required

1.189 The committee seeks a further response from the relevant minister or
legislation proponent with respect to the following bills and instruments.

Code for the Tendering and Performance of Building Work
2016 [F2016L01859] and Code for the Tendering and
Performance of Building Work Amendment Instrument
2017 [F2017L00132]

Purpose Sets up a code of practice that is to be complied with by persons
in respect of building work as permitted under section 34 of the
Building and Construction (Improving Productivity) Act 2016
(ABCC Act)

Portfolio Employment
Authorising legislation | Building and Construction (Improving Productivity) Act 2016

Last day to disallow 15 sitting days after tabling (F2016L01859 tabled in the Senate 7
February 2017; F2017L00132 tabled in the Senate 20 March
2017)

Rights Freedom of expression; freedom of association; collectively
bargain; form and join trade unions; just and favourable
conditions of work (see Appendix 2)

Previous reports 5 0f 2017 and 9 of 2017
Status Seeking further additional information
Background

1.190 The committee first reported on the Code for the Tendering and
Performance of Building Work 2016 [F2016L01859] and the Code for the Tendering
and Performance of Building Work Amendment Instrument 2017 [F2017L00132] (the
instruments) in its Report 5 of 2017 and requested a response from the Minister for
Employment by 30 June 2017.}

1.191 The minister's response to the committee's inquiries was received on 3 July
2017 and discussed in Report 9 of 2017.> The committee requested a further
response from the minister by 20 September 2017.

1 Parliamentary Joint Committee on Human Rights, Report of 5 of 2017 (14 June 2017) 2-13.

2 Parliamentary Joint Committee on Human Rights, Report of 9 of 2017 (5 September 2017)
45-63.
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1.192 A further response from the minister was received on 5 October 2017. The
response is discussed below and is reproduced in full at Appendix 3.

Code for tendering and performance of building work

1.193 The committee previously examined the Building and Construction
(Improving Productivity) Act 2016 (ABCC Act) which is the authorising legislation for
the instruments in its Second Report of the 44™ parliament, Tenth Report of the 44™
Parliament, Fourteenth Report of the 44™ parliament and Thirty-fourth Report of the
44" parliament and Report 7 of 2016.2

1.194 Under section 34 of the ABCC Act the Minister for Employment is
empowered to issue a code of practice that is required to be followed by persons in
respect of building work. The instrument sets up a code of practice for all building
industry participants that seek to be, or are, involved in Commonwealth funded
building work (a code covered entity). As noted in the previous human rights
analysis, the code of practice contains a number of requirements which engage and
limit human rights and are discussed further below.

Content of agreements and prohibited conduct

1.195 Section 11(1) of the code of conduct provides that a code covered entity
must not be covered by an enterprise agreement in respect of building work which
includes clauses that:

. impose or purport to impose limits on the right of the code covered entity to
manage its business or to improve productivity;

. discriminate, or have the effect of discriminating, against certain persons,
classes of employees, or subcontractors; or

. are inconsistent with freedom of association requirements set out in section
13 of the code of practice.

3 The committee originally considered the Building and Construction Industry (Improving
Productivity) Bill 2013 and Building and Construction Industry (Consequential and
Transitional Provisions) Bill 2013 in Parliamentary Joint Committee on Human Rights, Second
Report of the 44th Parliament (11 February 2014) 1-30; Tenth Report of the 44th Parliament
(26 August 2014) 43-77; and Fourteenth Report of the 44th Parliament (28 October 2014)
106-113. These bills were then reintroduced as the Building and Construction Industry
(Improving Productivity) Bill 2013 [No. 2] and the Building and Construction Industry
(Consequential and Transitional Provisions) Bill 2013 [No. 2]; see Thirty-fourth Report of the
44th Parliament (23 February 2016) 2. The bills were reintroduced to the Senate on 31
August 2016, following the commencement of the 45 Parliament; see Report 7 of 2016 (11
October 2016) 62-63. See also, International Labour Organization, Committee of Experts on
the Application of Conventions and Recommendations, Direct Request, adopted 2016,
published 106th ILC session (2017) Freedom of Association and Protection of the Right to
Organise Convention, 1948 (No. 87) — Australia.
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1.196 Section 11(3) further provides that clauses are not permitted to be included
in the enterprise agreement in relation to a range of matters including the number of
employees, consultation on particular matters, the engagement of particular classes
of staff, contractors and subcontractors, casualisation and the type of contracts to be
offered, redundancy, demobilisation and redeployment, loaded pay, allocation of
work to particular employees, external monitoring of the agreement, encouraging,
discouraging or supporting people being union members, when and where work can
be performed, union access to the workplace beyond what is provided for in
legislation, and granting of facilities to be used by union members, officers or
delegates.

1.197 Section 11A additionally provides that code covered entities must not be
covered by enterprise agreements that purport to remedy or render ineffective
other clauses that are inconsistent with section 11.

1.198 The effect of a failure to meet the requirements of section 11 by a code
covered entity is to render the entity ineligible to tender for, or be awarded,
Commonwealth funded work.

Compatibility of the measure with the right to collectively bargain and the right to
just and favourable conditions of work

1.199 The right to freedom of association includes the right to collectively bargain
without unreasonable and disproportionate interference from the state. The right to
just and favourable conditions of work includes the right to safe working conditions.
These rights are protected by the International Covenant on Civil and Political Rights
(ICCPR) and the International Covenant on Economic, Social and Cultural Rights
(ICESCR).*

1.200 As stated in the initial analysis, the interpretation of these rights is informed
by International Labour Organization (ILO) treaties, including the ILO Convention of
1948 concerning Freedom of Association and Protection of the Right to Organize (ILO
Convention No. 87) and the ILO Convention of 1949 concerning the Right to Organise
and Collective Bargaining (ILO Convention No. 98), which protects the right of
employees to collectively bargain for terms and conditions of employment.®> The
principle of 'autonomy of bargaining' in the negotiation of collective agreements is
an 'essential element' of Article 4 of ILO Convention No. 98 which envisages that

4 See, article 22 of the ICCPR and article 8 of the ICESCR.

5 The Freedom of Association and Protection of the Right to Organize (ILO Convention No. 87)
is expressly referred to in the ICCPR and the ICESCR.
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parties will be free to reach their own settlement of a collective agreement without
interference.’

1.201 The initial analysis stated that excluding certain code covered entity
employers from being awarded Commonwealth funded work if they are subject to an
enterprise agreement containing specific terms is likely to act as a disincentive for
the inclusion of such terms in enterprise agreements. The measure is likely to have a
corresponding restrictive effect on the scope of negotiations on a broad range of
matters including those that relate to terms and conditions of employment and how
work is performed. As such, the initial analysis stated that the measure interferes
with the outcome of the bargaining process and the inclusion of particular terms in
enterprise agreements. Accordingly, the measure engages and limits the right to just
and favourable conditions of work and the right to collectively bargain.

1.202 Measures limiting the right to freedom of association including the right to
collectively bargain may be permissible providing certain criteria are satisfied.
Generally, to be capable of justifying a limit on human rights, the measure must
address a legitimate objective, be rationally connected to that objective and be a
proportionate way to achieve that objective.” Further, Article 22(3) of the ICCPR and
article 8 of the ICESCR expressly provide that no limitations are permissible on this
right if they are inconsistent with the guarantees of freedom of association and the
right to collectively organise contained in the ILO Convention No. 87.

1.203 In the initial analysis, it was noted that the ILO's Committee on Freedom of
Association (CFA Committee), which is a supervisory mechanism that examines
complaints about violations of the right to freedom of association and the right to
collectively bargain, has stated that 'measures taken unilaterally by the authorities to
restrict the scope of negotiable issues are often incompatible with Convention

6 ILO, General Survey by the Committee of Experts on the Application of Conventions and
Recommendations on Freedom of Association and Collective Bargaining (1994), [248]; ILO,
Digest of decisions and principles of the Freedom of Association Committee of the Governing
Body of the ILO, Fifth Edition (2006) 182 (citing ILO Freedom of Association Committee 308th
Report, Case No. 1897). See, also, ILO Committee of Experts on the Application of
Conventions and Recommendations (CEACR), Direct Request (CEACR) - adopted 2016,
published 106th International Labour Conference (ILC) session (2017) Right to Organise and
Collective Bargaining Convention, 1949 (No. 98) - Australia (Ratification: 1973)
http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:13100:0::NO::P13100 COMMENT |
D:3299912; ILO's Committee on Freedom of Association (CFA Committee), Report in which
the committee requests to be kept informed of development - Report No 338, November
2005 Case No 2326 (Australia) - Complaint date: 10 March 2004,
http://www.ilo.org/dyn/normlex/en/f?p=1000:50002:0::N0O:50002:P50002 COMPLAINT TE
XT 1D:2908523.

7 See ICCPR article 22.
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http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:13100:0::NO::P13100_COMMENT_ID:3299912
http://www.ilo.org/dyn/normlex/en/f?p=1000:50002:0::NO:50002:P50002_COMPLAINT_TEXT_ID:2908523
http://www.ilo.org/dyn/normlex/en/f?p=1000:50002:0::NO:50002:P50002_COMPLAINT_TEXT_ID:2908523
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No. 98'.% The CFA Committee has noted that there are some circumstances in which
it might be legitimate for a government to limit the outcomes of a bargaining
process, stating that 'any limitation on collective bargaining on the part of the
authorities should be preceded by consultations with the workers' and employers'
organizations in an effort to obtain their agreement.”

1.204 In relation to the limitation that section 11 imposes on the right to
collectively bargain, the statement of compatibility argues:

..the limitation is reasonable, necessary and proportionate in pursuit of
the legitimate objective of seeking to ensure that enterprise agreements
are not used to limit the ability of code covered entities to manage their
businesses efficiently or restrict productivity improvements in the building
and construction industry more generally.™

1.205 The initial human rights analysis stated that limited information is provided
in the statement of compatibility as to whether the stated objective addresses a
pressing and substantial concern such that it may be considered a legitimate
objective for the purpose of international human rights law or whether the measure
is rationally connected to (that is, effective to achieve) that stated objective.

1.206 Further, no information was provided about the proportionality of the
measure. In this respect, it was noted that section 11 imposes practical restrictions
on the inclusion of a very broad range of matters relating to terms and conditions of
employment in enterprise agreements. It was also noted that section 11(1)(a) is
particularly broad and provides a practical restriction on the inclusion of a clause in
an enterprise agreement which imposes or purports to impose limits on the right of
the code covered entity to manage its business or to improve productivity. This
clause raises concerns for it may be understood to cover many matters that are
usually the subject of enterprise agreements such as ordinary working hours,
overtime, rates of pay and any types of work performed.

1.207 Additionally, the previous analysis noted that the ILO Committee of Experts
on the Application of Conventions and Recommendations (CEACR), another
international supervisory mechanism, had recently reported on Australia's
compliance with the right to collectively bargain in respect of matters which would
also be covered by section 11. In relation to restrictions on the scope of collective
bargaining and bargaining outcomes, the committee noted that 'parties should not

8 See ILO, Digest of decisions and principles of the Freedom of Association Committee of the
Governing Body of the ILO, Fifth Edition (2006) 182 (citing ILO Freedom of Association
Committee 308th Report, Case No. 1897, [473]).

9 ILO, Digest of decisions and principles of the Freedom of Association Committee of the
Governing Body of the ILO, Fifth Edition (2006) 182 (citing ILO Freedom of Association
Committee 330th Report, Case No. 2194, [791]; and 335th Report, Case No. 2293, [1237]).

10 Code for the Tendering and Performance of Building Work 2016, Explanatory Statement (ES),
statement of compatibility (SOC) 6.
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be penalized for deciding to include these issues in their negotiations' and requested
that Australia review such matters 'with a view to removing these restrictions on

collective bargaining matters'."!

1.208 The CFA Committee has also raised concerns in relation to similar measures
previously enacted by Australia under the Building and Construction Industry
Improvement Act 2005 and stated that:

The Committee recalls that the right to bargain freely with employers with
respect to conditions of work constitutes an essential element in freedom
of association, and trade unions should have the right, through collective
bargaining or other lawful means, to seek to improve the living and
working conditions of those whom the trade unions represent. The public
authorities should refrain from any interference, which would restrict this
right or impede the lawful exercise thereof. Any such interference would
appear to infringe the principle that workers’ and employers’ organizations
should have the right to organize their activities and to formulate their
programmes... The Committee considers that the matters which might be
subject to collective bargaining include the type of agreement to be
offered to employees or the type of industrial instrument to be negotiated
in the future, as well as wages, benefits and allowances, working time,
annual leave, selection criteria in case of redundancy, the coverage of the
collective agreement, the granting of trade union facilities, including
access to the workplace beyond what is provided for in legislation etc.;
these matters should not be excluded from the scope of collective
bargaining by law, or as in this case, by financial disincentives and
considerable penalties applicable in case of non-implementation of the
Code and Guidelines."?

1.209 As the initial analysis noted, concerns about restrictions Australia has
imposed on the right to freedom of association and the right to collectively bargain
have also been raised by the United Nations Committee on Economic, Social and
Cultural Rights (UNCESCR) in its Concluding Observations on Australia.”* Such

11 ILO Committee of Experts on the Application of Conventions and Recommendations
(CEACR), Direct Request - adopted 2016, published 106th ILC session (2017), Right to
Organise and Collective Bargaining Convention, 1949 (No. 98) - Australia
http://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::N0O:13100:P13100 COMMENT ID,P
11110 COUNTRY ID,P11110 COUNTRY NAME,P11110 COMMENT YEAR:3299912,102544,
Australia,2016.

12 ILO's Committee on Freedom of Association (CFA Committee), Report in which the
committee requests to be kept informed of development - Report No 338, November 2005
Case No 2326 (Australia) - Complaint date: 10 March 2004
http://www.ilo.org/dyn/normlex/en/f?p=1000:50002:0::N0O:50002:P50002 COMPLAINT TE
XT 1D:2908523.

13 UN Committee on Economic, Social and Cultural Rights, Concluding Observations, Australia,
E/C.12/AUS/CO/4 (12 June 2009).
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comments from supervisory mechanisms were not addressed in the statement of
compatibility. The committee has also previously commented on other measures
which engage and limit these rights and raised concerns.**

1.210 Accordingly, the committee sought the advice of the Minister for
Employment as to:

. whether there is reasoning or evidence that establishes that the stated
objective addresses a pressing or substantial concern or whether the
proposed changes are otherwise aimed at achieving a legitimate objective;

. how the measure is effective to achieve (that is, rationally connected to) that
objective;
. whether the limitation is a reasonable and proportionate measure to achieve

that objective (including findings by relevant international supervisory
mechanisms about whether the limitation is permissible);

. whether consultation has occurred with the relevant workers' and
employers' organisations in relation to the measure; and

. the government's response to the previous comments and recommendations
made by international supervisory mechanisms including whether the
government agrees with these views.

Minister's initial response

1.211 The minister's initial response, discussed in Report 9 of 2017," provided a
range of detailed information about the importance of the construction industry
citing its size and its role in 'driving economic growth'. The minister's response
identified the objectives of the measure as improving 'efficiency, productiveness and
jobs growth' in the construction industry and 'to ensure that enterprise agreements
are not used to limit the ability of code covered entities to manage their businesses
efficiently or restrict productivity improvement'. It also identified the further
objectives of ensuring that 'subcontractors have the ability to genuinely bargain and
not be subject to coercion through the imposition of particular types of agreements
by head contractors and unions; and to ensure that freedom of association is not
impinged upon'.

1.212 Information and reasoning was provided in relation to the importance of
some, but not all, of these objectives. While the minister's initial response was not

14 See, for example, Parliamentary Joint Committee on Human Rights, Second Report of the
44th Parliament (11 February 2014) 1-30; Tenth Report of the 44th Parliament (26 August
2014) 55-56; Report 7 of 2016 (11 October 2016) 21-24, 62-63; Report 8 of 2016 (9
November 2016) 62-64.

15 Parliamentary Joint Committee on Human Rights, Report of 9 of 2017 (5 September 2017)
45-63.
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put in these terms, to the extent that the measure is aimed at addressing the rights
and freedoms of others, this was noted in the previous analysis as capable of
constituting a legitimate objective for the purposes of international human rights
law.

1.213 The minister's response outlined specific concerns in relation to what she
terms 'restrictive clauses' in enterprise agreements and their impact on productivity.
With reference to some industry reports, the minister argued that these clauses 'are
often forced onto subcontractors by head contractors that have made agreements
with unions, are contributing to costs and delays of projects within the building and
construction industry'. The minister's response stated that:

Head contractors on building sites typically employ few workers yet they
often enter into deals with unions that mandate the pay and conditions for
all other workers on the site, preventing those workers from engaging in
genuine collective bargaining with their respective employer. The 2016
Code therefore prohibits clauses that prescribe the terms and conditions
on which subcontractors and their employees are engaged.

1.214 The minister's response also provided a number of examples of the kind of
clauses in enterprise agreements which she considers are of concern in the building
and construction industry.’® In essence, the minister appeared to argue that these
clauses restrict the freedoms of certain employers and subcontractors and should
accordingly be prohibited on the basis of their impact on building industry costs. In
broad terms, in this respect, the measure may be rationally connected to the rights
and freedoms of others.

1.215 The minister further pointed to unlawful behaviour by members and
representatives of the Construction, Forestry, Mining and Energy Union (CFMEU) as
being of concern. Some of the behaviour referred to relates to taking industrial
action. However, it was noted that current restrictions on industrial action under
domestic law have been criticised by international supervisory mechanisms as going

16 These include clauses that provide subcontractors need to afford workers equivalent terms
and conditions to those contained in the relevant enterprise agreement; that contain
limitations on when and the ways in which employers can direct employees to perform
work; paid union meetings on work time; and clauses requiring union consultation.
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beyond what is permissible under international law."” Further, it was unclear how
such suspected contraventions relate to the proposed measure or are rationally
connected to the stated objective of this measure.

1.216 The minister's response argued that, in some respects, the code promotes
collective bargaining as it requires terms and conditions of employment to be dealt
with in enterprise agreements made under the Fair Work Act 2009. However, merely
restating in the code (which is a form of subordinate legislation) the current legal
framework that applies in primary legislation is unlikely to constitute the promotion
of this right.

1.217 In relation to the proportionality of the limitation, the minister's response
explained the scope of the code and what would and would not be restricted in
terms of bargaining outcomes:

The 2016 Code does not prohibit such matters as rostered days off or shift
allowances, public holidays, or stable and agreed shift arrangements and
rosters. Nor does it prohibit or restrict the right of workers and their
representatives (including a union) to be consulted on redundancies and
labour hire.

The 2016 Code does prevent clauses in agreements that limit the ability of
workers and their employers to determine their day-to-day work
arrangements. For example, clauses in enterprise agreements that require
the additional agreement of the union, such as where an employee wishes
to substitute a different rostered day off and the employer agrees, would
not be permitted.

It is worth noting that the types of clauses described in sections 11 and
11A are not strictly prohibited from being included in enterprise

17  See, UN Committee on Economic Social and Cultural Rights (UNCESCR), Concluding
Observations on Australia, E/C.12/AUS/CO/5 (23 June 2017) [29]-[30]: 'The Committee is also
concerned that the right to strike remains constrained in the State party (art. 8). The
Committee recommends that the State party bring its legislation on trade union rights into
line with article 8 of the Covenant and with the provisions of the relevant International Labour
Organization (ILO) Conventions (nos. 87 and 98), particularly by removing penalties, including
six months of incarceration, for industrial action, or the secret ballot requirements for workers
who wish to take industrial action.' See, also, CEACR, Direct Request - adopted 2016,
published 106th ILC session (2017) Freedom of Association and Protection of the Right to
Organise Convention, 1948 (No. 87) - Australia (Ratification: 1973)
http://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::N0:13100:P13100 COMMENT ID,P1
1110 COUNTRY ID,P11110 COUNTRY NAME,P11110 COMMENT YEAR:3298573,102544,Au
stralia,2016; CEACR, Observation - adopted 2016, published 106th ILC session (2017) Freedom
of Association and Protection of the Right to Organise Convention, 1948 (No. 87) - Australia
(Ratification:1973)
http://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::N0:13100:P13100 COMMENT ID,P1
1110 COUNTRY_ID,P11110 COUNTRY_NAME,P11110 COMMENT YEAR:3298569,102544,Au
stralia,2016.
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agreements; being an "opt-in system", building contractors that do not
wish to undertake Commonwealth-funded building work do not need to
comply with the requirements of the Code.

1.218 Accordingly, the minister's response clarified that there are a number of
clauses in enterprise agreements relating to terms and conditions of employment
which will not be prohibited. However, the response did not fully address the
breadth of restrictions that are imposed by the measure on the content of enterprise
agreements and why those restrictions are justified limitations on the right to
collectively bargain. Further, while it is true that compliance with the code is not
mandatory for building contractors, as noted in the initial analysis, the significant
commercial consequences of not complying with the code impose a disincentive for
the inclusion of particular clauses in enterprise agreements.’® In practice, this may
have a far reaching effect in terms of enterprise agreements in the building industry,
particularly given that once an entity becomes a code covered entity, it must comply
with the code on all new projects, including those which are not Commonwealth
funded.' On the information provided by the minister, it did not appear that the
limitation on the right to collectively bargain was likely to be proportionate.

1.219 As noted in the initial analysis, international supervisory mechanisms have
been critical of these restrictions on bargaining outcomes.?® For example, in relation
to a draft of the code, the ILO Committee of Experts (CEACR) has reported that
'parties should not be penalized for deciding to include these issues in their
negotiations' and requested that Australia review such matters 'with a view to

removing these restrictions on collective bargaining matters'.”*

18 See, for example, CEACR Observation - adopted 2009, published 99th ILC session (2010)
Freedom of Association and Protection of the Right to Organise Convention, 1948 (No. 87) -
Australia (Ratification: 1973)
http://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::N0:13100:P13100 COMMENT ID,P
11110 COUNTRY ID,P11110 COUNTRY NAME,P11110 COMMENT YEAR:2314863,102544,
Australia,2009.

19 Section 6(1) of the Code for the Tendering and Performance of Building Work 2016 provides
that an entity becomes covered by the code from the first time they submit an expression of
interest or tender for commonwealth funded building work.

20 ILO's Committee on Freedom of Association (CFA Committee), Report in which the
committee requests to be kept informed of development - Report No 338, November 2005
Case No 2326 (Australia) - Complaint date: 10 March 2004
http://www.ilo.org/dyn/normlex/en/f?p=1000:50002:0::NO:50002:P50002 COMPLAINT TE
XT 1D:2908523.

21 ILO, Committee of Experts on the Application of Conventions and Recommendations
(CEACR), Direct Request - adopted 2016, published 106th ILC session (2017), Right to
Organise and Collective Bargaining Convention, 1949 (No. 98) - Australia
http://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::N0O:13100:P13100 COMMENT ID,P
11110 COUNTRY ID,P11110 COUNTRY NAME,P11110 COMMENT YEAR:3299912,102544,
Australia,2016.
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1.220 UNCESCR has a specific role to monitor the compliance of state parties with
the ICESCR. Since the committee previously reported on the measure in its Report 5
of 2017, UNCESCR has published its 2017 concluding observations on Australia which
expressed specific concerns about the code:

The [UNESCR] is concerned about the existence of legal restrictions to the
exercise of trade union rights, including in the Fair Work Amendment Act
of 2015, the Code for the Tendering and Performance of Building Work
2016, and The Building and Construction Industry (Improving Productivity)
Act 2016.%

1.221 In response to the committee's question about whether consultation had
occurred with the relevant workers' and employers' organisations regarding the
measures, the minister's response outlined a number of examples of consultation
which occurred with employer organisations and unions. Consultation processes are
relevant to an assessment of the measure, and may assist in determining whether a
limitation is the least rights restrictive means of pursuing a legitimate objective on
the available evidence. However, the previous analysis stated that, the fact of
consultation alone was not sufficient to address the human rights concerns in
relation to the measure.

1.222 In relation to the committee's request that the minister address the concerns
raised by international supervisory mechanisms, the minister's response did not
provide further information other than to note that much of the previous UNESCR
comments were focused around restrictions on industrial action.

1.223 The preceding analysis stated that the measure was likely to be incompatible
with the right to collectively bargain, noting in particular recent concerns raised by
the UNCESCR and the ILO Committee of Experts in relation to the code. However, the
committee invited the minister to provide further information for the committee's
consideration.

Minister's further response

1.224 The minister's further response did not provide additional information but
restated that the government's view that 'these provisions are of a reasonable and
proportionate nature’ and ‘appropriate to our national conditions'.

Committee response
1.225 The committee thanks the minister for her response.

1.226 The committee notes that the minister's response did not provide
additional information in response to the committee's further inquiries.

22 UN Committee on Economic Social and Cultural Rights, Concluding Observations on
Australia, E/C.12/AUS/CO/5 (23 June 2017) [29].
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1.227 The committee considers that, in the absence of additional information
addressing these concerns, the measure is likely to be incompatible with the right
to collectively bargain.

1.228 The committee therefore seeks further advice from the minister in relation
to the compatibility of the measure with the right to collectively bargain, in
particular any information in light of the recent concerns raised by the UN
Committee on Economic, Social and Cultural Rights and the ILO Committee of
Experts on the Application of Conventions and Recommendations in relation to the
code.

Prohibiting the display of particular signs and union logos, mottos or indicia

1.229 Section 13(2)(b)-(c) provides that the code covered entity must ensure that
'no ticket, no start' signs, or similar, are not displayed as well as signs that seek to
'vilify or harass employees who participate, or do not participate, in industrial
activities are not displayed'.

1.230 Section 13(2)(j) provides that union logos, mottos or indicia are not applied
to clothing, property or equipment supplied by, or which provision is made by, the
employer or any other conduct which implies that membership of a building
association is anything other than an individual choice for each employee.

Compatibility of the measure with the right to freedom of expression

1.231 The right to freedom of opinion and expression is protected by article 19 of
the ICCPR. The right to freedom of expression extends to the communication of
information or ideas through any medium, including written and oral
communications, the media, public protest, broadcasting, artistic works and
commercial advertising.23

1.232 The right to freedom of expression may be subject to limitations that are
necessary to protect the rights or reputations of others, national security, public
order, or public health or morals. In order for a limitation to be permissible under
international human rights law, limitations must be prescribed by law, pursue a
legitimate objective, be rationally connected to the achievement of that objective
and be a proportionate means of achieving that objective.”*

1.233 The initial analysis stated that, by providing that certain signs cannot be
displayed and providing that union logos, insignias and mottos are not to be applied
to certain clothing or equipment, the measures engage and limit the right to freedom

23 ICCPR, article 19(2).

24 See, generally, Human Rights Committee, General comment No 34 (Article 19: Freedoms of
opinion and expression), CCPR/C/GC/34 [21]-[36] (2011).
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of expression.”” The statement of compatibility acknowledges that the right to
freedom of expression is engaged and identifies the following as the objective of the
measures:

The intimidation of employees to join or not join a building association is
clearly an unacceptable infringement on their right to freedom of
association...

The right to freedom of association can also be infringed by the presence
of building association logos, mottos or indicia on clothing, property or
equipment that is supplied by, or which provision is made for by, the code
covered entity...

..pursuing the legitimate policy objective of protecting the rights and
freedoms of employees in the building and construction industry to choose
to become, or not become, a member of a building association and
ensuring that this choice does not impact on an employee's ability to work
on a particular site.?®

1.234 As the initial analysis stated, the statement of compatibility provides limited
information about the importance of these objectives. However, to be capable of
justifying a proposed limitation on human rights, a legitimate objective must address
a pressing or substantial concern and not simply seek an outcome regarded as
desirable or convenient.”

1.235  Furthermore, the reasoning articulated in the statement of compatibility
does not accurately reflect the scope of freedom of association under international
law. The scope of the right to freedom of association in a workplace under
international law focuses on a positive right to associate rather than a right not to
associate.”® ILO supervisory mechanisms have found that under Convention 87 it is a
matter for each nation state to decide whether it is appropriate to guarantee the
ability of workers not to join a union.”® It was stated in the previous analysis that, as a

25 See, ILO, Freedom of Association: Digest of decisions and principles of the Freedom of
Association Committee of the Governing Body of the ILO, Fifth revised edition (2006) [154]-
[173].

26 ES, SOC8.

27 See Attorney-General's Department, Template 2: Statement of compatibility for a bill or
legislative instrument that raises human rights issues, at
https://www.ag.gov.au/RightsAndProtections/HumanRights/Human-rights-
scrutiny/Documents/Template2.pdf.

28 See, ILO, Freedom of Association: Digest of decisions and principles of the Freedom of
Association Committee of the Governing Body of the ILO, Fifth revised edition (2006) [161]-
[163].

29 See, ILO, Freedom of Association: Digest of decisions and principles of the Freedom of

Association Committee of the Governing Body of the ILO, Fifth revised edition (2006) [365]-
[367].


https://www.ag.gov.au/RightsAndProtections/HumanRights/Human-rights-scrutiny/Documents/Template2.pdf
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matter of international human rights law, the display of particular union signs, union
logos, mottos or indicia on clothing did not appear to 'infringe' the right to freedom
of association but rather constitutes an element of this right.*

1.236 The statement of compatibility provides the following information on
whether the measure prohibiting certain signs (contained in section 13(2)(b)-(c)) is
effective to achieve the stated objective:

...intimidation can take the form of signs implying that employees who are
not members of a building association cannot work on the building site or,
where such employees are present, seek to intimidate, harass or vilify such
employees...

1.237 However, as the initial analysis stated, the statement of compatibility does
not address how the display of specific signs rises to the level of intimidation,
harassment or vilification. Without further information it is unclear how the removal
of such signs would be effective in achieving the stated objective of protecting the
choice to become, or not become, a member of a union.

1.238 The statement of compatibility further provides the following information on
whether the measure prohibiting union logos, mottos or indicia on certain clothing,
property or equipment (contained in section 13(2)(j)) is effective to achieve the
stated objective:

... [union] signage on clothing or equipment that is supplied by a code
covered entity carries a strong implication that membership of the building
association in question is being actively encouraged or endorsed by the
relevant employer and is against the principle that employees should be
free to choose whether to become or not become a member of a building
association.*

1.239 In the initial human rights analysis, it was acknowledged that the explanatory
statement outlines the findings of the final report of the Royal Commission into
Trade Union Governance and Corruption (the Heydon Royal Commission) including
general issues of intimidation in the building and construction industry.>> However,
it is not evident how merely viewing, for example, a union logo on clothing or
equipment would prevent an employee who did not wish to join the relevant union
from their choice to do so or from working on a particular site. Nor was it evident
that such signs and logos would necessarily be seen as an employer endorsement of
joining the union, and even if so, that this would affect an employee's freedom of
choice or ability to decide not to join the union.

30 See, ILO, Freedom of Association: Digest of decisions and principles of the Freedom of
Association Committee of the Governing Body of the ILO, Fifth revised edition (2006) [161]-
[163].

31 ES, SOC8.
32 ES 3.
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1.240 In relation to the proportionality of the measure prohibiting union logos,
mottos or indicia on certain clothing, property or equipment (contained in section
13(2)(j)), the statement of compatibility provides that:

This prohibition only applies to clothing, property or equipment that is
supplied by, or which provision is made for by, the code covered entity.
Section 13 would not prevent these items from being applied to clothing,
property or equipment that was supplied by other individuals at the site or
by the relevant building association.*?

1.241 No further information is provided in the statement of compatibility about
the proportionality of the measures including any relevant safeguards in relation to
the right to freedom of expression.

1.242 The initial analysis therefore raised questions as to the compatibility of the
measures with the right to freedom of expression. Accordingly, the committee
sought the advice of the Minister for Employment as to:

. whether there is reasoning or evidence that establishes that the stated
objective addresses a pressing or substantial concern or whether the
proposed changes are otherwise aimed at achieving a legitimate objective;

. how the measure is effective to achieve (that is, rationally connected to) that
objective;
. whether the limitation is a reasonable and proportionate measure to achieve

that objective (including findings by relevant international supervisory
mechanisms about whether the limitation is permissible); and

. whether consultation has occurred with the relevant workers' and
employers' organisations in relation to the measure.

Minister's initial response

1.243 In relation to the objective of the measure, the minister's response stated:

The Statement of Compatibility with Human Rights for the 2016 Code
states that these measures are reasonable, necessary and proportionate in
pursuit of the legitimate policy objective of protecting the rights and
freedoms of employees in the building and construction industry to choose
to become, or not become, a member of a building association and ensure
that this choice does not impact on an employee's ability to work on a
particular site.

1.244 The minister's response responded to the analysis in the initial report which
noted that the reasoning articulated in the statement of compatibility does not
accurately reflect the scope of freedom of association under international law which
focuses on a right to associate:

33 ES, SOC8.
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With regard to the stated objective, the Committee has noted that the ILO
supervisory mechanisms have found that under the Freedom of
Association and Protection of the Right to Organise Convention 1948 (No.
87) it is a matter for each nation state to decide whether it is appropriate
to guarantee the right not to join a union. It is clear from the provisions of
Part 3-1 of the Fair Work Act 2009 — as implemented by the then Federal
Labor Government — that Australia has decided it is appropriate to also
guarantee the right not to join a union.

1.245 As stated in the initial analysis, Australia is entitled as a matter of domestic
law to decide it is appropriate to regulate the right not to join a union. This does not
mean that steps taken to enable persons not join a union are automatically human
rights compatible. Rather, Australia must ensure that any such steps taken only
impose limitations on the right to freedom of association that are permissible under
international law. Accordingly, the committee is required to examine the measure
against Australia's obligations under human rights law.

1.246

stated:

In relation to whether the objective of guaranteeing the ability not to join a
union addresses a pressing and substantial concern, the minister's initial response

These measures are necessary to protect the right to join or not to join a
union because of the pervasive culture that exists within the building and
construction industry in Australia in which it is understood that there is
such a thing as a 'union site' and on those sites all workers are expected to
be members of a building association. Evidence of the existence of this
culture can be found in many decisions of the courts, including most
recently:

. In Australian Building and Construction Commissioner v Barker &
Anor [2017] FCCA 1143 the Federal Circuit Court was satisfied that
two workers had been deprived of their right to work and earn
income for two days when, on 28 January 2016, they were told by Mr
Barker, a CFMEU official in the role of shop steward/delegate, that
they could not work on the project unless they paid union fees.
When a site manager informed Mr Barker that the workers had a
right not to be in a union, Mr Barker replied 'No, everybody's got to
be in the union, this is an EBA site, it's in your EBA that they all have
to be on site in the union and have an EBA."

. In Australian Building and Construction Commissioner v Moses & Ors
(2017] FCCA 738 the Federal Circuit Court was satisfied that CFMEU
organiser Mr Moses, accompanied by a CFMEU delegate, threatened
workers at Queensland's Gladstone Broadwalk [sic] project to the
effect that if they did not join the CFMEU then no work would occur
by the workers that day and they would be removed from the
project. He told the workers that if they wanted to work on the
project, which was a union site, they would have to join the CFMEU.
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. In Director of the Fair Work Building Industry Inspectorate v Vink &
Anor [2016] FCCA 488 a CFMEU official was found to have entered a
construction site and, in an incident described as "sheer thuggery" by
the Court, removed workers' belongings from the site shed, including
lunches from the refrigerator. The Court concluded the conduct on
site was intended "to give a clear message to all employees that
benefits on the work site would only be afforded to members of the
union."

1.247 The minister's response argued that contraventions show that stronger
measures beyond those contained in the Fair Work Act 2009 are needed. Based on
the information provided, protecting the ability not to join a union would appear to
be a legitimate objective for the purposes of international human rights law.

1.248 The minister's response further explained the need for the measures:

The display of signs asserting that non-union members will not be
permitted to work on a particular site, or that seek to vilify or harass
employees who do not participate in industrial activities, along with the
presence of union logos, mottos or indicia on clothing, property or
equipment issued or provided for by the employer gives workers a strong
impression that not only is union membership compulsory for anyone that
wishes to work on the particular site, but that relevant employers support
this position.

In addition, in relation to signs that seek to vilify or harass employees who
participate, or do not participate, in industrial activities | note that the ILO
supervisory mechanisms have recognised that trade union organisations
should respect the limits of propriety and not use insulting language in
their communications.

1.249 In this respect, it was noted that prohibiting insulting language or
communication for the purpose of protecting the right of employees not to join a
union still constitutes a limitation on the right to freedom of expression that needs to
be justifiable.

1.250 The minister further advised, in relation to the proportionality of the
limitation on the right to freedom of expression, that the:

..limitation is clearly reasonable and proportionate in pursuit of the
legitimate objective explained given the culture of the building industry
and the ongoing threats to freedom of association by certain building
unions. For example, they do not prevent posters and signs that merely
encourage or convey the benefits of union membership or communicate
other union information from being displayed on a site, nor do they
prevent workers from applying union logos, mottos or indicia to their own
personal clothing, property or equipment.

1.251 However, the minister's response did not demonstrate that there are no less
rights restrictive approaches reasonably available to achieve the stated objective of
protecting the ability of individuals to choose not to join a union. For example, the
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minister's response did not address whether providing education about the current
protections contained in the Fair Work Act 2009, or better monitoring or
enforcement against existing measures in the Fair Work Act 2009 had been
considered as alternatives, or whether the measure was sufficiently circumscribed so
as to be a proportionate rights limitation.

1.252 Finally, as noted above, the minister's response outlined a number of
examples of consultation which occurred with employer organisations and unions.
Consultation processes are relevant to an assessment of the measure, and may assist
in determining whether a limitation is the least rights restrictive means of pursuing a
legitimate objective on the available evidence. However, the previous analysis stated
that, the fact of consultation alone was not sufficient to address the human rights
concerns in relation to the measure.

1.253 In light of the ongoing questions regarding the proportionality of the
measure, the committee sought the minister's further advice as to whether there are
less rights restrictive approaches to achieve the stated objective of protecting the
ability of individuals to choose not to join a union (in particular, providing education
about the current protections contained in the Fair Work Act, or better monitoring or
enforcement).

Compatibility of the measure with the right to freedom of association and the right
to form and join trade unions

1.254 Article 22 of the ICCPR guarantees the right to freedom of association
generally, and also explicitly guarantees everyone 'the right to form trade unions for
the protection of [their] interests.' Article 8 of the ICESCR also guarantees the right of
everyone to form trade unions. As set out above, the right to freedom of association
may only be subject to limitations that are necessary to protect the rights or
reputations of others, national security, public order, or public health or morals.
Generally, to be capable of justifying a limit on human rights, the measure must
address a legitimate objective, be rationally connected to that objective and be a
proportionate way to achieve that objective.** Further, no limitations on this right
are permissible if they are inconsistent with the rights contained in ILO Convention
No. 87.%

1.255 As noted above, the understanding of the right to freedom of association
expressed in the statement of compatibility and the code of conduct does not fully
reflect the content of this right as a matter of international human rights law. The ILO
supervisory mechanisms have noted, for example, that 'the prohibition of the placing
of posters stating the point of view of a central trade union organization is an

34 See ICCPR article 22.
35 See ICESCR article 8, ICCPR article 22.
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unacceptable restriction on trade union activities'.*® As the measures restrict

communication about union membership, including joining a union, the measures
engage and may limit the right to freedom of association. This potential limitation
was not addressed in the statement of compatibility.

1.256 Noting that the measure engages and may limit the right to freedom of
association, the committee therefore sought the advice of the minister as to:

. whether the measure is aimed at achieving a legitimate objective for the
purposes of human rights law;

. how the measure is effective to achieve (that is, rationally connected to) that
objective; and

. whether the limitation is a reasonable and proportionate measure to achieve
the stated objective.

Minister's initial response

1.257 In relation to the compatibility of the measure with the right to freedom of
association under international human rights law, the minister's response relied
upon the information set out above at [1.246], relating to court findings against
union conduct, as indicative of building industry practice.

1.258 The minister's response did not substantially address this issue with respect
to the right to freedom of association as it is understood in international law. In
order to justify limiting this right, which relevantly includes the right to engage in
communication about union membership, it is necessary to identify why the existing
law is insufficient to address the type of conduct with which the minister is
concerned, such that the proposed measure is necessary. Further, as set out above
at [1.251], while the measure may pursue the legitimate objective of protecting the
ability not to join a trade union, less rights restrictive alternatives appear available to
pursue this objective. Further, as noted above, the UNCESCR has recently raised
specific human rights concerns in relation to the code.

1.259 The committee therefore sought the minister's further advice as to whether
there are less rights restrictive approaches to achieve the stated objective of
protecting the ability of individuals to choose not to join a union (in particular,
providing education about the current protections contained in the Fair Work Act, or
better monitoring or enforcement).

36 See, ILO, Freedom of Association: Digest of decisions and principles of the Freedom of
Association Committee of the Governing Body of the ILO, Fifth revised edition (2006) [161]-
[163].
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Minister's further response

1.260 The minister's further response collectively addresses the committee's
questions as to the human rights compatibility of the measure with the right to
freedom of expression and the right to freedom of association.

1.261 In relation to the compatibility of the measure with these rights the
minister's further response relies upon information previously provided as to the
‘culture’ of the building and construction industry, court findings and examples which
the response argues 'demonstrate that the Construction, Forestry, Mining and
Energy Union (CFMEU) has repeatedly contravened laws that protect freedom of
association and does not respect the right of individuals to choose whether or not to
join a union'. The minister also provides additional information about further court
decisions since her initial response which she argues 'provide additional evidence of
the persistent culture of the [construction] industry'. As acknowledged above, based
on the information provided, protecting the ability not to join a union would appear
to be a legitimate objective for the purposes of international human rights law.

1.262 In relation to the proportionality of the limitation on the right to freedom of
association and the right to freedom of expression and whether there are less rights
restrictive approaches to achieve the stated objective, the minister's response states:

Other approaches, such as education and better monitoring and
enforcement, are also useful and are encouraged. In fact, the Australian
Building and Construction Commission (the ABCC), and its predecessors
have long recognised the important role education plays in increasing
rates of compliance and self-regulation. They have assisted building
industry participants to understand how the relevant workplace laws
protect the right of individuals to join or not join a union. They have also
published details about the outcome of litigation commenced against
unions and employers for alleged breaches of freedom of association
protections.

Since 2005 there has been a building industry specific regulator with
functions that include monitoring and investigating compliance with
relevant workplace laws and pursuing enforcement activities in relation to
alleged contraventions. From late 2013 the ABCC's predecessor, Fair Work
Building and Construction (FWBC), renewed its focus on identifying,
investigating and pursuing particular types of unlawful conduct, including
alleged breaches of freedom of association protections. However, despite
the concerted effort by FWBC to enforce the freedom of association
protections in the Fair Work Act (which has been continued by the ABCC),
these protections continue to be breached by unions and employers, as
evidenced in my response to the Committee of 3 July 2017. It is therefore
clear that education, monitoring and enforcement activities alone are
insufficient to bring about the cultural change required to protect the right
of individuals to choose whether or not to join a union.
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That is why it is considered necessary to complement these activities with
provisions that require code covered entities to ensure that 'no ticket, no
start' signs or signs that seek to vilify or harass employees who do not
participate in industrial activities are not displayed on their sites, and that
union logos, mottos and insignia aren't applied to clothing, property or
equipment issued or provided for by employers. These provisions seek to
eliminate visual cues on sites that give a strong impression that union
membership is compulsory or is being actively encouraged or endorsed by
the employer and to challenge the custom and practice ingrained in the
industry.

1.263 Accordingly, the minister's response indicates that education and better
monitoring or enforcement have an important role to play, but have been
insufficient to address the type of conduct referred to in the minister’s response.

1.264 In considering the proportionality of the measure, it is relevant that the
display of posters conveying the benefits of union membership will not be prohibited
and that workers will still be able to display union logos on their own personal
clothing. Despite these exceptions, it remains the case that the limitation on freedom
of expression is extensive. Signs which challenge non-union members, for example,
for breaking a strike or not taking part in industrial action, may be uncomfortable or
harassing but nonetheless be the expression of genuinely held views. The prohibition
on expressing these views in the relevant workplace appears an overbroad limitation
on the ability of individuals to exercise their freedoms of expression and association,
in pursuit of the stated objective of protecting the ability of individuals to choose not
to join a union. Prohibiting the application of union logos to employer supplied or
required clothing also risks being overbroad, noting that in some workplaces this may
include a significant portion of existing clothing and equipment. As stated in the
previous analysis, as a matter of international human rights law, the display of
particular union signs, union logos, mottos or indicia on clothing does not 'infringe'
the right to freedom of association but rather constitutes an element of this right.*’
Relevantly, international supervisory bodies have expressed concerns, from the
perspective of the right to freedom of expression and the right to freedom of
association, regarding measures which restrict the display of union posters or signs in
the workplace.®

Committee response

1.265 The committee thanks the minister for her response.

37 See, ILO, Freedom of Association: Digest of decisions and principles of the Freedom of
Association Committee of the Governing Body of the ILO, Fifth revised edition (2006) [161]-
[163].

38 See, ILO, Freedom of Association: Digest of decisions and principles of the Freedom of

Association Committee of the Governing Body of the ILO, Fifth revised edition (2006) [162]-
[163].
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1.266 The committee notes that the minister's further response does not provide
sufficient information to conclude that the measure is a proportionate limitation
on human rights.

1.267 The committee considers that, in the absence of additional information
addressing the proportionality of the measures, the measures are likely to be
incompatible with the right to freedom of association and the right to freedom of
expression under international law.

1.268 In light of the analysis outlined in relation to the measures concerning
freedom of expression and the right to freedom of association, the committee
seeks the minister's further advice as to whether there are less rights restrictive
approaches to achieve the stated objective of protecting the ability of individuals
to choose not to join a union.
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Advice only

1.269 The committee draws the following bills and instruments to the attention of
the relevant minister or legislation proponent on an advice only basis. The
committee does not require a response to these comments.

Autonomous Sanctions (Designated Persons and Entities —
Democratic People’s Republic of Korea) Amendment List
2017 (No 2) [F2017L01063];

Autonomous Sanctions (Designated Persons and Entities
and Declared Persons — Syria) List 2017 [F2017L01080];

Autonomous Sanctions (Designated Persons and Entities
and Declared Persons — Ukraine) Amendment List 2017 (No.
2) [F2017L01118]

Purpose To apply the operation of the sanctions regime under the
Autonomous Sanctions Regulations 2011 by designating or
declaring that a person is subject to the sanctions regime

Portfolio Foreign Affairs

Authorising legislation | Autonomous Sanctions Act 2011 and Charter of the United
Nations Act 1945

Last day to disallow 15 sitting days after tabling ([F2017L01063]; [F2017L01080];
[F2017L01118] tabled House of Representatives and Senate 4
September 2017)

Rights Privacy; fair hearing; protection of the family; equality and non-
discrimination; adequate standard of living; freedom of
movement; non-refoulement (see Appendix 2)

Status Advice only

Background

1.270 The Autonomous Sanctions (Designated Persons and Entities — Democratic
People's Republic of Korea) Amendment List 2017 (No 2) [F2017L01063];
Autonomous Sanctions (Designated Persons and Entities and Declared Persons —
Syria) List 2017 [F2017L01080]; and Autonomous Sanctions (Designated Persons and
Entities and Declared Persons — Ukraine) Amendment List 2017 (No. 2)
[F2017L01118] are made under the Autonomous Sanctions Act 2011. This Act (in
conjunction with the Autonomous Sanctions Regulations 2011 and various
instruments made under those regulations) provides the power for the government
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to impose broad sanctions to facilitate the conduct of Australia's external affairs (the
autonomous sanctions regime).

1.271 An initial human rights analysis of various instruments made under the
autonomous sanctions regime is contained in the Sixth report of 2013 and Tenth
report of 2013." A further detailed analysis of various instruments made under the
autonomous sanctions regime is contained in the Twenty-eighth report of the
44" Parliament and Thirty-third report of the 44™ parliament.? This analysis stated
that, as the instruments under consideration expanded or applied the operation of
the sanctions regime by designating or declaring that a person is subject to the
sanctions regime, or by amending the regime itself, it was necessary to assess the
human rights compatibility of the autonomous sanctions regime as a whole when
considering instruments which expand its operation. A further response was
therefore sought from the minister, which was considered in the committee's Report
9 of 2016.> The committee concluded its examination of various instruments and
made a number of recommendations to ensure the compatibility of the autonomous
sanctions regime with human rights.*

'Freezing' of designated person's assets and prohibition on travel

1.272 The Autonomous Sanctions (Designated Persons and Entities — Democratic
People's Republic of Korea) Amendment List 2017 (No 2) [F2017L01063] designates
and declares persons and entities for the purposes of the Autonomous Sanctions
Regulations 2011 on the basis that the minister is satisfied that a person or entity is:

. associated with the Democratic People's Republic of Korea's weapons of
mass-destruction program or missiles program; or

. is assisting, or has assisted, in the violation, or evasion, by the DPRK of
various UN Security Council Resolutions.

1.273 The Autonomous Sanctions (Designated Persons and Entities and Declared
Persons — Syria) List 2017 [F2017L01080] designates and declares persons and
entities for the purposes of the Autonomous Sanctions Regulations 2011 on the basis
that the minister is satisfied that a person or entity is:

1 See Parliamentary Joint Committee on Human Rights, Sixth report of 2013 (15 May 2013)
135-137; and Tenth report of 2013 (26 June 2013) 13-19 and 20-22.

2 See Parliamentary Joint Committee on Human Rights, Twenty-eighth report of the
44th Parliament (17 September 2015) 15-38; and Thirty-third report of the 44th Parliament
(2 February 2016) 17-25.

3 Parliamentary Joint Committee on Human Rights, Report 9 of 2016 (22 November 2016)
41-55.

4 Parliamentary Joint Committee on Human Rights, Report 9 of 2016 (22 November 2016) 41-
55, 53. See also, Parliamentary Joint Committee on Human Rights, Report 2 of 2017 (21 March
2017) 54-56; Report 10 of 2017 (12 September 2017) 27-30 where the committee has made
comments on subsequent regulations on an advice only basis.
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. providing support to the Syrian regime; or
. responsible for human rights abuses in Syria.

1.274 Autonomous Sanctions (Designated Persons and Entities and Declared
Persons — Ukraine) Amendment List 2017 (No. 2) [F2017L01118] designates and
declares persons and entities for the purposes of the Autonomous Sanctions
Regulations 2011 on the basis that the minister is satisfied that a person or entity is
responsible for, or complicit in, the threat to the sovereignty and territorial integrity
of Ukraine.

1.275 The effect of a person or entity being listed as designated or declared is that
this person or entity is subject to financial sanctions, and cannot travel to, enter, or
remain in Australia.”

Compatibility of the measure with multiple human rights

1.276 As set out in the committee's previous consideration of the sanctions
regimes, the measures in these instruments engage and limit multiple human rights.
The statements of compatibility for these instruments do not identify the relevant
human rights engaged or provide any analysis in relation to the issues identified in
the committee's previous reports.

1.277 The committee has previously recognised that applying pressure to regimes
and individuals with a view to ending the repression of human rights internationally
is a legitimate objective that may support limitations on human rights. However, in
relation to the decision to designate or declare a person under the autonomous
sanctions regime, the committee's Report 9 of 2016 set out in detail how each of the
identified safeguards in the regime is insufficient, and why the regime is thereby not
a proportionate limitation on human rights.®

1.278 The committee therefore made a number of recommendations to the
minister in respect of the regime.7

5 Section 6(1) of the Autonomous Sanctions Regulations 2011 provides that for the purposes of
paragraph 10(1)(a) of the Autonomous Sanctions Act 2011, which empowers the minister to
make regulations for the purpose of imposing sanctions, the minister may, by legislative
instrument: (a) designate a person or entity mentioned in an item of the table as a designated
person or entity for the country mentioned in the item; (b) declare a person mentioned in an
item of the table for the purpose of preventing the person from travelling to, entering or
remaining in Australia.

6 See Parliamentary Joint Committee on Human Rights, Twenty-eighth report of the
44th Parliament (17 September 2015) 15-38.

7 Parliamentary Joint Committee on Human Rights, Report 9 of 2016 (22 November 2016) 53.
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Committee comment

1.279 The committee draws the human rights implications of the autonomous
sanctions regime, and the expansion of this regime by the instruments under
consideration, to the attention of the parliament.

1.280 The committee refers to its previous consideration of the autonomous
sanctions regime, and in particular, the recommendations made by the committee
in its Report 9 of 2016.
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Investigation and Prosecution Measures Bill 2017

Purpose Seeks to amend the Telecommunications (Interception and
Access) Act 1979 and the Surveillance Devices Act 2004 to reflect
a restructuring of the Independent Commission Against
Corruption of New South Wales. Also seeks to amend the
Director of Public Prosecutions Act 1983 to extend the functions,
powers and duties of the Commonwealth Director of Public
Prosecutions to the laws of Norfolk Island

Portfolio Attorney-General

Introduced House of Representatives, 13 September 2017

Right Privacy (see Appendix 2)

Status Advice only

Background

1.281 The committee has previously considered proposed amendments to the
Telecommunications (Interception and Access) Act 1979 (TIA Act).! The committee
has also previously considered proposed amendments to the Surveillance Devices Act

2004 (SD Act).?

1.282 As both Acts were legislated prior to the establishment of the committee,
neither has been subject to a foundational human rights compatibility assessment in
accordance with the Human Rights (Parliamentary Scrutiny) Act 2011. As the
committee has previously noted in relation to the TIA Act,? it is difficult to assess the

1 See, Parliamentary Joint Committee on Human Rights, Law Enforcement Integrity Legislation
Amendment Bill 2012, Fifth Report of 2012 (October 2012) 21-21; Telecommunications
(Interception and Access) Amendment (Data Retention) Bill 2014, Fifteenth Report of the 44th
Parliament (14 November 2014) 10-22; Twentieth report of the 44th Parliament (18 March
2015) 39-74; and Thirtieth report of the 44th Parliament (10 November 2015) 133-139; the
Counter-Terrorism Legislation Amendment Bill (No. 1) 2015, Thirty-second report of the 44th
Parliament (1 December 2015) 3-37 and Thirty-sixth report of the 44th Parliament (16 March
2016) 85-136; the Law Enforcement Legislation Amendment (State Bodies and Other
Measures) Bill 2016, Report 9 of 2016 (22 November 2016) 2-8 and Report 1 of 2017 (16
February 2017) 35-44; and the Telecommunications (Interception and Access - Law
Enforcement Conduct Commission of New South Wales) Declaration 2017 [F2017L00533],
Report 7 of 2017 (8 August 2017) 30-33.

2 See, Parliamentary Joint Committee on Human Rights, Counter-Terrorism Legislation
Amendment Bill (No. 1) 2015; Thirty-second report of the 44th Parliament (1 December 2015)
3-37 and Thirty-sixth report of the 44th Parliament (16 March 2016) 85-136.

3 Parliamentary Joint Committee on Human Rights, Law Enforcement Legislation Amendment
(State Bodies and Other Measures) Bill 2016, Report 9 of 2017 (22 November 2016) 2-8.
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human rights compatibility of measures which extend or amend existing legislation
without the benefit of a foundational human rights assessment.

Access to communications and telecommunications data and surveillance
device warrants by the NSW Independent Commission Against Corruption

1.283 The TIA Act provides a legislative framework that criminalises the
interception and accessing of telecommunications. However, the TIA Act sets out
exceptions that enable defined or declared agencies to apply for access to
communications* and telecommunications data.” Chapters 2 and 3 of the TIA Act
provide for warranted access by an agency to the content of communications,
including both communications passing across telecommunications services® and
stored communications content. Chapter 4 of the TIA Act provides for warrantless
access to telecommunications data (metadata) by a defined or declared 'interception
agency'. The TIA Act vests certain positions within these agencies with specific
authority.

1.284 The SD Act governs the use of optical surveillance devices, listening devices,
data surveillance devices and tracking devices by law enforcement agencies. The SD
Act permits certain law enforcement agencies to obtain surveillance device warrants.
The SD Act also vests certain positions within these agencies specific authority when
undertaking functions under the SD Act.’

1.285 The Independent Commission Against Corruption of New South Wales (the
ICAC) has previously been declared as an 'interception agency' for the purposes of
the TIA Act and is also included in the definition of 'criminal law enforcement agency'
under the TIA Act. This means that the ICAC can apply for interception warrants and
access telecommunications data under the TIA Act.

1.286 The bill seeks to amend the TIA Act to reflect a restructuring of the ICAC
under the Independent Commission Against Corruption Amendment Act 2016
(NSW).2 That is, it amends which positions within the ICAC are vested with specific
authority and powers under the TIA Act. Specifically, the bill amends the definition of

4 'Communication’ is defined in section 5 of the TIA Act as including: 'conversation and a
message, and any part of a conversation or message, whether: (a) in the form of: (i) speech,
music or other sounds; (ii) data; (iii) text; (iv) visual images, whether or not animated; or (v)
signals; or (b) in any other form or in any combination of forms'.

5 'Telecommunications data' refers to metadata rather than information that is the content or
substance of a communication: see section 172 of the TIA Act.

6 That is, the interception of live communications.
7 Explanatory Memorandum (EM) 3.

8 The restructured commission consists of a chief commissioner, two commissioners and, as
required, assistant commissioners, replacing the former structure of a commissioner and
assistant commissioners. See EM 2.
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‘certifying officer' as it relates to the ICAC under the TIA Act to refer to the ICAC's
current structure of a 'chief commissioner', a 'commissioner' or an 'assistant
commissioner'. The bill also seeks to replace references in the TIA Act to the ICAC's
‘commissioner’ with the 'chief commissioner', including as it relates to the definition
of 'chief officer' under the TIA Act.” For example, the 'chief officer' has the authority
to empower members of the ICAC to receive information obtained under warrants
and communicate intercepted information to other agencies in specific
circumstances.™

1.287 Similarly, the bill seeks to amend the definition of 'chief officer' as it relates
to the ICAC under the SD Act to refer to the 'chief commissioner' of a 'law
enforcement agency'. The bill also seeks to amend the definition of 'authorising
officer' under the SD Act to refer to the ICAC's 'chief commissioner', a ‘commissioner’
or an 'assistant commissioner'. 'Authorising officers' will for example have the power
to issue emergency authorisations for the use of a surveillance device and authorise
the use and retrieval of tracking devices without warrant in certain circumstances.™

Compatibility of the measure with the right to privacy

1.288 The right to privacy includes the right to respect for private and confidential
information, particularly the storing, use and sharing of such information and the
right to control the dissemination of information about one's private life. As the bill
relates to the ICAC's powers to access an individual's private communications and
telecommunications data as well as obtaining surveillance of an individual's private
life through the use of devices the bill engages and limits the right to privacy.

1.289 A limitation on the right to privacy will be permissible under international
human rights law where it addresses a legitimate objective, is rationally connected to
that objective and is a proportionate means of achieving that objective.

1.290 The statement of compatibility acknowledges that the bill engages the right
to privacy and identifies the broader objective of the measures as preventing
criminal activity 'by ensuring that law enforcement and intelligence agencies have
access to communications and associated information central to virtually every
organised crime, counter espionage, cyber security and counter-terrorism
investigation'.'? In general terms these may be capable of constituting a legitimate
objective for the purposes of international human rights law. Vesting particular
positions within the ICAC with specific authority when undertaking functions under
the SD Act and the TIA Act and enabling access to telecommunications and

communications data would also appear to be rationally connected to this objective.

9 See subsection 5(1) (paragraph (e), TIA Act.
10 SeeEM 3.

11 EM 3.

12  EM, statement of compatibility (SOC) 7.
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1.291 As to the proportionality of accessing certain communications content, the
statement of compatibility explains the operation of warrants as a relevant
safeguard:

Interception of telecommunications and access to stored communications
may only occur subject to a warrant issued by an independent issuing
authority (a judge or member of the Administrative Appeals Tribunal).
When deciding whether a warrant should be issued the issuing authority
must have regard to several factors, including: the privacy impacts; the
gravity of the offence; the extent to which other investigative methods are
available, and the likely usefulness of the information to the relevant
investigation...13

1.292 As the committee has previously noted in its consideration of measures
enabling agencies to access powers under the TIA Act,'* although access to private
communications is via a warrant regime which itself may be sufficiently
circumscribed, the use of warrants does not provide a complete answer as to
whether chapters 2 and 3 of the TIA Act constitute a proportionate limit on the right
to privacy. The committee has previously noted that, as it had not previously
considered chapters 2 and 3 of the TIA Act in detail, further information from the
Attorney-General in relation to the human rights compatibility of the TIA Act would
assist a human rights assessment of proposed measures that amend or extend the
Act.

1.293 In relation to the proportionality of authorised officers permitting access to
telecommunications data (metadata), the statement of compatibility argues:

Authorised officers are required to consider similar factors before
authorising the disclosure of telecommunications data. Authorised officers
must be satisfied that the disclosure of telecommunications data is
reasonably necessary for the enforcement of the criminal law, protection
of the public revenue or for the enforcement of a law imposing a
pecuniary penalty and that any interference with the privacy of any person
is justifiable and proportionate.15

1.294 The committee has also previously raised concerns in relation to this
warrantless access to telecommunications data (metadata) under chapter 4 of the
TIA Act. This included: whether the internal self-authorisation process for access to

13 EM, SOC6.

14  See, Parliamentary Joint Committee on Human Rights, Telecommunications (Interception and
Access - Law Enforcement Conduct Commission of New South Wales) Declaration 2017
[F2017L00533], Report 7 of 2017 (8 August 2017) 30-33. This instrument declared the Law
Enforcement Conduct Commission of New South Wales an interception agency for the
purposes of the TIA Act. Also see: Law Enforcement Legislation Amendment (State Bodies and
Other Measures) Bill 2016, Report 1 of 2017 (16 February 2017) 35-44.

15  EM, SOCe6.
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telecommunications data by prescribed agencies contains sufficient safeguards;
accessed data subsequently being used for an unrelated purpose; and safeguards in
relation to the period of retention of such data.'® In its examination of legislation
declaring the Law Enforcement Conduct Commission of New South Wales an
'interception agency' and a 'criminal law enforcement agency' under the TIA Act —
the same standing under the TIA Act as the Independent Commission Against
Corruption of New South Wales — the committee determined that while there were
certain internal and external safeguards in place in respect of the access to and
subsequent use of telecommunications data, these were insufficient to protect the
right to privacy for the purposes of international human rights law."’

1.295 As these concerns in relation to the powers vested in declared and defined
agencies under the TIA Act remain unresolved, it cannot be determined that the
limitation on the right to privacy in the bill is proportionate to the stated objective.
The absence of a foundational assessment of the SD Act may also raise similar
concerns.

Committee comment

1.296 Consistent with its previous reports in relation to the powers granted to
particular agencies to access communications and telecommunications data under
the Telecommunications (Interception and Access) Act 1979, the committee is
unable to conclude that the bill justifiably limits the right to privacy.

1.297 The committee considers that the Telecommunications (Interception and
Access) Act 1979 and the Surveillance Devices Act 2004 would benefit from a full
review of their compatibility with the right to privacy, including the sufficiency of
safeguards.

1.298 Noting the human rights concerns regarding the right to privacy identified
in its previous reports, the committee draws the human rights implications of the
bill to the attention of the parliament.

16  Parliamentary Joint Committee on Human Rights, Telecommunications (Interception and
Access) Amendment (Data Retention) Bill 2014, Fifteenth Report of the 44" Parliament
(November 2014) 10 — 22; Twentieth report of the 44th Parliament (18 March 2015) 39-74 and
Law Enforcement Legislation Amendment (State Bodies and Other Measures) Bill 2016, Report
10f2017 (16 February 2017) 36.

17  Parliamentary Joint Committee on Human Rights, Report 1 of 2017 (16 February 2017) 41.
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Migration (IMMI 17/015: Person who is a Fast Track
Applicant) Instrument 2017 [F2017L01042]

Purpose Operates to include in the definition of a fast track applicant
those persons specified by reference to their Department of
Immigration and Border Protection Person Identification Digit

Portfolio Immigration and Border Protection

Authorising legislation | Migration Act 1958

Last day to disallow 15 sitting days after tabling (tabled in the House of
Representatives on 17 August 2017 and Senate on 4 September
2017)

Rights Non-refoulement; effective remedy; fair hearing; not to be

expelled without due process; (see Appendix 2)

Status Advice only

Background

1.299 The committee previously commented on the human rights implications of
fast-track assessment processes in its examination of the Migration and Maritime
Powers Legislation Amendment (Resolving the Asylum Legacy Caseload) Bill 2014 in
its Fourteenth Report of the 44™ pParliament and Thirty-sixth report of the 44th
Parliament." The bill passed both Houses of Parliament on 5 December 2014 and
received Royal Assent on 15 December 2014, and became the Migration and
Maritime Powers Legislation Amendment (Resolving the Asylum Legacy Caseload) Act
2014 (the Migration and Maritime Powers Act).

1.300 The Migration and Maritime Powers Act established a new fast-track
assessment process for 'fast track applicants', defined as protection visa applicants
who entered Australia as unauthorised maritime arrivals on or after 13 August 2012.
The minister also has the power to extend this process to other groups of asylum
seekers. The committee previously concluded that the fast-track process may be
incompatible with a range of human rights.’

Parliamentary Joint Committee on Human Rights, Fourteenth Report of the 44th Parliament
(28 October 2014) 70-92; Thirty-sixth report of the 44" Parliament (16 March 2016) 174-187.

2 Parliamentary Joint Committee on Human Rights, Thirty-sixth report of the 44" Parliament (16
March 2016) 174-187. See, also Parliamentary Joint Committee on Human Rights, Report 4 of
2017 (9 May 2017) 99-106.
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Defining individuals as fast-track applicants and limited merits review

1.301 The Migration (IMMI 17/015: Person who is a Fast Track Applicant)
Instrument 2017 [F2017L01042] operates to define particular individuals as fast-track
applicants and accordingly applies the fast-track assessment processes to them.

1.302 These asylum seekers would no longer have access to the Refugee Review
Tribunal (RRT). Instead, under the 'fast-track' assessment process they will have
access to the Immigration Assessment Authority (I1AA), to review the protection visa
claims. Reviews of decisions under the 'fast-track' system are conducted on the
papers rather than at a hearing before the IAA. The |IAA is unable to consider new
information at the review stage unless there are exceptional circumstances.

Compatibility of the measure with the obligation of non-refoulement and the right
to an effective remedy

1.303 Australia has non-refoulement obligations under the 1951 Convention
relating to the Status of Refugees and its 1967 Protocol (the Refugee Convention),
and under both the International Covenant on Civil and Political Rights (ICCPR) and
the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment (CAT) for people who are found not to be refugees.? This means that
Australia must not return any person to a country where there is a real risk that they
would face persecution, torture or other serious forms of harm, such as the death
penalty; arbitrary deprivation of life; or cruel, inhuman or degrading treatment or
punishment.*

1.304 Non-refoulement obligations are absolute and may not be subject to any
limitations.

1.305 Effective, independent and impartial review by a court or tribunal of
decisions to deport or remove a person (including merits review in the Australian
context), is integral to giving effect to non-refoulement obligations.”

1.306 The measure engages the obligation of non-refoulement and the right to an
effective remedy in relation to whether it includes sufficient procedural and
substantive safeguards to ensure a person is not removed in contravention of the

3 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
(CAT), article 3(1); International Covenant on Civil and Political Rights (ICCPR), articles 6(1) and
7; and Second Optional Protocol to the International Covenant on Civil and Political Rights
Aiming at the Abolition of the Death Penalty.

4 See Refugee Convention, article 33. The non-refoulement obligations under the CAT and
ICCPR are known as 'complementary protection' as they are protection obligations available
both to refugees and to people who are not covered by the Refugee Convention, and so are
‘complementary' to the Refugee Convention.

5 ICCPR, article 2. See Parliamentary Joint Committee on Human Rights, Second Report of the
44th Parliament (11 February 2014) 45; Fourth Report of the 44th Parliament (18 March 2014)
51; Thirty-sixth report of the 44th Parliament (16 March 2016) 174-187.
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obligation of non-refoulement, given the irreversible nature of the harm that may
result.’

1.307 The committee has previously expressed the view that judicial review is not
sufficient to fulfil the international standard required of 'effective review' in the
context of non-refoulement decisions. In the Australian context, the requirement for
independent, effective and impartial review of non refoulement decisions is not met
when effective merits review of the decision to grant or cancel a protection visa is
not available.”

1.308 As noted in the previous analysis, the merits review conducted by the I1AA
will be limited as it will be conducted on the information provided by the applicant to
the department and will not involve an interview. Further, the IAA will only be able
to reaffirm the decision or remit it to the department (rather than substitute the
decision for the correct or preferable decision).

1.309 As the fast track merits review is only conducted on the papers and without
the affected person being able to make further representations or be present, there
are significant questions as to the effectiveness of the processes. The previous
analysis noted that the features of the system place it substantially apart from other
forms of merits review in Australia, where a tribunal member generally considers any
additional material an applicant may wish to provide, comes to their own decision
about the facts of the case and may substitute their own decision for the decision
originally made.® As such, the fast-track assessment process only provides a very
limited form of merits review of non-refoulement decisions. Accordingly, the
committee previously concluded that the fast-track assessment process is therefore
likely to be incompatible with Australia's obligations under the ICCPR and the CAT of
ensuring independent, effective and impartial review, including merits review, of
non-refoulement decisions.’

6 See Agiza v Sweden, Communication No. 233/2003, UN Doc. CAT/C/34/D/233/2003 (2005),
para 13.7. See also Arkauz Arana v France, Communication No. 63/1997, CAT/C/23/D/63/1997
(2000) [11.5], [12] and comments on the initial report of Djibouti (CAT/C/DJI/1) (2011),
A/67/44, p 38, para 56(14), see also: Concluding Observations of the Human Rights
Committee, Portugal, UN Doc. CCPR/CO/78/PRT (2003) [12]. Treaty monitoring bodies have
found that the provision of effective and impartial review of non-refoulement decisions by a
court or tribunal is integral to complying with the obligation of non-refoulement under the
ICCPR and CAT.

7 See, also Parliamentary Joint Committee on Human Rights, Report 4 of 2017 (9 May 2017) 99-
106.

8 Parliamentary Joint Committee on Human Rights, Thirty-sixth report of the 44" Parliament (16
March 2016) 174-187.

9 Parliamentary Joint Committee on Human Rights, Thirty-sixth report of the 44" Parliament (16
March 2016) 174-187. See, also Parliamentary Joint Committee on Human Rights, Report 4 of
2017 (9 May 2017) 99-106.
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Committee comment

1.310 The obligation of non-refoulement is absolute and may not be subject to
any limitations.

1.311 The instrument, by applying the fast-track assessment process to particular
applicants, provides for a very limited form of merits review of non-refoulement
decisions.

1.312 Accordingly, consistent with the committee's previous conclusions, the
preceding analysis indicates that the measure is likely to be incompatible with
Australia's obligations under the International Covenant on Civil and Political
Rights and the Convention Against Torture of ensuring independent, effective and
impartial review, including merits review, of non-refoulement decisions.

Compatibility of the measure with the right to a fair hearing and the right not to be
expelled without due process

1.313 The previous human rights analysis noted that the review process provided
by the IAA is quite limited and may not ensure the right to a fair hearing. This is
because nothing expressly requires the IAA to give a referred applicant any material
that was before the primary decision maker. There is also no right for an applicant to
comment on the material before the IAA. These provisions therefore diminish
procedural fairness and the applicant's prospects of correcting factual errors or
wrong assumptions in the primary decision at the review stage.

1.314 In addition, the previous analysis noted that reviewers are not statutory
appointments but employees under the Public Service Act 1999. This affects the
independence of such a review and therefore the impartiality of such a review. While
judicial review is still available in the Australian context, judicial review is limited to
the lawfulness of a decision and does not consider its merit (that is, whether the
decision was the correct or preferable decision). Accordingly, the committee
previously concluded that the fast-track assessment process may be incompatible
with the right to a fair hearing.™®

Committee comment

1.315 Consistent with the committee's previous conclusions, the preceding
analysis indicates that the measure may be incompatible with the right to a fair
hearing.

10  Parliamentary Joint Committee on Human Rights, Thirty-sixth report of the 44" Parliament (16
March 2016) 174-187.
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National Integrity Commission Bill 2017

Purpose Establishes a National Integrity Commission to investigate
corruption in relation to public officials and Commonwealth
agencies, Australian Federal Police and the Australian Crimes

Commission
Sponsor Adam Bandt MP
Introduced House of Representatives, 23 October 2017
Rights Reputation; freedom of expression and assembly; not to

incriminate oneself (see Appendix 2)

Status Advice only

Background

1.316 The National Integrity Commission Bill 2017 (2017 bill) reintroduces a range
of measures from the National Integrity Commission Bill 2013 (2013 bill) and is in
substantially similar terms to the 2013 bill.

1.317 The committee previously examined the National Integrity Commission Bill
2013 (the 2013 bill) in its First Report of the 44™ parliament. It further reported on
the 2013 bill in its Report 8 of 2016 following the commencement of the 45th
Parliament after the 2013 bill was restored to the Senate Notice Paper.’

Compatibility of the bill with human rights

1.318 The previous human rights analysis found that a number of measures in the
2013 bill raised human rights concerns.” These measures are reintroduced in the
2017 bill. The previous human rights assessment of measures is summarised further
below.

Right to reputation

1.319 The bill would create and confer wide-ranging powers on the National
Integrity Commissioner (the commissioner) to inquire into and report on matters
relating to alleged or suspected corruption in a range of government agencies. The
statement of compatibility acknowledges that investigation of, and reporting on,
individuals may impact on right to privacy and reputation of these individuals.? The

1 See Parliamentary Joint Committee on Human Rights, First Report of the 44th Parliament
(10 December 2013) 41-47; Report 8 of 2016 (9 November 2016) 45-49.

2 See Parliamentary Joint Committee on Human Rights, First Report of the 44th Parliament
(10 December 2013) 41-47; Report 8 of 2016 (9 November 2016) 45-49.

3 Statement of compatibility (SOC) [1].
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right to reputation may be subject to permissible limitations where the measure
pursues a legitimate objective, is rationally connected to (that is, effective to
achieve), and proportionate to that objective.

1.320 The statement of compatibility further notes the 'right to due process and
procedural fairness are also incorporated into the bill to ensure that no opinions or
findings that are critical of a person or agency are publicly released unless they have
been given an opportunity to appear and make submissions to the Commission."
However, it also acknowledges that the commissioner does not have to provide a
person with an opportunity to be heard where they are satisfied that the person may
have committed a criminal offence, contravened a civil penalty provision, engaged in
conduct that could be the subject of disciplinary proceedings or grounds for
termination of the person's employment, and that giving the person the opportunity
to be heard would compromise an investigation or related action.”

1.321 As such, the previous human rights analysis noted that it was unclear
whether the National Integrity Commission (the commission) would have the ability
to make findings critical of a person without the person first having had the
opportunity to respond to the issue. If this were the case, this raises questions as to
whether the limitation on a person's right to reputation is permissible. This issue was
not fully addressed in the statement of compatibility.

Right to freedom of expression and assembly

1.322 Proposed section 63(1) of the bill provides that a person commits an offence
if they knowingly insult, disturb or use insulting language towards the commissioner
during the exercise of his or her powers. This measure engages and limits the right to
freedom of expression.

1.323 Proposed section 63(2) provides that a person commits an offence if they
knowingly create a disturbance in or near a place where a hearing is being held for
the purpose of investigating a corruption issue or conducting a public inquiry. This
proposed offence may limit both the right to freedom of expression and the right to
freedom of assembly.

1.324 While the right to freedom of expression and assembly may be subject to
permissible limitations, the statement of compatibility did not address this issue. As
outlined in its Guidance Note 1, the committee's usual expectation where a measure
limits a human right is that the accompanying statement of compatibility provide a
reasoned and evidence-based explanation of how the measure supports a legitimate
objective, is rationally connected to that objective and is a proportionate way to
achieve that objective.

4 SOC [3]. See, proposed section 163, item 163.
5 SOC [3]. See, proposed section 31, item 31.
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1.325 The previous human rights analysis noted that as currently drafted, there
may be a danger that the provisions may limit legitimate criticism of or objection to
the commission and its activities. Accordingly it is unclear whether the provisions
impose a proportionate limitation on these rights.

Right to privacy and right not to incriminate oneself

1.326 The bill would confer power on the commissioner to order the provision of
information or the production of documents or things. Failure to provide such
documents would constitute an offence which is punishable by up to two years'
imprisonment. A similar punishment would also apply to a person who has been
summoned to attend a hearing before the commissioner and fails to answer a
question that the commissioner requires them to answer. A person will be required
to answer a question or provide a document regardless of whether this information
would tend to incriminate them. By compelling the provision of information without
the privilege against self-incrimination, the measure engages and limits the right to
privacy and the right not to incriminate oneself.

1.327 The existence of immunities is one relevant factor in relation to whether
such measures impose a proportionate limitation on the right not to incriminate
oneself. In this case, partial 'use immunity' would be provided for these offences,
meaning that no information or documents provided are admissible as evidence
against the person in criminal proceedings or any other proceedings for the
imposition or recovery of a penalty. However, no 'derivative use immunity' would be
provided.® The previous human rights analysis considered that the statement of
compatibility had not sufficiently addressed whether the limitations imposed by the
measure were permissible as a matter of international human rights law.

Committee comment

1.328 The preceding analysis indicates that the bill engages and limits the right to
reputation; the right to freedom of expression and assembly; the right not to
incriminate oneself; and the right to privacy.

1.329 Noting the human rights concerns raised by the bill, the committee draws
the human rights implications of the bill to the attention of the legislation
proponent and the parliament.

1.330 The committee draws the legislation proponent's attention to its Guidance
Note 1. If the bill proceeds to further stages of debate, the committee may request
further information from the legislation proponent.

6 Derivative use immunity is where any evidence obtained as an indirect consequence of the
compelled statement or disclosure is not admissible in evidence against the witness.
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Bills not raising human rights concerns

1.331 Of the bills introduced into the Parliament between 16 October and
16 November, the following did not raise human rights concerns (this may be
because the bill does not engage or promotes human rights, and/or permissibly
limits human rights):

. Agricultural and Veterinary Chemicals Legislation Amendment (Operational
Efficiency) Bill 2017;

. Australian Broadcasting Corporation Amendment (Rural and Regional
Measures) Bill 2017;

. Bankruptcy Amendment (Enterprise Incentives) Bill 2017;

. Coal-Fired Power Funding Prohibition Bill 2017;

. Coal-Fired Power Funding Prohibition Bill 2017 [No. 2];

. Imported Food Control Amendment (Country of Origin) Bill 2017,

. Judiciary Amendment (Commonwealth Model Litigant Obligations) Bill 2017;

. Migration Amendment (Skilling Australians Fund) Bill 2017;

. Migration (Skilling Australians Fund) Charges Bill 2017;

. National Health Amendment (Pharmaceutical Benefits—Budget and Other
Measures) Bill 2017;

. Nuclear Fuel Cycle (Facilitation) Bill 2017;

. Public Governance, Performance and Accountability Amendment (Executive

Remuneration) Bill 2017,

. Renewable Energy Legislation Amendment (Supporting Renewable
Communities) Bill 2017;

. Treasury Laws Amendment (Banking Measures No. 1) Bill 2017;

. Treasury Laws Amendment (Enterprise Tax Plan Base Rate Entities) Bill 2017;

. Treasury Laws Amendment (Junior Minerals Exploration Incentive) Bill 2017;
and

. Treasury Laws Amendment (National Housing and Homelessness Agreement)

Bill 2017.



