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Executive Summary

This report provides the Parliamentary Joint Committee on Human Rights' view on
the compatibility with human rights as defined in the Human Rights (Parliamentary
Scrutiny) Act 2011 of bills introduced into the Parliament during the period 7 to
17 July 2014 and legislative instruments received during the period 21 June to 25 July
2014. The committee has also considered responses to the committee's comments
made in previous reports.

Bills introduced 7 to 17 July 2014

The committee considered 21 bills, all of which were introduced with a statement of
compatibility. Of these 21 bills, sixteen do not require further scrutiny as they do not
appear to give rise to human rights concerns. The committee has decided to defer its
consideration of two bills.

The committee has identified six bills that it considers require further examination
and for which it will seek further information.

Of the bills considered, those which are scheduled for debate during the sitting week
commencing 25 August 2014 include:

. Fair Work Amendment Bill 2014
. Australian Citizenship Amendment (Inter-country Adoption) Bill
Legislative instruments received between 21 June 2014 and 25 July 2014

The committee considered 277 legislative instruments received between 21 June and
25 July 2014.

Of these 277 instruments, 275 do not appear to raise any human rights concerns. A
further two instruments do not appear to raise any human rights concerns but are
not accompanied by statements of compatibility that fully meet the committee's
expectations. As the instruments do not appear to raise human rights compatibility
concerns, the committee has written to the relevant minister in a purely advisory
capacity.

Responses

The committee has considered 14 responses relating to matters raised in relation to
bills and legislative instruments in previous reports. The committee has concluded its
examination relating to eight bills.

Senator Dean Smith
Chair
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Chapter 1 — New and continuing matters

This chapter lists new matters identified by the committee at its meeting on 25
August 2014, and continuing matters in relation to which the committee has
received recent correspondence. The committee will write to the relevant proponent
of the bill or instrument maker in relation to substantive matters seeking further
information.

Matters which the committee draws to the attention of the proponent of the bill or
instrument maker are raised on an advice-only basis and do not require a response.

This chapter includes the committee's consideration of 21 bills introduced between
7 and 17 July 2014.

Australian Sports Anti-Doping Authority Amendment Bill
2014

Portfolio: Health
Introduced: House of Representatives, 16 July 2014

Purpose

1.1 The Australian Sports Anti-Doping Authority Amendment Bill 2014 (the bill)
seeks to amend the Australian Sports Anti-Doping Authority Act 2006 (the ASADA
Act) to align Australia’s anti-doping legislation with the revised World Anti-Doping
Code and International Standards that come into force on 1 January 2015. Key
measures in the bill include:

° authorising the making of regulations to allow the Chief Executive Officer
(CEO) to implement the new prohibited association anti-doping rule violation;

. extending the time period in which action on a possible anti-doping rule
violation must commence from eight to ten years from the date the violation
is asserted to have occurred;

° expanding Australian Sports Drug Medical Advisory Committee (ASDMAC)
membership to appoint three people for the sole purpose of reviewing
decisions, where requested, by ASDMAC in relation to applications for
therapeutic use exemptions;
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° requiring that at least one ASDMAC primary member possess general
experience in the care and treatment of athletes with impairments;

° simplifying information sharing provisions in the ASADA Act to improve the
exchange between relevant stakeholders of information that would assist in
identifying and substantiating doping violations;

° requiring that ASADA maintain a public record of Anti-Doping Rule Violations
(ADRV) to be known as the 'violations list'; and

. allowing ASADA to respond to public comments attributed to an athlete,
other person or their representatives with respect to a doping matter.

Committee view on compatibility
Context of human rights assessment

1.2 The committee notes that the powers conferred on ASADA are to support
the enforcement of the World Anti-Doping Agency (WADA) code. The WADA code is
incorporated into many contractual agreements between athletes and national
sporting federations. Any such contracts therefore bind athletes to the association
rules and incorporated WADA code provisions by reason of the athletes’ contractual
‘consent’. However, as that consent is the condition for the athlete being allowed to
engage in the relevant sport, concerns have been expressed that such consent may
not be truly voluntary and effective as a waiver of relevant human rights.

1.3 Notwithstanding such concerns, the committee notes that the extensive
powers given to ASADA are primarily intended to be used in support of the private
law contractual obligations between athletes and other persons and their sports
federations, and are not intended to facilitate the investigation of criminal offences.

1.4 The committee considers that this context is relevant to any assessment of
the proportionality of the measures contained in the bill and the principal Act.

Freedom of association

1.5 Article 22 of the International Covenant on Civil and Political Rights (ICCPR)
protects the right to freedom of association with others, understood as being to join
with others in a group to pursue common interests. This includes the right to join
political parties, trade unions, professional and sporting clubs and non-governmental
organisations.
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1.6 This right supports many other rights, such as freedom of expression,
religion, assembly and political rights. Without freedom of association, the
effectiveness and value of these rights would be significantly diminished. The
existence of associations, including those that peacefully promote ideas and values
that may not accord with the views of the majority, is recognised as a cornerstone of
democracy. The right prevents the state from imposing unreasonable and
disproportionate restrictions on the right to form associations, including:

° preventing people from forming or joining an association;

o imposing procedures for the formal recognition of associations that
effectively prevent or discourage people from forming an association; and

. punishing people for their membership of a group.

1.7 The right to freedom of association may only be limited if necessary for one
of the following prescribed purposes:

. to respect the rights of others;

. to protect national security;

° to protect public safety or public order; and

° to protect public health or morals.

1.8 In addition, the limitation must be imposed by law and be reasonable and

proportionate.
New prohibited association anti-doping rule violation

1.9 As outlined above, the bill would permit the ASADA CEO to implement the
new prohibited association anti-doping rule violation (ADRV). Prohibited association
would occur where an athlete associates with an athlete (or other person) who has
been banned from sport, or been criminally convicted or professionally disciplined
for conduct which would be an ADRV.

1.10 The statement of compatibility notes that the measure engages and limits
the right to freedom of association,' and describes it as an important measure for
the protection of public health and morals:

1 Explanatory memorandum (EM), p 8.
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The inclusion of this [anti-doping rule] violation is important in the
protection of public health and morals. The very purpose of Code is to
protect the fundamental right of an athlete to participate in doping-free
sport and thus promote health, fairness and equity for all athletes

gIobaIIy.2

1.11 The committee notes that for a limitation on the right to freedom of
association to be permissible the measure must be 'necessary' and not merely
important. The public health and morals ground for limiting the right to freedom of
association has typically been used in cases where it has been necessary to
quarantine individuals to inhibit the spread of infectious and contagious diseases, or
to prevent persons reasonably suspected or convicted of engaging in serious criminal
activity from associating with each other.

1.12  Inlight of this, the committee considers that there is a significant question as
to the compatibility of the measure with the right to freedom of association, insofar
as it may not be regarded as 'necessary' to protect public health and morals.
However, the committee notes that any risk of impermissible limitation of the right is
proposed to be minimised through the inclusion of a requirement to 'read down' the
new prohibited ADRV. The statement of compatibility advises:

...to minimise any risk of this [anti-doping rule] violation impermissibly
limiting the right to freedom of association, a provision will be included in
the ASADA Regulation to the effect that the new ADRV only applies insofar
as it is not inconsistent with Article 22 of the ICCPR.>

1.13 In light of the above discussion, the committee considers that this
requirement will constitute an important and necessary safeguard to ensure that the
measure operates compatibly with the right to freedom of association. However,
given its importance in ensuring that the legislation is compatible with Australia's
human rights obligations, the committee considers that it would be preferable for
the 'reading down' provision to be contained in the bill rather than be prescribed by
legislation.

1.14 The committee therefore recommends that the bill be amended to include
a requirement that the new ADRV will apply only insofar as it is consistent with the
right to freedom of association protected under article 22 of the ICCPR.

2 EM,p.8.
3 EM,p.9.
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Right to a fair hearing

1.15 The right to a fair trial and fair hearing are protected by article 14 of the
International Covenant on Civil and Political Rights (ICCPR). The right applies to both
criminal and civil proceedings, to cases before both courts and tribunals and to
military disciplinary hearings. The right is concerned with procedural fairness, and
encompasses notions of equality in proceedings, the right to a public hearing and the
requirement that hearings are conducted by an independent and impartial body.
Circumstances which engage the right to a fair trial and fair hearing may also engage
other rights in relation to legal proceedings contained in article 14, such as the
presumption of innocence and minimum guarantees in criminal proceedings.

Limitation period for bringing actions in relation to ADRVs

1.16  The bill proposes to extend the period within which action may be taken in
relation to a suspected ADRV from eight years to 10 years, in order to bring the
limitations period into line with article 17 of the WADA Code 2015. The previous
limitation period of eight years is considerably longer than the statutory limitation
periods that apply in relation to other contractual or civil law claims in Australia, and
the proposed period of 10 years is even longer.

1.17 The committee notes that, in this context, the extension of the applicable
limitations periods may engage and limit the right to a fair hearing. In human rights
terms, limitations periods may be understood as preserving the 'equality of arms' of
parties to litigation, insofar as they prevent a defendant being required to defend a
charge or suit in circumstances where their ability to do so has been compromised by
the passage of time. However, the statement of compatibility for the bill provides no
assessment of the compatibility of the measure with human rights.

1.18 The committee therefore requests the advice of the Minister for Sport as to
the compatibility of the bill with the right to a fair hearing, and particularly:

° whether there is a rational connection between the limitation and the
legitimate objective; and

. whether the limitation is a reasonable and proportionate measure for the
achievement of that objective.

Prohibition against retrospective criminal laws

1.19  Article 15 of the International Covenant on Civil and Political Rights (ICCPR)
prohibits retrospective criminal laws. This prohibition supports long-recognised
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criminal law principles that there can be no crime or punishment without law. This is
an 'absolute' right, which means that the right can never be justifiably limited. Laws
which set out offences need to be sufficiently clear to ensure people know what
conduct is prohibited.

1.20  Article 15 requires that laws must not impose criminal liability for acts that
were not criminal offences at the time they were committed. Laws must not impose
greater punishments than those which would have been available at the time the
acts were done. Further, if, after an offence is committed, a lighter penalty is
introduced into the law, the lighter penalty should apply to the offender. This
includes a right, where an offence is decriminalised, to the retrospective
decriminalisation (if the person is yet to be penalised).

New prohibited association anti-doping regulation—additional penalties on coaches
and support staff

1.21  The committee notes that the proposed prohibited association ADRV may
have the effect of imposing an additional penalty on individuals who have already
been criminally convicted and served their sentence. For example, an individual may
have committed a drug offence as an athlete and been subject to a penalty, and
subsequently been engaged professionally as a coach. To the extent that the new
ADRV would prohibit sports people associating with coaches who have committed
criminal offences which may be ADRVs in the last six years, this may impose an
additional penalty on the coach where an athlete is no longer permitted to use their
services.

1.22  In human rights terms, the application of an additional penalty to a person
who has been convicted of a criminal offence may constitute a violation of the
prohibition against retrospective criminal laws.

1.23 The committee therefore seeks the advice of the Minister for Sport as to
whether the prohibited association ADRV is compatible with the prohibition on
retrospective criminal laws.
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Carbon tax repeal package

Portfolios: Environment, Treasury and Immigration and Border Protection
Introduced: House of Representatives, 14 July 2014

1.24  The carbon tax repeal package consists of the following eight bills (the bills),
which seek to remove the carbon pricing mechanism:

. Clean Energy Legislation (Carbon Tax Repeal) Bill 2014;

. True-Up Shortfall Levy (General) (Carbon Tax Repeal) Bill 2014;

. True-Up Shortfall Levy (Excise) (Carbon Tax Repeal) Bill 2014;

. Customs Tariff Amendment (Carbon Tax Repeal) Bill 2014;

. Excise Tariff Amendment (Carbon Tax Repeal) Bill 2014;

. Ozone Protection and Synthetic Greenhouse Gas (Import Levy) Amendment

(Carbon Tax Repeal) Bill 2014;

. Ozone Protection and Synthetic Greenhouse Gas (Import Levy) (Transitional
Provisions) Bill 2014; and

. Ozone Protection and Synthetic Greenhouse Gas (Manufacture Levy)
Amendment (Carbon Tax Repeal) Bill 2014.*

1.25 The committee considered substantially similar bills in its Ninth Report of the
44th Parliament.”

1.26 The committee considers that the bills are compatible with human rights
and has concluded its examination of the bills.

1.27 However, in relation to the Clean Energy Legislation (Carbon Tax Repeal)
Bill 2014, the committee reiterates its concerns regarding the application of the
civil standard of proof in relation to civil penalties that may be ‘criminal' for the
purposes of human rights law, as outlined in the Ninth Report of the 44th
Parliament.’

1 The committee notes that the bills were passed by both Houses of the Parliament, and
received Royal Assent on 17 July 2014.

2 With the exception of the Clean Energy Legislation (Carbon Tax Repeal) Bill 2014, each of the
bills is identical to those considered previously.

3 Parliamentary Joint Committee on Human Rights, Ninth Report of the 44th Parliament (15 July
2014), Clean Energy Legislation (Carbon Tax Repeal) Bill 2013 [No. 2], pp 16-17.
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Competition and Consumer Amendment (Industry Code
Penalties) Bill 2014

Portfolio: Treasury
Introduced: House of Representatives, 17 July 2014

1.28 The Competition and Consumer Amendment (Industry Code Penalties) Bill
2014 (the bill) seeks to amend the Competitions and Consumer Act 2010 to:

. allow regulations to be made prescribing a pecuniary penalty not exceeding
300 penalty units for the breach of a civil penalty provision of an industry
code; and

. allow the Australian Competition and Consumer Commission (ACCC) to issue

an infringement notice (of 50 penalty units if the person is a body corporate
and 10 penalty units in any other case) where it has reasonable grounds to
believe a person has contravened a civil penalty provision of an industry
code.

1.29 The committee notes that, while the amendments do not of themselves
impose pecuniary penalties, proposed new section 51ACF and subsection 51AE(2)
would allow for regulations to apply civil penalties to breaches of the Franchising
Code. With reference to Interim Practice Note No. 2, the committee notes that the
statement of compatibility for the bill provides no assessment of whether any
applied civil penalty provisions may be regarded as 'criminal' for the purposes of
human rights law and, if so, whether they would be compatible with the guarantees
of criminal process rights under article 14 of the International Covenant on Civil and
Political Rights (ICCPR).

1.30 However, noting the regulatory context to which the bill applies, and that a
statement of compatibility assessment would be required for any such regulations,
the committee considers that the bill is compatible with human rights and has
concluded its examination of the bill.
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Crimes Legislation Amendment (Psychoactive Substances
and Other Measures) Bill 2014

Portfolio: Justice
Introduced: House of Representatives, 17 July 2014

Purpose

1.31 The Bill contains a number of amendments to the Commonwealth Places
(Application of Laws) Act 1970, Criminal Code Act 1995, Customs Act 1901, Financial
Transaction Reports Act 1988, International Transfer of Prisoners Act 1997 and the
Surveillance Devices Act 2004. These include:

. introducing an offence of importing all substances that have a psychoactive
effect;
. introducing an offence of importing a substance which is represented to be a

serious drug alternative;

. granting Australian Customs and Border Protection officers powers with
respect to these new offences;

. introducing new international firearms and firearm parts trafficking offences
and mandatory minimum sentences;

. extending existing cross-border disposal or acquisition firearms offences;

. introducing procedures in relation to the international transfer of prisoners
regime within Australia;

. clarifying that certain slavery offences have universal jurisdiction;

. validating access by the Australian Federal Police to certain investigatory
powers in designated State airports from 19 March until 17 May 2014;

. correcting an error in the definition of a minimum marketable quantity in
respect of a drug analogue of one or more listed border controlled drugs.

Committee view on compatibility

1.32  The bill contains six schedules which relate to distinct policy areas and issues.
The committee has therefore organised its analysis of each of the schedules
separately below.

Schedule 1 - Import ban on psychoactive substances
Right to a fair trial and fair hearing rights

1.33  The right to a fair trial and fair hearing is protected by article 14 of the
International Covenant on Civil and Political Rights (ICCPR). The right applies to both
criminal and civil proceedings, to cases before both courts and tribunals. The right is
concerned with procedural fairness, and encompasses notions of equality in
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proceedings, the right to a public hearing and the requirement that hearings are
conducted by an independent and impartial body.

1.34  Specific guarantees of the right to a fair trial in the determination of a
criminal charge guaranteed by article 14(1) are set out in article 14(2) to (7). These
include the presumption of innocence (article 14(2)) and minimum guarantees in
criminal proceedings, such as the right not to incriminate oneself (article 14(3)(g))
and a guarantee against retrospective criminal laws (article 15(1)).

New offence of importing 'psychoactive substance’

1.35 Schedule 1 would introduce a new offence of importing a 'psychoactive
substance' into the Criminal Code Act 1995.' 'Psychoactive substance' is defined in
Schedule 1 to mean 'any substance that, when a person consumes it, has the
capacity to produce a psychoactive effect'. Proposed section 320.2(2) sets out
exemptions from the offence if the 'substance' fits within one of eleven described
categories. These categories include:

. food within the meaning of the Food Standards Australia New Zealand Act
1991,

. tobacco within the meaning of the Tobacco Advertising Prohibition Act 1992,

. goods listed within the meaning of the Therapeutic Goods Act 1989,

. goods represented to be for therapeutic use,

. agricultural chemicals set out in the schedule to the Agricultural and

Veterinary Chemicals Code Act 1994,
. a controlled drug, and
. a prohibited import within the meaning of the Customs Act 1901.

1.36 A defendant wishing to rely upon these exceptions bears an evidential
burden in relation to the matter.

1.37 The statement of compatibility rightly identifies that the proposed
evidentiary burden engages the right to be presumed innocent as contained in article
14(2) of the ICCPR.? An offence provision which requires the defendant to carry an
evidential or legal burden of proof will engage the right to be presumed innocent
because a defendant's failure to discharge the burden of proof may permit their
conviction despite reasonable doubt as to their guilt.

1.38 Reverse burden offences will not necessarily be inconsistent with the
presumption of innocence provided that they are within reasonable limits which take
into account the importance of the objective being sought and maintain the

1 Proposed section 320.2(1).
2 See, Explanatory Memorandum (EM), pp 9-10.
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defendant's right to a defence. In other words, such provisions must be reasonable,
necessary and proportionate to a legitimate objective.

1.39 The statement of compatibility effectively identifies the legitimate objective
of the evidentiary burden as being to 'assist in protecting public health'. The
statement of compatibility justifies the limitation on the right to be presumed
innocent as follows:

Placing the evidential burden on a defendant in court proceedings to
demonstrate the intended use of a substance is necessary to assist in
protecting public health. Requiring the importer to identify these matters
will prevent the importation of unknown, unassessed and potentially
dangerous substances which are intended for human consumption.

If the onus was on the prosecution to prove intended use, it would have to
prove beyond reasonable doubt that the imported substance did not fit
within each of the eleven excluded categories before a charge could be
made out. Under the Bill, the defendant only bears the evidential burden
to show that the imported substance fell into one of the categories of
exempt goods.?

1.40 The statement of compatibility concludes that the limitation on the
presumption of innocence is a 'reasonable and proportionate way of preventing
people from importing prohibited psychoactive substances and protecting public
health'.* The committee acknowledges the legitimate interest of government in the
regulation of matters of public health, the right to life and the rights of children as
set out in the statement of compatibility. However, the committee considers that the
statement of compatibility has not provided sufficient information to show that the
limitation on the right to be presumed innocent is justified in these particular
circumstances.

1.41 The committee considers that that the statement of compatibility has not
shown why a reverse burden for the offence in proposed section 320.2 is necessary
to achieve the stated objective of 'promoting public health'. The committee notes
that in criminal cases the prosecution ordinarily carries a heavy burden of proof as
part of the operation of the presumption of innocence. It is the committee's view
that it is necessary to ensure that the defendant’s right to be presumed innocent is
not overridden merely by claims of greater convenience or ease.

1.42  As a further justification for the reverse burden in proposed section 320.2,
the statement of compatibility asserts that the exceptions in section 320.2(1) are not
'essential elements' of the offence.” However, the committee notes that an overly
legalistic analysis focusing on ‘essential elements' may fail to sufficiently

3 EM,p.10.
4  EM,p.10.
5  EM,p. 10.
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acknowledge the context of the offence as a whole and the limitations it may place
on the right to be presumed innocent. The committee is of the view that where a
statutory exception, defence or excuse to an offence is provided, this must be
considered as part of a contextual and substantive assessment of potential
limitations on the right to be presumed innocent.

1.43  The statement of compatibility, by way of justification, further provides that
whether a 'substance' falls within an exemption would be 'peculiarly within the
knowledge of the importer'.® It further asserts that if 'the importation is legitimate,
the defendant would have ready knowledge of the relevant facts required to
discharge the evidential burden in relation to an exemption.'7 However, it is unclear
to the committee as to why such information would be 'peculiarly' within the
knowledge of the defendant as compared to many other criminal offences where the
onus of proof rests with the prosecution to prove each element of the offence
beyond reasonable doubt including the required mens rea.

1.44 The committee considers that the statement of compatibility has not
demonstrated that the proposed limitation on the presumption of innocence by
virtue of section 320.2 is no more restrictive than required to achieve the purpose as
needed under international human rights law.

1.45 The committee observes that proposed section 320.2 is being introduced at
the same time as proposed section 320.3 which criminalises importing substances
represented to be serious drug alternatives. The committee notes that the statement
of compatibility assesses the limitation on the presumption of innocence in relation
to proposed sections 320.2 and 320.3 together. However, in the committee's view, a
detailed and separate analysis for each provision would have assisted the committee
in its assessment of each measure.

1.46 The committee's usual expectation where a limitation on a right is proposed
is that the statement of compatibility provide an assessment of whether the
limitation is reasonable, necessary, and proportionate to achieving a legitimate
objective. The committee notes that to demonstrate that a limitation is permissible,
proponents of legislation must provide reasoned and evidence-based explanations of
why the measures are necessary in pursuit of a legitimate objective.®

1.47 The committee therefore seeks the advice of the Minister for Justice as to
whether the reverse burden offence in proposed section 320.2 is compatible with
the right to be presumed innocent, and particularly:

6  EM,p.10.
7 EM, p. 10.
8 See Attorney-General's Department, Template 2: Statement of compatibility for a bill or

legislative instrument that raises human rights issues at
http://www.ag.gov.au/RightsAndProtections/HumanRights/PublicSector/Pages/Statementofc
ompatibilitytemplates.aspx [accessed 8 July 2014].
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. whether there is a rational connection between the limitation and the
legitimate objective; and

. whether the limitation is a reasonable and proportionate measure for
the achievement of that objective.

New offence of importing substances represented to be serious drug alternatives

1.48 Proposed section 320.3 provides that a person commits an offence if the
person imports a substance and 'the presentation of the substance includes an
express or implied representation that the substance is a serious drug alternative'. A
'serious drug alternative' is defined as a substance which has 'a psychoactive effect
that is the same as, or is substantially similar to, the psychoactive effect of a serious
drug' or is a 'lawful alternative to a serious drug'. Proposed section 320.3(3) sets out
exemptions from the offence in 320.3(1) if the 'substance’ fits within one of eleven
described categories. Proposed section 320.3(3) mirrors the exceptions to the
offence in 320.2(1) which are discussed above.

1.49 The statement of compatibility correctly identifies that the proposed reverse
evidentiary burden engages and limits the right to be presumed innocent as
contained in article 14(2) of the ICCPR.? However, the committee considers that the
statement of compatibility has not provided sufficient information to show that a
limitation on the right to be presumed innocent is justified in these particular
circumstances. The committee's analysis above in relation to proposed section 320.2
is also relevant to the analysis of proposed 320.3(3).

1.50 The committee's usual expectation where a limitation on a right is proposed
is that the statement of compatibility provide an assessment of whether the
limitation is reasonable, necessary, and proportionate to achieving a legitimate
objective. The committee notes that to demonstrate that a limitation is permissible,
proponents of legislation must provide reasoned and evidence-based explanations of
why the measures are necessary in pursuit of a legitimate objective.10

1.51 The committee therefore seeks the advice of the Minister for Justice as to
whether the reverse burden offence in proposed section 320.3 is compatible with
the right to be presumed innocent, and particularly:

. whether there is a rational connection between the limitation and the
legitimate objective; and

. whether the limitation is a reasonable and proportionate measure for
the achievement of that objective.

9  EM,p.10.

10  See Attorney-General's Department, Template 2: Statement of compatibility for a bill or
legislative instrument that raises human rights issues at
http://www.ag.gov.au/RightsAndProtections/HumanRights/PublicSector/Pages/Statementofc
ompatibilitytemplates.aspx [accessed 8 July 2014].
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Prohibition against retrospective criminal laws — quality of law

1.52  Article 15 of the International Covenant on Civil and Political Rights (ICCPR)
prohibits retrospective criminal laws. This prohibition supports the long-recognised
criminal law principle that there can be no crime or punishment without law. This is
an absolute right and it can never be justifiably limited. Laws which set out offences
need to be sufficiently clear to ensure people know what conduct is prohibited.

1.53  Article 15 requires that laws must not impose criminal liability for acts that
were not criminal offences at the time they were committed. Laws must not impose
greater punishments than those which would have been available at the time the
acts were done. Further, if, after an offence is committed, a lighter penalty is
introduced into the law, the lighter penalty should apply to the offender.

New offence of importing psychoactive substance

1.54  As noted above, Schedule 1 will introduce a new offence of importing a
'psychoactive substance' into the Criminal Code Act 1995 (proposed section
320.2(1)). Proposed section 320.2(2) sets out exemptions from the offence if the
'substance' fits within one of eleven described categories.

1.55 The committee notes that human rights standards require that interferences
with rights must have a clear basis in law. This principle includes the requirement
that laws must satisfy the ‘quality of law’ test, which means that any measures which
interfere with human rights must be sufficiently certain and accessible for people to
understand in advance the legal effect of their actions.

1.56 The committee considers that article 15 of the ICCPR may be engaged to the
extent that the proposed law is not sufficiently clear to ensure people know what
conduct is prohibited. The committee notes that the statement of compatibility did
not address 'quality of law' issues or whether rights under article 15 of the ICCPR are
engaged.

1.57 The committee acknowledges the challenges for government in responding
to the emergence of new psychoactive substances. However, in the committee's
view, the extremely broad definition of what constitutes a 'psychoactive substance'
combined with the complex list of eleven exceptions from the offence in section
320.2(1) may be insufficiently precise for the purpose of international human rights
law.

1.58 The committee therefore requests the advice of the Minister for Justice on
whether the measure, as currently drafted, meets the standards of the quality of
law test for human rights purposes and whether article 15 of the ICCPR is engaged.
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Schedule 2 - Firearm Trafficking Offences
Right to security of the person and freedom from arbitrary detention

1.59  Article 9 of the International Covenant on Civil and Political Rights (ICCPR)
provides for the right to security of the person and freedom from arbitrary
detention. This includes the right of a person:

. to liberty and not to be subjected to arbitrary arrest or detention;

. to security;

. to be informed of the reason for arrest and any charges;

. to be brought promptly before a court and tried within a reasonable period,

or to be released from detention; and
. to challenge the lawfulness of detention.

1.60 The only permissible limitations on the right to security of the person and
freedom from arbitrary detention are those that are in accordance with procedures
established by law, provided that the law itself and the enforcement of it are not
arbitrary.

Right to a fair trial and fair hearing rights

1.61 The right to a fair trial and fair hearing is protected by article 14 of the
International Covenant on Civil and Political Rights (ICCPR). The right applies to both
criminal and civil proceedings, to cases before both courts and tribunals. The right is
concerned with procedural fairness, and encompasses notions of equality in
proceedings, the right to a public hearing and the requirement that hearings are
conducted by an independent and impartial body.

1.62  Specific guarantees of the right to a fair trial in the determination of a
criminal charge guaranteed by article 14(1) are set out in article 14(2) to (7). These
include the presumption of innocence (article 14(2)) and minimum guarantees in
criminal proceedings, such as the right not to incriminate oneself (article 14(3)(g))
and a guarantee against retrospective criminal laws (article 15(1)). Additionally
article 14(5) provides that everyone convicted of a crime has the right to have their
sentence and conviction reviewed by a higher tribunal.

Mandatory minimum sentences for international firearms and firearm parts
trafficking offences

1.63  Schedule 2 would introduce new offences of trafficking prohibited firearms
and firearm parts into and out of Australia into the Criminal Code Act 1995 (proposed
Division 361). The proposed amendments also extend the existing offences of cross-
border disposal or acquisition of a firearm and taking or sending a firearm across
borders within Australia in Division 360 of the Code to include firearm parts as well
as firearms. A mandatory minimum five-year term of imprisonment for the new
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offences in Division 361 as well as existing offences in Division 360 would also be
inserted.

1.64  The statement of compatibility correctly identifies the right to freedom from
arbitrary detention as being engaged by the introduction of mandatory minimum five
year sentences.'’ The committee notes that detention may be considered arbitrary
where it is disproportionate to the crime. The statement of compatibility identifies
the legitimate objective being pursued as 'ensuring offenders receive sentences that
reflect the seriousness of their offending.'" The statement of compatibility further
reasons that:

Failure to enforce harsh penalties on trafficking offenders could lead to
increasing numbers of illegal firearms coming into the possession of
organised crime groups who would use them to assist in the commission
of serious crimes.*?

1.65 The committee notes the strong interest of government in regulating the
trafficking of firearms from the perspective of public safety and systemic harms. The
committee notes that the statement of compatibility has provided some analysis of
the proportionality of the proposed mandatory sentencing measures including that
the penalties do not impose a minimum non-parole period on offenders and thereby
preserves some of the court's discretion as to sentencing.

1.66  However, the committee considers that the statement of compatibility has
failed to provide a full analysis of why mandatory minimum sentences are required
to achieve the legitimate objective being pursued. In particular there is no analysis as
to why the exercise of judicial discretion, by judges who have experience in
sentencing, would be inappropriate or ineffective in achieving the objective of
appropriately serious sentences in relation to firearm-trafficking crimes.

1.67 The committee considers that mandatory sentencing may also engage article
14(5) of the ICCPR which provides the right to have a sentence reviewed by a higher
tribunal. This is because mandatory minimum sentencing impacts on judicial review
of the minimum sentence. The statement of compatibility does not address the
potential engagement of article 14(5)."?

1.68 The committee notes that to demonstrate that a limitation is permissible,
proponents of legislation must provide reasoned and evidence-based explanations of
why the measures are necessary for the attainment of a legitimate objective.

11 EM, p. 14.
12 EM, p. 15.

13 See, eg A v Australia (2000) UN doc A/55/40, [522] (in relation to mandatory sentencing in the
Northern Territory and Western Australia).
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1.69 The committee therefore seeks the advice of the Minister for Justice as to
whether the mandatory sentencing is compatible with the right to freedom from
arbitrary detention and the right to a fair trial, and particularly:

. whether there is a rational connection between the limitation and the
legitimate objective; and

. whether the limitation is a reasonable and proportionate measure for the
achievement of that objective.

Absolute liability and strict liability - new international firearms and firearm parts
trafficking offences

1.70  As noted above, Schedule 2 would introduce new offences of trafficking
prohibited firearms and firearm parts into and out of Australia into the Criminal Code
Act 1995 (proposed Division 361). The proposed amendments introduce a statutory
defence that the conduct is justified or excused by or under law.

1.71  Absolute liability applies to one element of the proposed offences. That is,
the importation or export of the firearm or part was prohibited under the Customs
Act 1901 absolutely or that the importation or export of the firearm or part was
prohibited under the Customs Act 1901 unless certain requirements were met. The
proposed amendments also apply strict liability to the element of the proposed
offences that the importation or export would be prohibited unless certain
requirements were met and the person has failed to meet any of those
requirements.

1.72  The effect of applying strict liability to an element of an offence means that
no fault element needs to be proven by the prosecution but the defence of mistake
of fact is available to the defendant. The effect of applying absolute liability to an
element of an offence means that no fault element needs to be proved and the
defence of mistake of fact is not available.

1.73  The statement of compatibility notes that the application of strict liability
and absolute liability to elements of the new offences engages and limits the right to
be presumed innocent.’* The application of absolute liability and strict liability to
elements of offences engages the presumption of innocence where it allows for the
imposition of criminal liability without the need to prove fault. However, strict
liability offences and absolute liability offences will not necessarily be inconsistent
with the presumption of innocence provided that they are within reasonable limits
which take into account the importance of the objective being sought and maintain
the defendant's right to a defence. The statement of compatibility has identified the
overall objective of the proposed offences as 'necessary to ensure that criminals

14 EM, p.15,17.
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cannot evade trafficking offences and penalties by breaking firearms down and

trafficking their constituent parts'."?

1.74  The statement of compatibility justifies the application of absolute liability
for the element of the offence that the importation or exportation of the firearm was
prohibited or prohibited unless the requirements for export or import had been met,
on the basis that it is 'appropriate and required.''® The statement of compatibility
states that the element of the offence is 'a precondition to the act of import or
export and the state of mind of the defendant with respect to that condition is not
relevant, as the defendant’s state of mind is relevant to the intent to traffic element
of the offence’.’” However, the committee considers the fact that a defendant's
state of mind is relevant to one element of an offence does not mean that it may not

also be relevant to another element of the offence.

1.75 The statement of compatibility further asserts that the application of strict
liability for an element of the offence that import or export requirements had not
been met is 'appropriate’.’® The statement of compatibility asserts that:

it is reasonable to expect that those involved in the movement of firearms
are aware that there are controls on importing firearms and firearm parts,
or at least know enough to make enquiries.*

1.76  However, the committee is concerned that insufficient information has been
provided to support the proposition that this expectation would be reasonable in the
context of a limitation of a right. The committee further notes the context of the
statutory defence to the offences which is provided in 361.4. This defence provides
that if the person was under a mistaken but reasonable belief that the conduct was
justified or excused by or under a law and had the conduct been so justified or
excused the conduct would not have constituted an offence. The committee notes
that the availability of these kinds of defences may be relevant to an assessment of
whether limitations on the right to be presumed innocent are proportionate.

1.77  The statement of compatibility contends that if it was overly onerous for the
prosecution to establish an offence, it could undermine the deterrence aspect of the
offences.” However, while noting the desirability of ensuring that offence provisions
are effective in pursing their legitimate regulatory goals, the committee does not
consider that it has been provided with sufficient information to be able to conclude

15 EM, p. 14.
16  EM, p. 16.
17 EM, p. 16.
18 EM, p.17.
19  EM,p.17.

20 EM, p. 17.
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that there is a necessary connection between the achievement of the objective of
the legislation and the proposed limitation on the presumption of innocence.

1.78 The committee notes that to demonstrate that a limitation is permissible,
proponents of legislation must provide reasoned and evidence-based explanations of
why the measures are necessary in pursuit of a legitimate objective.

1.79  The committee therefore seeks the advice of the Minister for Justice as to
whether the strict liability and absolute liability elements of the proposed firearm
offences are compatible with the right to be presumed innocent, and particularly:

. whether there is a rational connection between the limitation and the
legitimate objective; and

. whether the limitation is a reasonable and proportionate measure for the
achievement of that objective.

Schedule 3 — International Transfer of Prisoners
Right to a fair trial and fair hearing rights

1.80 The right to a fair trial and fair hearing is protected by article 14 of the
International Covenant on Civil and Political Rights (ICCPR). The right applies to both
criminal and civil proceedings, to cases before both courts and tribunals. The right is
concerned with procedural fairness, and encompasses notions of equality in
proceedings, the right to a public hearing and the requirement that hearings are
conducted by an independent and impartial body.

Removal of the Attorney-General's decision in 'unviable' applications

1.81 The international transfer of prisoner scheme is regulated under the
International Transfer of Prisoners Act 1997 (ITP Act). It is a voluntary scheme, which
requires the formal consent of the prisoner, Australian Attorney-General, the
relevant foreign country, and, if applicable, the relevant Australian state or territory
to or from which the prisoner wishes to transfer.

1.82 The proposed amendments would insert a new provision that ‘declares all
unviable applications ... to be closed.”*! The proposed new section 10A provides that
the Attorney-General need not take any steps for making a decision on an
application for a transfer of a prisoner where the application does not satisfy
eligibility requirements® or where a required consent has not been obtained.

1.83  The statement of compatibility acknowledges that the right to a fair hearing
is engaged.” It states that the proposed provision:

21 EM, p.19.
22 Setoutin paragraphs 10 (a), (c), (e) and (f) of the ITP Act.
23 EM, p.19.
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would resolve the current situation where the Attorney-General is
required to make a decision on applications where the only possible
option is to decline because one or more of the requirements under
section 10 of the ITP Act have not been fulfilled.**

1.84  The statement of compatibility further asserts that:

While this measure removes a decision that is technically reviewable
under the ADJR Act [Administrative Decisions (Judicial Review) Act 1977],
in effect the limitation confers no disadvantage and facilitates faster
resolution for the prisoner.25

1.85 However, the committee does not consider that there has been sufficient
information provided to justify this potential limitation on the right to a fair hearing.
The committee notes that information about whether there are other safeguards in
place with respect to judicial review would assist the committee in its consideration
of the proposed measure. Specifically the committee would like further information
as to who will make the assessment that an application falls within the terms of
proposed new section 10A(1) and whether this assessment will be reviewable on the
merits.

1.86 The committee's usual expectation where a limitation on a right is proposed
is that the statement of compatibility provide an assessment of whether the
limitation is reasonable, necessary, and proportionate to achieving a legitimate
objective. The committee notes that to demonstrate that a limitation is permissible,
proponents of legislation must provide reasoned and evidence-based explanations of
why the measures are necessary in pursuit of a legitimate objective.

1.87 The committee therefore seeks the advice of the Minister for Justice as to
whether the removal of the requirement for the Attorney-General to make a
decision in ‘unviable’ applications is compatible with the right to a fair hearing, and
particularly:

. whether the proposed changes are aimed at achieving a legitimate
objective;
. whether there is a rational connection between the limitation and that

objective; and

. whether the limitation is a reasonable and proportionate measure for the
achievement of that objective.

24 EM, p. 19.
25  EM, p. 19.
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Clarify Attorney-General's power to seek a variation of terms from a transfer country
is discretionary

1.88  Schedule 4 will amend section 20 of the ITP Act to limit administrative
reviews to applications where the Attorney-General has chosen to exercise his or her
discretion. The proposed amendment clarifies that the Minister has a discretion to
propose variations to proposed conditions of transfers but is under no obligation to
do so where such variations are unlikely to be acceptable to the other county. %

1.89  The statement of compatibility notes that the measure engages the right to a
fair hearing.”” The statement of compatibility explains that:

The flexibility remains for the Attorney-General to seek variation of terms
where such a variation is able to be considered by the other country. This
measure is similarly aimed at facilitating quicker resolution of applications
where the conclusion is foregone, and does not otherwise limit ministerial
consideration of applications where there is a possibility a variation to the
terms originally proposed may be acceptable to the other country.”®

1.90 However, the committee is of the view that insufficient information has been
provided as to who decides that a conclusion is 'foregone' and in what
circumstances. The committee notes that the proposed new subsection 20(5) does
not provide any specific criteria to guide the Minister in the exercise of the
discretion; the standard of a ‘foregone conclusion’ appears only in the statement of
compatibility. The committee considers that the statement of compatibility does not
provide a comprehensive assessment of whether the measure constitutes a
limitation on human rights in pursuit of a legitimate objective. The committee notes
that to demonstrate that a limitation is permissible, proponents of legislation must
provide reasoned and evidence-based explanations of why the measures are
necessary in pursuit of a legitimate objective. The Attorney-General's Department's
guidance on the preparation of statements of compatibility states that the 'existence
of a legitimate objective must be identified clearly with supporting reasons and,
generally, empirical data to demonstrate that [it is] important'.”® To be capable of
justifying a proposed limitation of human rights, a legitimate objective must address
a pressing or substantial concern, and not simply seek an outcome regarded as
desirable or convenient.

26 EM, p. 19.
27 EM, p. 19.
28 EM, p. 20.

29  See Attorney-General's Department, Template 2: Statement of compatibility for a bill or
legislative instrument that raises human rights issues at
http://www.ag.gov.au/RightsAndProtections/HumanRights/PublicSector/Pages/Statementofc
ompatibilitytemplates.aspx [accessed 8 July 2014].
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1.91 The committee therefore seeks the advice of the Minister for Justice as to
whether the proposed limitation of administrative reviews is compatible with the
right to a fair hearing, and particularly:

. whether the proposed changes are aimed at achieving a legitimate
objective;
. whether there is a rational connection between the limitation and that

objective; and

. whether the limitation is a reasonable and proportionate measure for the
achievement of that objective.

Imposing a discretionary one year limit on reapplications

1.92  Currently there are no limits imposed on how often a prisoner may reapply
for transfer. Proposed section 10A(2) provides that the Attorney-General does not
have to take any steps for making a decision in relation to a transfer request if the
application has been made within 12 months of a previous application.

1.93 The statement of compatibility acknowledges that the proposed change
engages the right to a fair hearing.*® The statement of compatibility asserts that the
measure:

is designed to address reapplications where there is no substantive change
in circumstances, and does not preclude the Attorney-General from
exercising his or her discretion to consider applications within the year
where special circumstances or new information does manifest,
notwithstanding the one-year timeframe. This will assist in managing the
expectations of prisoners and allowing feasible applications to be
progressed in a more timely manner and reduce unnecessary burdens on
the resources required to process ITP applications.31

1.94  While acknowledging the stated efficiency goals that may be engendered by
the proposed measure, the committee is of the view the statement of compatibility
has failed to undertake a full assessment of the measure from the perspective of
potential limitations on human rights. The committee notes that to demonstrate that
a limitation is permissible, proponents of legislation must provide reasoned and
evidence-based explanations of why the measures are necessary in pursuit of a
legitimate objective. The Attorney-General's Department's guidance on the
preparation of statements of compatibility states that the 'existence of a legitimate
objective must be identified clearly with supporting reasons and, generally, empirical

30 EM, p. 20.
31 EM, p. 20.
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data to demonstrate that [it is] important'.>? To be capable of justifying a proposed

limitation of human rights, a legitimate objective must address a pressing or
substantial concern, and not simply seek an outcome regarded as desirable or
convenient.

1.95 The committee further observes that the statement of compatibility
indicates that the measure ‘does not preclude the Attorney-General from exercising
his or her discretion to consider applications within the year where special
circumstances or new information does manifest [sic], notwithstanding the one-year
timeframe.” However, the proposed new section 10A(2) does not contain language
to this effect. The committee recommends that such language be included in the
provision.

1.96 The committee therefore seeks the advice of the Minister for Justice as to
whether the proposed limit on reapplications is compatible with the right to a fair
hearing, and particularly:

. whether the proposed changes are aimed at achieving a legitimate
objective;
. whether there is a rational connection between the limitation and that

objective; and

. whether the limitation is a reasonable and proportionate measure for the
achievement of that objective.

Schedule 4 - Slavery offences: jurisdiction
Prohibition against slavery and forced labour

1.97 The prohibition against slavery, servitude and forced labour is contained in
article 8 of the International Covenant on Civil and Political Rights (ICCPR).

1.98 The prohibition against slavery and forced labour is absolute and it may not
be subject to any limitations.

1.99 The prohibition on slavery and servitude is a prohibition on 'owning' another
person or exploiting or dominating another and subjecting them to 'slavery-like'
conditions.

1.100 The right to be free from forced or compulsory labour prohibits requiring a
person to undertake work which he or she has not voluntarily consented to, but does
so because of threats made, either physical or psychological. This does not include
lawful work required of prisoners or those in the military; work required during an

32  See Attorney-General's Department, Template 2: Statement of compatibility for a bill or
legislative instrument that raises human rights issues at
http://www.ag.gov.au/RightsAndProtections/HumanRights/PublicSector/Pages/Statementofc
ompatibilitytemplates.aspx [accessed 8 July 2014].
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emergency threatening the community; or other work or service that is a part of
normal civic obligation (for example, jury service).

1.101 The obligation on the state is not to subject anyone to such treatment itself,
and also to ensure there are adequate laws and measures in place to prevent private
individuals or companies from subjecting people to such treatment (such as laws and
measures in place to prevent trafficking).

Right to an effective remedy

1.102 Article 2 of the International Covenant on Civil and Political Rights (ICCPR)
requires States parties to ensure access to an effective remedy for violations of
human rights. States parties are required to establish appropriate judicial and
administrative mechanisms for addressing claims of human rights violations under
domestic law. Where public officials have committed violations of rights, States
parties may not relieve perpetrators from personal responsibility through amnesties
or legal immunities and indemnities.

Slavery offences — universal jurisdiction

1.103 Schedule 4 of the Bill makes an amendment to the jurisdiction of slavery
offences under section 270.3 of the Criminal Code clarifying that the offences have
universal jurisdiction (described in the Criminal Code Act 1995 as ‘Extended
geographical jurisdiction category D’).¥ Universal jurisdiction empowers law
enforcement agencies to investigate and prosecute international crimes such as
slavery where the alleged offence was not committed by an Australian citizen or
resident, within Australian territory, and had no effect in Australia.

1.104 The committee considers that the proposed clarification that universal
jurisdiction applies, promotes the right to freedom from slavery and the right to
effective remedy for survivors of human rights abuses. The committee notes that it
will assist to ensure persons are free from slavery and that alleged perpetrators of
slavery offences may be brought to justice in Australia in appropriate cases even
where the acts comprising the alleged offence took place outside Australia.

1.105 The committee considers that the proposed measure promotes human
rights.

33 ‘15.4 Extended geographical jurisdiction—category D
If a law of the Commonwealth provides that this section applies to a particular offence, the
offence applies:
(a) whether or not the conduct constituting the alleged offence occurs in Australia; and
(b) whether or not a result of the conduct constituting the alleged offence occurs in
Australia.’
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Schedule 5 — Validating airport investigations
Right to security of the person and freedom from arbitrary detention

1.106 Article 9 of the International Covenant on Civil and Political Rights (ICCPR)
provides for the right to security of the person and freedom from arbitrary
detention. This includes the right of a person:

. to liberty and not to be subjected to arbitrary arrest or detention;

. to security;

. to be informed of the reason for arrest and any charges;

. to be brought promptly before a court and tried within a reasonable period,

or to be released from detention; and
. to challenge the lawfulness of detention.

1.107 The only permissible limitations on the right to security of the person and
freedom from arbitrary detention are those that are in accordance with procedures
established by law, provided that the law itself and the enforcement of it are not
arbitrary.

Validation of conduct by the Australian Federal Police (AFP) in airport investigations

1.108 Schedule 5 validates things done by a member of the AFP, and special
members, during the course of investigations at designated State airports from 19
March 2014 to 16 May 2014.3* The proposed provisions seem to be aimed at
addressing the fact that regulations granting investigation and arrest powers were
repealed before the commencement of replacement regulations.

1.109 The committee notes the relationship between the various Commonwealth
and State powers that may have been available to be drawn on at various times is
complex. The description of the situation in the statement of compatibility does not
provide a readily understandable account of the specific powers that were
purportedly exercised but which appear as a matter of law not to have been
available to be exercised during the relevant period. It would assist the committee in
its review of the bill if these details were provided.

1.110 The statement of compatibility acknowledges that the measures engage and
limit the right to security of the person and freedom from arbitrary detention. The
statement of compatibility provides that the limitation is necessary to ensure 'that
there is adequate security and policing in airports'.>> The statement of compatibility
asserts that the 'limitations are proportionate in that they are appropriately

circumscribed"® by pointing to the safeguards in relation to an arrest as provided for

34  See, Schedule 5, s 2.
35 EM,p.24.
36 EM, p. 25.



Page 26

in the Crimes Act.’’ The committee notes that the presence of safeguards will
generally be important to assessing whether the proposed limitations on a right are
permissible.

1.111 However, the statement of compatibility fails to adequately explain how the
proposed measures, that is, retrospectively validating the exercise of AFP and special
member powers, are consistent with the right not to be subject to arbitrary arrest.
The committee notes that the statement of compatibility does not directly address
the possibility that the absence of legal powers from 19 March 2014 to 16 May 2014
may have rendered arrests and detention that may have taken place during that time
arbitrary under international human rights law.

1.112 The committee considers that the right not to be arbitrarily detained under
article 9(1) of the ICCPR requires that arrest and detention must be specifically
authorised and sufficiently circumscribed by law. The committee is of the view that
it would have been appropriate to consider the impact of the potential lack of
powers of law enforcement personnel in circumstances where the legislation is
retrospectively validating their conduct.

1.113 The committee further considers that there has been insufficient information
provided as to how the respective validation of possibly unlawful AFP conduct is
necessary to 'ensure there is adequate policing at airports'. The committee notes
that to demonstrate that a limitation is permissible, proponents of legislation must
provide reasoned and evidence-based explanations of why the measures are
necessary in pursuit of a legitimate objective. The Attorney-General's Department's
guidance on the preparation of statements of compatibility states that the 'existence
of a legitimate objective must be identified clearly with supporting reasons and,
generally, empirical data to demonstrate that [it is] important'.*® To be capable of
justifying a proposed limitation of human rights, a legitimate objective must address
a pressing or substantial concern, and not simply seek an outcome regarded as

desirable or convenient.

1.114 The committee therefore seeks the advice of the Minister for Justice as to
whether the retrospective validation of conduct by AFP and special members is
compatible with the right to security of the person and freedom from arbitrary
detention, and particularly:

. whether the proposed changes are aimed at achieving a legitimate
objective;

37 See EM, p. 25.

38 See Attorney-General's Department, Template 2: Statement of compatibility for a bill or
legislative instrument that raises human rights issues at
http://www.ag.gov.au/RightsAndProtections/HumanRights/PublicSector/Pages/Statementofc
ompatibilitytemplates.aspx [accessed 8 July 2014].
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. whether there is a rational connection between the limitation and that
objective; and

. whether the limitation is a reasonable and proportionate measure for the
achievement of that objective.

Prohibition against retrospective criminal laws

1.115 Article 15 of the International Covenant on Civil and Political Rights (ICCPR)
prohibits retrospective criminal laws. This prohibition supports long-recognised
criminal law principles that there can be no crime or punishment without a prior law.
This is an absolute right and it can never be justifiably limited. Laws which set out
offences need to be sufficiently clear to ensure people know what conduct is
prohibited.

1.116 Article 15 requires that laws must not impose criminal liability for acts that
were not criminal offences at the time they were committed. Laws must not impose
greater punishments than those which would have been applicable at the time the
acts were committed. Further, if, after an offence is committed, a lighter penalty is
introduced into the law, the lighter penalty should apply to the offender.

Validation of conduct by the Australian Federal Police (AFP) in airport investigations

1.117 As noted above, Schedule 5 validates things done by members of the AFP,
and special members, during the course of investigations at designated State airports
from 19 March 2014 to 16 May 2014. As previously noted, the proposed provisions
seem to be aimed at addressing the consequences of the fact that regulations
granting investigation and arrest powers were repealed before the commencement
of replacement regulations.

1.118 The statement of compatibility identifies the prohibition against
retrospective criminal laws as engaged. However, it reasons that Schedule 5 does not
give retrospective effect to a criminal offence which did not constitute an offence at
the time it was committed. It notes that:

The application of the substantive Commonwealth and applied State
offences at designated state airports was unaffected by the repeal of the
1998 Regulations and the introduction of the 2014 Regulation.39

1.119 The statement of compatibility nevertheless acknowledges that the
measures may 'indirectly affect liability for a criminal offence given that it validates
Commonwealth powers available to members of the AFP during the investigation of
a State offence'.”® The committee notes that no information has been provided as to

the circumstances in which this may arise. The committee assumes, for example, that

39  EM, p. 25.
40 EM, p. 25.
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it may involve offences of resisting the exercise of ‘powers' by members of the AFP
or special members which had no legal basis at the time of the conduct.

1.120 Noting that as outlined in the statement of compatibility AFP members were,
'for the most part, able to access alternative State powers to investigate',** the
committee queries whether the proposed measures are necessary, particularly given
the absolute nature of the right at issue. The committee does not consider that the
statement of compatibility has given sufficient information to enable the committee
to determine that the measure is compatible with the prohibition on retrospective
criminal law.

1.121 The committee therefore seeks the advice of the Minister for Justice as to
whether the retrospective validation of conduct by AFP and special members is
compatible with the prohibition against retrospective criminal laws.

Right to life

1.122 The right to life is protected by article 6(1) of the International Covenant on
Civil and Political Rights (ICCPR) and article 1 of the Second Optional Protocol to the
ICCPR. The right to life has three core elements to it:

° it prohibits the state from arbitrarily killing a person;

. it imposes an obligation on the state to protect people from being killed by
others or identified risks;

° it requires the state to undertake an effective and proper investigation into
all deaths where the state is involved.

1.123 The use of force by state authorities resulting in a person's death can only be
justified if the use of force was necessary, reasonable and proportionate in the
circumstances. For example, the use of force may be proportionate if it is in self-
defence, for the defence of others or if necessary to effect arrest or prevent escape
(but only if necessary and reasonable in the circumstances).

1.124 In order to effectively meet this obligation, states must have in place
adequate legislative and administrative measures to ensure police and the armed
forces are adequately trained to prevent arbitrary killings.

Prohibition against torture, cruel, inhuman or degrading treatment

1.125 Article 7 of the International Covenant on Civil and Political Rights (ICCPR)
and the Convention against Torture provide an absolute prohibition against torture,
cruel, inhuman or degrading treatment or punishment. This means torture can never
be justified under any circumstances. The aim of the prohibition is to protect the
dignity of the person and relates not only to acts causing physical pain but also those
that cause mental suffering. Prolonged solitary confinement, indefinite detention

41  EM, p. 25.
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without charge, corporal punishment, and medical or scientific experiment without
the free consent of the patient, have all been found to breach the prohibition on
torture or cruel, inhuman or degrading treatment.

1.126 The prohibition contains a number of elements:

° it prohibits the state from subjecting a person to torture or cruel, inhuman
or degrading practices, particularly in places of detention;

° it precludes the use of evidence obtained through torture;

° it prevents the deportation or extradition of a person to a place where there
is a substantial risk they will be tortured or treated inhumanely;

. it requires an effective investigation into any allegations.
Validation of conduct by the Australian Federal Police (AFP) in airport investigations

1.127 As noted above, Schedule 5 validates things done by a member of the AFP,
and special members, during the course of investigations at designated State airports
from 19 March 2014 to 16 May 2014.

1.128 The statement of compatibility states that that the proposed amendment
engages the right to life and the right not to be subjected to torture or to cruel,
inhuman or degrading treatment or punishment. The statement of compatibility
briefly discusses the potential engagement of these rights in the context of
retrospective validation of arrest powers and concludes 'any potential limitation'

. . . 42
imposed on these rights are 'reasonable, necessary and proportionate'.

1.129 However, the prohibition against torture, cruel, inhuman or degrading
treatment or punishment is absolute under the ICCPR. The right cannot be limited
under any circumstances. Therefore any analysis of a potential engagement of the
prohibition on torture, cruel, inhuman or degrading treatment or punishment should
proceed on the basis that the right cannot be limited. The committee notes that the
use of reasonable force in the context of arrest powers subject to usual safeguards
would not usually be expected to be incompatible with this right. It is difficult for the
committee to assess the compatibility of the measures in the absence of further
information about the impact of the measure on the right resulting from the
retrospective validation of 'things done' by a member of the AFP or special member.

1.130 In relation to the right to life, the committee notes that in order to meet this
obligation usually states must have in place adequate legislative and administrative
measures to prevent arbitrary killings by the police. In this context the statement of
compatibility does not substantially address the consequences of how and to what
extent the proposed legislation would affect the right to life for the relevant period
19 March 2014 to 16 May 2014.

42 EM, p. 25.
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1.131 The committee therefore seeks the advice of the Minister for Justice as to
whether the retrospective validation of conduct by AFP and special members is
compatible with the right to life and the prohibition on torture, cruel, inhuman and
degrading treatment or punishment.

Right to an effective remedy

1.132 Article 2 of the International Covenant on Civil and Political Rights (ICCPR)
requires State parties to ensure access to an effective remedy for violations of
human rights. States parties are required to establish appropriate judicial and
administrative mechanisms for addressing claims of human rights violations under
domestic law. Where public officials have committed violations of rights, State
parties may not relieve perpetrators from personal responsibility through amnesties
or legal immunities and indemnities.

1.133 States parties are required to make reparation to individuals whose rights
have been violated. Effective remedies should be appropriately adapted to take
account of the special vulnerability of certain categories of persons including, and
particularly, children.

Validation of conduct by the Australian Federal Police (AFP) in airport investigations

1.134 As noted above, Schedule 5 validates things done by a member of the AFP,
and special members, during the course of investigations at designated State airports
from 19 March 2014 to 16 May 2014.

1.135 Given the potential absence of a legal basis to powers of investigation and
arrest during the period 19 March 2014 to 16 May 2014 the right to an effective
remedy may be engaged. The right to an effective remedy may be engaged to the
extent that the lack of legal basis for AFP conduct resulted in violations of human
rights. For example, the right not to be arbitrarily detained contained in article 9(1)
of the ICCPR requires that arrest and detention must be specifically authorised and
sufficiently circumscribed by law. The committee notes that there is no consideration
in the statement of compatibility as to whether the retrospective validation of ‘things
done’ by the AFP engages and limits the right to an effective remedy.

1.136 The committee therefore seeks the advice of the Minister for Justice as to
whether the retrospective validation of conduct by AFP and special members is
compatible with the right to an effective remedy.

Right to a fair trial and fair hearing rights

1.137 The right to a fair trial and fair hearing is protected by article 14 of the
International Covenant on Civil and Political Rights (ICCPR). The right applies to both
criminal and civil proceedings, to cases before both courts and tribunals. The right is
concerned with procedural fairness, and encompasses notions of equality in
proceedings, the right to a public hearing and the requirement that hearings are
conducted by an independent and impartial body.
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1.138 Specific guarantees of the right to a fair trial in the determination of a
criminal charge guaranteed by article 14(1) are set out in article 14(2) to (7). These
include the presumption of innocence (article 14(2)) and minimum guarantees in
criminal proceedings, such as the right not to incriminate oneself (article 14(3)(g))
and a guarantee against retrospective criminal laws (article 15(1)). Additionally
article 14(5) provides that everyone convicted of a crime has the right to have their
sentence and conviction reviewed by a higher tribunal.

Validation of conduct by the Australian Federal Police (AFP) in airport investigations

1.139 As noted above, Schedule 5 validates things done by a member of the AFP,
and special members, during the course of investigations at designated State airports
from 19 March 2014 to 16 May 2014.

1.140 The committee considers that article 14 may be engaged by the proposed
Schedule 5. This is because Schedule 5, item 2(3) provides that the retrospective
validation does not affect concluded proceedings, but would appear to leave open
the possibility that it might affect the rights of parties to existing proceedings and
also future proceedings. The committee is therefore concerned that the legislation
may affect the rights of these parties to proceedings. The committee notes that
there is no consideration in the statement of compatibility as to whether the
retrospective validation of ‘things done’ by the AFP engages and limits rights under
article 14 of the ICCPR.

1.141 The committee therefore seeks the advice of the Minister for Justice as to
whether the retrospective validation of conduct by AFP and special members is
compatible with article 14 of the ICCPR.
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Customs Amendment Bill 2014

Portfolio: Immigration and Border Protection
Introduced: House of Representatives, 17 July 2014

1.142 The Customs Amendment Bill 2014 (the bill) seeks to amend the Customs Act
1901 (the Act) to:

. allow class-based authorisations to include future offices or positions that
come into existence after the authorisation is given;

. extend customs controls to those places at which ships and aircraft arrive in
Australia in accordance with section 58 of the Act;

. provide greater flexibility in relation to the reporting of the arrival of ships
and aircraft in Australia and reporting of stores and prohibited goods on such
ships and aircraft;

. improve the application processes for several permissions under the Act
(including to support initiatives to enable online applications for these
permissions);

. extend customs powers of examination to the baggage of domestic
passengers on international flights and voyages, and to domestic cargo
carried on an international flight or voyage; and

. enhance the interaction of the infringement notice scheme with the claims
process under the Act in relation to prohibited imports.

1.143 The committee considers that the bill is compatible with human rights and
has concluded its examination of the bill.

1.144 However, the committee notes that the bill would introduce a strict liability
offence, making it an offence to unload, unship or use ship or aircraft stores in
contravention of the terms of an approval issued by an authorised officer
(proposed new section 127(9)). While the statement of compatibility identifies and
provides a justification for the proposed offence, it does not address the question
of the standard of proof that a defendant would have to discharge in order to make
out the available defence of honest and reasonable mistake of fact.

1.145 The imposition of a legal or evidential burden of proof on a defendant to
establish a defence is a limitation of the presumption of innocence (article 14(1) of
the ICCPR) because a defendant’s failure to discharge the burden of proof may
permit their conviction despite reasonable doubt as to their guilt.

1.146 The committee therefore draws to the minister's attention the
requirement, as set out in Practice Note 1, that statements of compatibility include
sufficient detail of provisions which impact on human rights to enable the
committee to assess their compatibility. This includes identifying and providing a
justification for any reverse burden provisions in a bill.
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Defence Legislation Amendment (Parliamentary Approval of
Overseas Service) Bill 2014

Sponsor: Senator Scott Ludlam
Introduced: Senate, 17 July 2014

1.147 The Defence Legislation Amendment (Parliamentary Approval of Overseas
Service) Bill 2014 (the bill) seeks to amend the Defence Act 1903 to ensure that, as
far as is constitutionally and practically possible, Australian Defence Force personnel
are not sent overseas to engage in warlike actions without the approval of both
Houses of the Parliament.

1.148 The committee considered a substantially similar bill in its Ninth Report of
the 44th Parliament.

1.149 The committee considers that the bill is compatible with human rights and
has concluded its examination of the bill.

1 See Parliamentary Joint Committee on Human Rights, Ninth Report of the 44th Parliament
(15 July 2014), p. 20.
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Guardian for Unaccompanied Children Bill 2014

Sponsor: Senator Hanson-Young
Introduced: Senate, 16 July 2014

1.150 The Guardian for Unaccompanied Children Bill 2014 (the bill) would establish
an independent statutory Office of the Guardian for Unaccompanied Non-citizen
Children, and make consequential amendments to the Immigration (Guardianship of
Children) Act 1946 and Migration Act 1958. The role of the office is described as
advocating for the best interests of non-citizen children who arrive in Australia or
Australian external territories to seek humanitarian protection, who are not
accompanied by their parents or another responsible adult.

1.151 The committee considers that the bill promotes the rights of children and is
therefore compatible with human rights. The committee has concluded its
examination of the bill.
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International Tax Agreements Amendment Bill 2014

Portfolio: Treasury
Introduced: House of Representatives, 17 July 2014

1.152 The International Tax Agreements Amendment Bill 2014 (the bill) would
amend the International Tax Agreements Act 1953 to give legislative effect to the
Convention between Australia and the Swiss Confederation for the Avoidance of
Double Taxation with Respect to Taxes on Income and its Protocol, and make
technical amendments.

1.153 The committee considers that the bill is compatible with human rights
concerns and has concluded its examination of the bill.

1.154 The committee notes that the statement of compatibility for the bill
provides an exemplary assessment of the bill's compatibility with the right to
privacy, in accordance with the committee's usual expectation that assessments
are based on a thorough and evidence-based analysis of whether a limitation is
reasonable, necessary and proportionate in pursuit of a legitimate objective.
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Labor 2013-14 Budget Savings (Measures No. 1) Bill 2014

Portfolio: Treasury
Introduced: House of Representatives, 16 July 2014

Purpose

1.155 The Labor 2013-14 Budget Savings (Measures No. 1) Bill 2014 (the bill) seeks
to amend the Clean Energy (Income Tax Rates Amendments) Act 2011 to repeal
personal income tax cuts legislated to commence on 1 July 2015.

1.156 The bill also seeks to amend the Clean Energy (Tax Laws Amendments) Act
2011 to repeal associated amendments to the low-income tax offset, also legislated
to commence on 1 July 2015.

Background

1.157 The bill is a reintroduction of measures previously included in the following
bills:

. the Clean Energy (Income Tax Rates and Other Amendments) Bill 2013,
introduced on 13 November 2013 (the third reading of that bill was
negatived by the Senate on 20 March 2014 and it therefore did not proceed);
and

. the Clean Energy (Income Tax Rates and Other Amendments) Bill 2013
[No. 2], introduced on 23 June 2014 (the second reading of that bill was
negatived by the Senate on 9 July 2014 and it therefore did not proceed).

1.158 The committee's comments on the previous bills are contained in its First
Report of the 44th Parliament,* Eighth Report of the 44th Parliament,? and Ninth
Report of the 44th Parliament.?

Committee view on compatibility
Right to an adequate standard of living

1.159 The right to an adequate standard is guaranteed by article 11(1) of the
ICESCR. It requires that the state take steps to ensure the availability, adequacy and
accessibility of food, clothing, water and housing for all people in Australia.

1.160 Australia has two types of obligations in relation to this right. It has
immediate obligations to satisfy certain minimum aspects of the right; not to

1 Parliamentary Joint Committee on Human Rights, First Report of the 44th Parliament,
10 December 2013, p. 1.

2 See, Parliamentary Joint Committee on Human Rights, Eight Report of the 44th Parliament,
24 June 2014, pp 34-35.

3 Parliamentary Joint Committee on Human Rights, Ninth Report of the 44th Parliament, 15 July
2014, pp 13-14.
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unjustifiably take any backwards steps that might affect living standards; and to
ensure the right is made available in a non-discriminatory way. It also has an
obligation to take reasonable measures within its available resources to progressively
secure broader enjoyment of the right to an adequate standard of living.

Effect of repealing measures

1.161 As noted above, the bill seeks to repeal amendments to section 159N of the
Income Tax Assessment Act 1936 that were to apply from 2015-16. Those
amendments were to decrease the maximum amount of the low-income tax offset
(LITO) to S$300, increase the threshold in subsection 159N(1) to $67 000, and
decrease the withdrawal rate of the LITO in subsection 159N(2) to one per cent. The
amendments proposed by this bill mean that instead of these changes applying from
the 2015-16 income year, the maximum amount of the LITO remains at $445, the
threshold in section 159N(1) remains at $66 667, and the withdrawal rate of the LITO
in subsection 159N(2) remains at 1.5 per cent.

1.162 In line with its previous comments on the measures contained in the bill, the
committee notes that neither the statement of compatibility nor the explanatory
memorandum provides any summary information about or assessment of the impact
of these changes, particularly on persons on lower incomes. Without such
information it is not possible to assess whether the changes are compatible with the
right to an adequate standard of living.

1.163 The committee notes the requirement that, where a right may be limited,
the statement of compatibility provide an assessment of whether the limitation is
reasonable, necessary, and proportionate to achieving a legitimate objective. To
demonstrate that a limitation is permissible, legislation proponents must provide
reasoned and evidence-based explanations of why the measures are necessary in
pursuit of a legitimate objective.

1.164 The committee therefore seeks the advice of the Parliamentary Secretary
to the Treasurer as to whether the bill is compatible with the right to an adequate
standard of living.
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Marine Safety (Domestic Commercial Vessel) National Law
Amendment Bill 2014

Portfolio: Infrastructure and Regional Development
Introduced: House of Representatives, 16 July 2014

1.165 The Marine Safety (Domestic Commercial Vessel) National Law Amendment
Bill 2014 (the bill) seeks to amend the Marine Safety (Domestic Commercial Vessel)
National Law Act 2012 to:

. clarify that the National Maritime Safety Regulator (NMSR) has the function
of surveying vessels and dealing with matters relating to the survey of
vessels by accredited surveyors;

. enable the NMSR to exercise discretion when considering the suspension,
revocation and variation of vessel certificates; and

. amend the review rights of the NMSR and marine safety inspectors.

1.166 The committee considers that the bill is compatible with human rights and
has concluded its examination of the bill.
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Military Rehabilitation and Compensation Amendment Bill
2014

Portfolio: Veterans' Affairs
Introduced: House of representative, 19 July 2014

Purpose

1.167 The Military Rehabilitation and Compensation Amendment Bill 2014 (the bill)
seeks to amend the Military Rehabilitation and Compensation Act 2004 to enable the
Military Rehabilitation and Compensation Commission (the commission) to
retrospectively recalculate the amounts payable for certain claims for transitional
permanent impairment compensation. The bill would enable the commission to
apply a new methodology for calculating compensation, which arose from the review
of Military Compensation Arrangements.

1.168 The committee considers that the bill promotes the right to social security
(noting in particular the provision that no person will be disadvantaged by the
application of the new methodology) and is therefore compatible with human
rights. The committee has concluded its examination of the bill.
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Motor Vehicle Standards (Cheaper Transport) Bill 2014

Sponsor: Senator Milne
Introduced: Senate, 10 July 2014

1.169 The Motor Vehicle Standards (Cheaper Transport) Bill 2014 (the bill) seeks to
set carbon emissions standards for new passenger vehicles and light commercial
vehicles purchased in Australia from 2017.

1.170 The committee considers that the bill is compatible with human rights and
has concluded its examination of the bill.

1.171 However, the committee notes that the bill would introduce a strict liability
offence, relating to the failure to give certain information (proposed new
section 15). The offence will not apply where a person has a 'reasonable excuse' for
any such failure, with the defendant carrying a reverse evidential burden in
relation to establishing whether a reasonable excuse existed.

1.172 The imposition of a legal or evidential burden of proof on a defendant to
establish a defence is a limitation of the presumption of innocence (article 14(1) of
the ICCPR) because a defendant’s failure to discharge the burden of proof may
permit their conviction despite reasonable doubt as to their guilt.

1.173 The committee notes that, while the statement of compatibility justifies
the introduction of the strict liability offence on the basis of the 'difficulty of the
regulator proving intention and the ease of complying with the provision,' the
demonstration of a limitation as permissible generally requires that proponents of
legislation provide reasoned and evidence-based assessment of whether the
measure is reasonable, necessary and proportionate in pursuit of a legitimate
objective. In this case, a fuller analysis of the proposed strict liability offence would
have assisted the committee in its assessment of the bill.

1 Explanatory memorandum (EM), p. 5.
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Social Services and Other Legislation Amendment (Student
Measures) Bill 2014

Portfolio: Social Services
Introduced: House of Representatives, 17 July 2014

1.174 The Social Services and Other Legislation Amendment (Student Measures)
Bill 2014 (the bill) seeks to amend two measures relating to student entitlements
including:

. allowing for an interest charge to be applied from 1 January 2015 to certain
debts incurred by recipients of austudy payment, fares allowance, youth
allowance for full-time students and apprentices, and ABSTUDY Living
Allowance where the debtor does not have or is not honouring an acceptable
repayment arrangement; and

. replacing the current student start-up scholarship with an income-contingent
loan from 1 January 2015.

1.175 The committee notes that the bill re-introduces measures which were
previously included in the Social Services and Other Legislation Amendment Bill
2013, introduced to the Parliament on 20 November 2013.

1.176 The committee's comments on that bill, and the Minister's subsequent
response, were reported in the First Report of the 44th Parliament and Second
Report of the 44th Parliament. Specifically, the committee sought information as to
whether the measure could be regarded as reasonable, necessary and proportionate
in pursuit of a legitimate objective. The Minister for Social Services' response
explained that the shift from Student Start-up Scholarships to Student Start-up Loans
was 'a fiscally responsible alternative to grant payments for increasing participation
in higher education';* and that the shift would enable the government to ensure that
higher education is accessible to all Australians. The minister's response also outlined
how the change could be regarded as reasonable and proportionate to achieving the
stated objective.’

1.177 The committee considers that the bill is compatible with human rights and
has concluded its examination of the bill.

1.178 However, the committee draws to the attention of the Minister its
expectation that, where a measure is re-introduced, additional information

1 Parliamentary Joint Committee on Human Rights, Second Report of the 44th Parliament,
11 February 2014, p. 170.

2 Parliamentary Joint Committee on Human Rights, Second Report of the 44th Parliament,
11 February 2014, p. 170.
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previously provided in response to a request by the committee be included in the
statement of compatibility for the re-introduced measure.
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Tax and Superannuation Laws Amendment (2014 Measures
No. 4) Bill 2014

Portfolio: Treasury
Introduced: House of Representatives, 17 July 2014

1.179 The Tax and Superannuation Laws Amendment (2014 Measures No. 4) Bill
2014 seeks to amend the Income Tax Assessment Act 1997 to:

. amend the statutory debt limits for the thin capitalisation rules;

. increase the de minimis threshold for thin capitalisation limits;

. provide for a new gearing debt test for inbound investors; and

. prevent the double counting of certain non-taxable Australian real property

assets that can distort the application of the Principal Asset Test.
1.180 The bill would also:

. amend the Income Tax Assessment Act 1936 and Income Tax Assessment Act
1997 to make non-portfolio returns on equity to Australian resident
companies exempt of Australian income tax;

. amend the Income Tax Assessment Act 1997 and Taxation Administration Act
1953 to require taxpayers to be issued with an annual tax receipt for the
income tax assessed to them; and

. amend 15 Acts to make style changes, repeal redundant provisions, correct
anomalous outcomes and make technical corrections.

1.181 The committee considers that the bill is compatible with human rights and
has concluded its examination of the bill.



Page 43

Building and Construction Industry (Improving Productivity)
Bill 2013

Portfolio: Employment
Introduced: House of Representatives, 14 November 2013

Purpose

1.182 Introduced with the Building and Construction Industry (Consequential and
Transitional Provisions) Bill 2013, the bill: re-establishes the Australian Building and
Construction Commissioner (ABC Commissioner) and the Australian Building and
Construction Commission; enables the minister to issue a Building Code; provides for
the appointment and functions of the Federal Safety Commissioner; prohibits certain
unlawful industrial action; prohibits coercion, discrimination and unenforceable
agreements; provides the ABC Commissioner with powers to obtain information;
provides for orders for contraventions of civil remedy provisions and other
enforcement powers; and makes miscellaneous amendments in relation to: self-
incrimination; protection of liability against officials; admissible records and
documents, protection and disclosure of information; powers of the Commissioner in
certain proceedings; and jurisdiction of courts.

Background

1.183 The committee reported on the bill in its Second Report of the 44th
Parliament.

Committee view on compatibility
Right to equality and non-discrimination
Distinctiveness and the need for certain specific measures

1.184 The committee sought further information from the Minister for
Employment on the basis on which the Minister had concluded that the problems
identified by the Royal Commission in its report of 2003 persist on a scale that would
justify the adoption of a separate legislative regime for sectors of the building and
construction industry. In particular, given that reforms similar to those proposed
were adopted in 2005 and were in force until 2012, the committee sought details of
any assessment undertaken by government of the impact of those laws and
subsequent laws on the practices which are addressed by the bill, as well as an
analysis of the critiques made of the claims about the beneficial impact or otherwise
of the legislation.

1.185 The committee also sought empirical data comparing the nature and
incidence of unlawful behaviour in other industries.
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Minister's Response

History of lawlessness in the building and construction industry

For many years, the building and construction sector provided the worst
examples of industrial relations lawlessness. Projects were delayed, costs
blew out and investment in our economy and infrastructure was
jeopardised.

In response to ongoing issues raised by the media and within the sector,
the then government established a Royal Commission led by the Hon.
Terence Cole QC. Its terms of reference were to conduct the first national
review of the conduct and practices in the building and construction
industry. The Royal Commission collected evidence and deliberated for 18
months and reported in February 2003.

The Final Report of the Cole Royal Commission found that the industry was
characterised by unlawful conduct and concluded that:

These findings demonstrate an industry which departs from the
standards of commercial and industrial conduct exhibited in the rest
of the Australian economy. They mark the industry as singular.”

The Cole Royal Commission recommended an industry-specific regulator
with the power to compel evidence on the grounds that industry
participants were discouraged from reporting unlawful behaviour due to
threats and intimidation. At the time it was noted that such powers were
by no means unique and were already granted to other Commonwealth
regulators.

The Cole Royal Commission recommended that penalties for breaches of
workplace laws in the building and construction industry be higher than in
other industries, due to the prevalence of such conduct.

Government response

In response to the recommendations of the Cole Royal Commission, the
Howard Government established the Office of the Australian Building and
Construction Commissioner (ABCC) in 2005. As recommended by Justice
Cole, the ABCC's underpinning legislation gave the ABC Commissioner the
powers to compel witnesses to attend an examination or produce
documents where the Commissioner reasonably believed that the person
had information or documents relevant to an investigation into a
suspected contravention of workplace laws. The legislation also enabled
the courts to impose tough penalties that acted as a deterrent to unlawful
behaviour.

1 Royal Commission into the Building and Construction Industry (2003), Volume 1, p. 6.
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Abolition of the ABCC by the Labor Government

In 2012, Labor abolished the ABCC. It was replaced with the Fair Work
Building Industry Inspectorate (or Fair Work Building and Construction),
which exercised significantly weakened powers and its budget was slashed
by one-third. Fines for unlawful industrial action were reduced by two-
thirds and industry specific laws were repealed.

It did this despite the fact that productivity in building and construction
has significantly increased and industrial action had significantly
decreased.

Economic and Industrial Performance of the Industry

When the ABCC existed, the economic and industrial performance of the
building and construction sector significantly improved. During its period
of operation, the ABCC provided economic benefits for consumers, higher
levels of productivity, and significantly less days lost to industrial action.

Productivity

Australian Bureau of Statistics (ABS) 2013 data® show that from 2004-05
(the year before the ABCC started) to 2011-12 (its final year of operation):

the labour productivity index for the construction industry rose from 83 to
100, which represents a 20 per cent increase;

in contrast, the 16 Market Sector industries index rose from 90 to 100, an
increase of 11 per cent.

the multifactor productivity index for the construction industry rose from
89 to 100, which represents a 12 per cent increase;

in contrast, the 16 Market Sector industries index fell from 102 to 100.

The same data show that, following the abolition of the ABCC, both labour
productivity and multifactor productivity in the construction industry were
flat.

2

Australian Bureau of Statistics (2013), Estimates of Industry Multifactor Productivity, Cat No
5260.0.55.002.
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Industrial Disputes

As shown in the ABS 2014 graph below?, during the period when the
Australian Building and Construction Commission was in operation (1
October 2005 to 31 May 2012), the quarterly average industrial dispute
rate in the construction industry was 9.6 working days lost per 1000
employees (WDL/OOOE), and this is around double the dispute rate for all
industries (4.2 WDL/OOOE) over the same period.

However, for the periods before the Australian Building and Construction
Commission commencement and after its abolition, the quarterly average
industrial dispute rate in the construction industry was not only much
higher than the quarterly average in the industry when the regulator was
in operation, it was also much higher than the quarterly average of all
industries for the same period.

For the five years before the Australian Building and Construction
Commission commencement (i.e. December quarter 2000 to September
qguarter 2005), the quarterly average industrial dispute rate in the
construction industry was 56.7 working days lost per | 000 employees. This
was five times the all industries figure of 10.4 working days lost per | 000
employees over the same period.

Since the abolition of the Australian Building and Construction Commission
(1June2012), the quarterly average industrial dispute rate in construction

3

mwvac

Australian Bureau of Statistics (2014), Industrial Disputes, Australia, December quarter 2013,
Cat. No. 6321.0.55.001.
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is 17.2 working days lost per 1000 employees, which is four times the all
industries quarterly average of 4.3 working days lost per 1000 employees
over the same period.

Quarterly industrial disputes

Construction
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In its submission of January 2014 to the Productivity Commission Public
Infrastructure inquiry, the Victorian Government stated that productivity is
negatively impacted by industrial disputes and that unlawful behaviour
continues to beset the construction industry, including illegal picketing,
with the industry regularly losing more working days to industrial disputes
than the average of all other private sector industries.*

It should be noted that the ABS industrial dispute figures do not include
community pickets that can disrupt building and construction projects.

The construction industry continues to be plagued by instances of unlawful
industrial action. More recently, there have been widespread allegations
of corruption and potentially criminal behaviour in the building and
construction industry. The allegations include death threats being made
against a former CFMEU official for raising concerns about his union
colleagues helping a notorious Sydney crime figure win work on
construction sites. Examples of recent unlawful action in the sector that

4 Victorian Government submission (2014) - Productivity Commission Public Infrastructure
Inquiry, p. 48.
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further justify the need for the Australian Building and Construction
Commission, together with recent allegations of corruption, are
summarised at Attachment A.

In its draft report on the Public Infrastructure inquiry, the Productivity
Commission found cases prosecuted by the Australian Building and
Construction Commission and Fair Working Building and Construction
indicate widespread unlawful conduct and adverse industrial relations
cultures in the industry.6

The Productivity Commission also highlighted how the threat of industrial
action, which may not be reflected in the ABS disputes figures, may result
in work practices and other conduct inimical to productivity, costs and
business performance.7

The report also highlighted how the ABS statistics on industrial disputes
exclude many aspects of worksite industrial disputation, such as work-to-
rules, go-slows and overtime bans. Nor does the ABS data measure the
effects of disputes in locations other than where the stoppages occur, such
as stand-downs due to lack of materials, pickets, disruption of transport
services and power cuts, despite these having effects on the utilisation of
labour and capital.

The Productivity Commission concludes in its draft report that, in relation
to this sector, "the available industrial dispute data are likely to
underestimate the prevalence and severity of industrial relations

disharmony".®

The Master Builders Association, in its 2013 supplementary submission to
the Senate Education and Employment Legislation Committee Inquiry on
the Australian Building and Construction Commission Bills, has also
detailed the significant direct and indirect costs of industrial action in the
construction industry, whether protected or unprotected. It stated that
the economic damage of a day lost "is not in the hundreds of dollars but
tens of thousands for the less critical projects, to hundreds of thousands of
dollars for complex or critical phases of construction. These would be the
direct costs...the -other costs that need to be also taken into account are

5 The full text of the attachment can be viewed in Appendix 1, Letter from Senator Eric Abetz,
Minister for Employment, to Senator Dean Smith, dated 02/05/2014, pp 19-26.

6 Productivity Commission (2014), Draft Report: Public Infrastructure, p. 405.
7 Ibid, p. 405.
8 Ibid, p. 442.
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liquidated damages imposed by the client for not completing the project

on time".°

High rates of industrial action, whether protected or unprotected, are
evidence of a lack of cooperation between industry parties. Australia's
building and construction industry workforce was rated as the most
"adversarial" and uncooperative in terms of workplace culture when
compared with other international construction industries by AECOM in
2012.1°

The ongoing lawlessness in the building and construction sector over many
years in Australia provides important context for the measures in the Bill.
An independent regulator with strong and effective powers is essential to
address these issues. To the extent that the Bill engages fundamental
rights and freedoms, those limitations are reasonable, necessary and
proportionate to achieving the legitimate objectives of the Bill.**

Committee response

1.186 The committee thanks the Minister for his response and has concluded its
consideration of the matter.

Right to freedom of association and right to form and join trade unions

1.187 The committee requested a range of information to assist in its consideration
of whether the proposed measures are compatible with the right to freedom of
association. The committee wrote to the Minister for Employment to request that,
where a bill gives rise to issues that have been considered by ILO supervisory bodies
(particularly where those bodies have made adverse comments about human rights
compatibility in relation to current Australian legislation or similar provisions of
previous Australian laws):

the committee’s attention be drawn to those views in the statement of

compatibility; and

the statement of compatibility include the details of the government's
response to those views (where available) as well as the government’s

formal

position on whether it agrees or not with the ILO bodies’ expert assessment.

10
11

Master Builders Association (2013), Supplementary Submission to Senate Education and
Employment Legislation Committee Inquiry on ABCC Bills, pp 5-6.

AECOM (2013), The Blue Book, p. 6.

See Appendix 1, Letter from Senator Eric Abetz, Minister for Employment, to Senator Dean
Smith, dated 02/05/2014, pp 1-6.
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Minister's Response

In 2005, the ILO Committee on Freedom of Association (the ILO
Committee) made a number of observations as part of its consideration of
the Building and Construction Industry Improvement Act 2005.* The
Howard Government provided a comprehensive response to the ILO
Committee's report, and the Coalition Government supports the content
of this response, noting the changes to the workplace relations legislative
framework since then.

First, the ILO Committee requested that the former government take steps
to modify the unlawful industrial action provisions of the Building and
Construction Industry Improvement Act 2005 so as to ensure its
compliance with the principles of freedom of association. In its response,
the former government submitted that the provisions of the Building and
Construction Improvement Act 2005 (sections 36, 37 and 38) reflected
Australia's ILO obligations, including freedom of association principles. The
former government's response noted that these provisions had to be read
in the context of the Workplace Relations Act 1996 and that protected
industrial action taken in accordance with that Act would not be subject to
these sections. The response also noted that the Building and Construction
Industry Improvement Act 2005 supported freedom of association
principles by prohibiting discrimination on the basis that employees were
covered by, or had proposed to be covered by, a particular kind of
industrial instrument.

The ILO Committee also requested that the former government adopt
measures to eliminate any excessive impediments, penalties and sanctions
against industrial action in the building and construction industry. The
former government's response highlighted the Cole Royal Commission's
findings that an entrenched culture of lawlessness existed in the building
and construction industry and that higher penalties were required to
address that culture. The response also noted that the quantum of any
penalty would be determined by the courts and that the level of penalties
to be applied would be made without regard to a person's status as a
union member.

Second, the ILO Committee requested that the former government take
steps with a view to revising section 64 (project agreements not
enforceable) of the Building and Construction Industry Improvement Act
2005 to ensure that the determination of the level of bargaining be left to
the discretion of the parties. The former government submitted that

12  ILO Committee on Freedom of Association, Case No 2326 (Australia), Report in which the
committee requests to be kept informed of developments - Report No 338, November 2005.
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section 64 supported the right of parties to negotiate at an enterprise level
by preventing project agreements that were designed to deny employers
and their employees the right to develop terms and conditions that suited
their circumstances through trying to secure 'pattern’ outcomes.
Furthermore, the former government's response noted that the existing
workplace relations framework provided avenues for multi-business
agreements, such as through the multiple business and greenfields
provisions of the Workplace Relations Act 1996.

Third, the ILO Committee requested that the former government take
steps with a view to promoting collective bargaining as provided in ILO
Convention No 98. In particular, the ILO Committee requested that the
former government 'review ... the provisions of the Building Code and the
Guidelines so as to ensure that they are in conformity with freedom of
association principles'.13 The former government's response noted that a
Building Code had yet to be issued under the Building and Construction
Industry Improvement Act 2005 so it was not able to comment on the
proposed content of such a code, and that the National Code and
Guidelines were consistent with Australia's ILO obligations and freedom of
association principles.

Finally, the ILO Committee requested that the former government
implement safeguards into the Building and Construction Industry
Improvement Act 2005 to ensure that the functioning of the ABC
Commissioner and inspectors did not lead to interference in the internal
affairs of trade unions. The former government's response noted that the
Act established criteria which the ABCC must satisfy before exercising its
power to obtain information and that these provided important
protections and safeguards. Furthermore, the response noted that the Act
placed strong safeguards around what a person may do with protected
information that was obtained during the course of official employment,
including a maximum penalty of 12 months imprisonment for
unauthorised recording or disclosure of such information. Finally, the
former government's response noted that a right of appeal to the Courts
before handing over documents did exist and had been utilised multiple
times. In light of these considerations, the former government considered
that the existing safeguards in the Building and Construction Industry
Improvement Act 2005 were comprehensive and appropriate.14

ILO Committee on Freedom of Association, Case No 2326 (Australia), Report in which the
committee requests to be kept informed of developments - Report No 338, November 2005 at
para 452.

See Appendix 1, Letter from Senator Eric Abetz, Minister for Employment, to Senator Dean
Smith, dated 02/05/2014, pp 6-7.
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Committee response
1.188 The committee thanks the Minister for his response.

1.189 However, the committee is of the view that there remain outstanding issues
with respect to the compatibility of the proposed measures with the right to
freedom of association.

Proposed prohibition on picketing and restrictions on industrial action

1.190 The committee notes that the right to strike including picketing activities are
protected under the right to freedom of association.™ The right to strike, however, is
not absolute and may be limited in certain circumstances. The committee notes that
the precise formulation of when the right may be permissibly limited varies
according to the terms of the provision in the ICCPR (article 22), ICESCR (article 8)
and the ILO conventions.

1.191 The committee notes that ILO standards as a specialised body of law may
inform the guarantees set out in the ICCPR and ICESCR. The ILO supervisory bodies
have indicated that the right to strike may be limited on the basis of acute national
emergencies, the provision of essential services or in the case of violence.™® The ILO
Committee of Experts on the Application of Conventions and Recommendations has

15  See, ILO Committee of Experts on the Application of Conventions and Recommendations
(CEACR), Observation Concerning Freedom of Association and Protection of the Right to
Organise Convention, 1948 (No. 87), Australia, 99" |LC session, 2009
http://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::N0O:13100:P13100 COMMENT ID:23
14863 (accessed 5 August 2014); ILO CEACR, Individual Observation Concerning the Right to
Organise and Collective Bargain Convention, 1949, (No. 98), Australia, 99" session, 2009,
http://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::NO:13100:P13100 COMMENT ID:22
98985 (accessed 5 August 2014); ILO, General Survey on freedom of association and collective
bargaining, 1994 [128].I1LO, Freedom of association committee, report in which the committee
requests to be kept informed of development - Report No 320, Case No 1963 (Australia),
March 2000, [218]; Bernard Gernigon, Alberto Odero and, Horacio Guido, ILO Principles
Concerning the Right to Strike, 1998 http://www.ilo.org/wcmsp5/groups/public/---ed norm/--
-normes/documents/publication/wcms 087987.pdf (accessed 5 August 2014); ILO, Freedom
of association: Digest of decisions and principles of the Freedom of Association Committee of
the Governing Body of the ILO, fifth edition, 2006, [649]. See also, UN Committee on Economic
Social and Cultural Rights, Concluding Observations on Australia, E/C.12/AUS/CO/4, 12 June
2009, p. 5.

16  See, ILO, Freedom of association: Digest of decisions and principles of the Freedom of
Association Committee of the Governing Body of the ILO, fifth edition, 2006, [547]-[563], [570
—594].


http://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::NO:13100:P13100_COMMENT_ID:2314863
http://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::NO:13100:P13100_COMMENT_ID:2314863
http://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::NO:13100:P13100_COMMENT_ID:2298985
http://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::NO:13100:P13100_COMMENT_ID:2298985
http://www.ilo.org/wcmsp5/groups/public/---ed_norm/---normes/documents/publication/wcms_087987.pdf
http://www.ilo.org/wcmsp5/groups/public/---ed_norm/---normes/documents/publication/wcms_087987.pdf
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specifically stated that 'restrictions on strike pickets and workplace occupations
should be limited to cases where the action ceases to be peaceful.'"’

1.192 With respect to picketing, the committee notes that the proposed measures
go substantially beyond this kind of limitation. The committee notes that the
statement of compatibility and the Minister's response argues that the prohibition
on picketing pursues the legitimate objective of 'prohibiting picketing activity that is
designed to cause economic loss to building industry participants for industrial
purposes'.’® The committee notes that pickets by their very nature may be likely to
cause economic losses if used effectively.'® Given the general protections afforded to
picketing activity, it cannot be a legitimate purpose under international human rights
law to prohibit the very kind of conduct that is protected. The committee notes that
much of the analysis in the Minister's response proceeded on the basis that picketing
or industrial action in or of itself was illegitimate under international human rights
law.

1.193 To be capable of justifying a proposed limitation of human rights, a
legitimate objective must address a pressing or substantial concern, and not simply
seek an outcome regarded as desirable or convenient. To demonstrate that a
limitation is permissible, proponents of legislation must provide reasoned and
evidence-based explanations of why the measures are necessary in pursuit of a
legitimate objective.

1.194 The committee further notes that Australia already has in place substantial
regulation of industrial action under the Fair Work Act 2009 and the Competition and
Consumer Act 2010 which goes beyond what UN supervisory bodies have considered

17 ILO, General Survey on freedom of association and collective bargaining, 1994 [174].
18  Explanatory memorandum p.58.

19  See, ILO, General Survey on freedom of association and collective bargaining, 1994 [137],
[592]. See, also, the ILO Freedom of Association Committee comments on the role of the right
to strike: 'The committee has always recognized the right to strike by workers and their
organizations as a legitimate means of defending their economic and social interests'. See,
also, ILO, Freedom of association: Digest of decisions and principles of the Freedom of
Association Committee of the Governing Body of the ILO, fifth edition, 2006, [521], [592].



Page 54

permissible for the purposes of the right to freedom of association.’® As noted in the
Minister's response, picketing activity does not constitute 'protected industrial
action'! under the Fair Work Act. The committee further notes that these activities
are also regulated under civil and criminal laws relating to protest actions.? In this
context and in light of other regulation the committee is concerned that the
proposed measures do not appear to be necessary or proportionate in pursuit of a
legitimate objective.

1.195 In addition to the proposed prohibition on picketing activity, the committee
notes that the bill also seeks to introduce other measures that may be potentially
considered to further limit the right to strike including those measures contained in
proposed sections 8, 48 and 49. The committee is similarly concerned that the
proposed measures do not appear to be necessary or proportionate in pursuit of a
legitimate objective.

1.196 The committee therefore seeks the further advice of the Minister as to
whether the proposed prohibition on picketing and further restrictions on
industrial action are compatible with the right to freedom of association, and
particularly:

20  See, ILO CEACR, Observation Concerning Freedom of Association and Protection of the Right
to Organise Convention, 1948 (No. 87), Australia, 103" ILC session, 2013
http://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::N0O:13100:P13100 COMMENT ID:31
4188 (accessed 5 August 2014); See, ILO CEACR, Observation Concerning Freedom of
Association and Protection of the Right to Organise Convention, 1948 (No. 87), Australia, 101*
ILC session, 2013 (accessed 5 August 2014)
http://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::N0O:13100:P13100 COMMENT ID:26
98628 ILO CEACR, Observation Concerning Freedom of Association and Protection of the Right
to Organise Convention, 1948 (No. 87), Australia, 99" |LC session, 2009
http://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::N0O:13100:P13100 COMMENT ID:23
14863 (accessed 5 August 2014); ILO CEACR, Individual Observation Concerning the Right to
Organise and Collective Bargain Convention, 1949, (No. 98), Australia, 99" session, 2009,
http://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::N0O:13100:P13100 COMMENT |D:22
98985 (accessed 5 August 2014). See also, UN Committee on Economic Social and Cultural
Rights, Concluding Observations on Australia, E/C.12/AUS/CO/4, 12 June 2009, p. 5.

21  The Fair Work Act provides a limited right to strike or to take 'protected industrial action' in
prescribed circumstances. Persons taking 'protected industrial action' are given legislative
protection from proceedings against them for breach of contract or industrial tort in respect
of the protected action.

22 See, for example, Crimes Act 1900 (NSW) s 5445C (which sets out the offence of unlawful
assembly); Summary Offences Act 1988 (NSW) s 6 (which sets out the offence of obstruction
of people or traffic).


http://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::NO:13100:P13100_COMMENT_ID:314188
http://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::NO:13100:P13100_COMMENT_ID:314188
http://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::NO:13100:P13100_COMMENT_ID:2698628
http://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::NO:13100:P13100_COMMENT_ID:2698628
http://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::NO:13100:P13100_COMMENT_ID:2314863
http://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::NO:13100:P13100_COMMENT_ID:2314863
http://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::NO:13100:P13100_COMMENT_ID:2298985
http://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::NO:13100:P13100_COMMENT_ID:2298985
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. whether the proposed changes are aimed at achieving a legitimate
objective;

. whether there is a rational connection between the limitation and that
objective; and

. whether the limitation is a reasonable and proportionate measure for the
achievement of that objective.

Right to organise and bargain collectively
Prohibition on project agreements

1.197 The committee sought an explanation from the Minister for Employment as
to how, in light of the views expressed by the ILO Committee on Freedom of
Association and the ILO Committee on the Application of Conventions and
Recommendations, proposed new section 59 can be viewed as consistent with the
right to freedom of association and to bargain collectively guaranteed by article 8 of
the ICESCR, article 21 of the ICCPR and applicable ILO conventions.

Minister's Response

As noted by the Committee, the ILO Committee requested that the former
government revise section 64 of the Building and Construction Industry
Improvement Act 2005 (replicated in clause 59 in the current Bill) to
ensure that the determination of the bargaining that takes place is left to
the discretion of the parties as is required by Article 4 of ILO Convention
No. 98 - Right to Organise and Collective Bargaining Convention.

It is the Government's view that clause 59 supports the right of parties to
determine that bargaining takes place without undue interference. It is a
unique characteristic of the building and construction industry that a wide
array of employers, employees and contractors will often be operating
together at a single site. Project agreements, which are commonly used on
building sites, can deny employers and their employees the freedom to
negotiate and implement agreements that best suit their own
circumstances by trying to secure site-wide outcomes. This is not
appropriate in light of the wide variety of work that is undertaken at
building sites.

Most importantly, clause 59 will only prohibit project agreements that are
not Commonwealth industrial instruments. This leaves scope for site-wide
agreements that are made under the Fair Work Act 2009 (the Fair Work
Act), such as multi-enterprise agreements and greenfields agreements.
The Government considers that these mechanisms provide sufficient
flexibility to parties in the building and construction industry to implement
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site-wide agreements while reflecting the primacy of enterprise-level
agreement-making in the federal workplace relations system.?’

Committee response
1.198 The committee thanks the Minister for his response.

1.199 However, the Committee notes that the measure nevertheless limits the
right to organise and bargain collectively as understood in international human rights
law. The committee considers that a provision which prohibits a type of agreement,
project agreements, does not support the right to organise and collectively bargain.
Based on the information provided and in light of determinations by UN supervisory
bodies as to the scope of obligations, the committee is unable to determine that the
proposed limitations on this right are reasonable, necessary and proportionate.

1.200 The Committee therefore considers that proposed section 59 is likely to be
incompatible with the right to organise and bargain collectively.

Right to freedom of assembly and freedom of expression

1.201 The committee sought clarification from the Minister for Employment as to
the compatibility of the provisions prohibiting picketing with the right to freedom of
assembly and freedom of expression.

Minister's Response

Clause 47 of the Bill provides that a person must not organise or engage in
an unlawful picket. The term unlawful picket is defined to include action:

(a) that:

(i) has the purpose of preventing or restricting a person from accessing
or leaving a building site or an ancillary site; or

(i) directly prevents or restricts a person accessing or leaving a building
site or an ancillary site; or

(iii) would reasonably be expected to intimidate a person accessing or
leaving a building site or an ancillary site; and

(b) that:

(i) is motivated for the purpose of supporting or advancing
claims against a building industry participant in respect of the
employment of employees or the engagement of contractors by the
building industry participant; or

23 See Appendix 1, Letter from Senator Eric Abetz, Minister for Employment, to Senator Dean
Smith, dated 02/05/2014, p. 7.
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(ii) is motivated for the purpose of advancing industrial
objectives of a building association; or

(iii) is unlawful (apart from this section).

The prohibition on unlawful picketing is not restricted to building industry
participants. Instead, clause 47 prohibits pickets which attempt to prevent
persons entering or leaving a building site or ancillary site where that
action is motivated by an industrial purpose or is otherwise unlawful. In
practice, the people undertaking this action for one of the specified
purposes are most likely to be building industry participants, but the
prohibition is also intended to cover situations where industrially
motivated action is being undertaken under the guise of unrelated
community protests.

The Committee has noted that the building and construction industry is
not the only industry that faces picketing action. It is the Government's
view that the greater prevalence of picketing action in the building and
construction industry combined with the disproportionately significant
impact that picketing of a building site has on workers and their employers
warrants differential treatment.

The legitimate objective of differential treatment through the adoption of
industry specific laws is justified as construction sites are greatly impacted
by picketing action, because even minor delays in the carrying out of
critical tasks (e.g. concrete pouring) can have major effects on the timing
and financial viability of projects. The approach taken in clause 47 of the
Bill is logically connected to that aim as it will ensure that fast and effective
remedies are available to both the regulator and to those in the building
industry affected by unlawful picketing action. Finally, the approach taken
in clause 47 is a proportionate response as it is restricted to actions which
actually prevent access to or egress from a building site by workers and
management, or aim to intimidate a person accessing or leaving a building
site. Furthermore, to the extent that clause 47 covers picketing that is
'‘otherwise unlawful', the prohibition is proportionate as it simply allows
for an easier enforcement of an occupier's rights and the imposition of a
civil penalty in relation to action that may otherwise be tortious in
character.

Fair Work Act

The issue of whether picketing could constitute industrial action (and thus
be 'protected industrial action' for the purposes of the Fair Work Act) is
considered in Breen Creighton and Andrew Stewart's Labour Law: Fifth
Edition, which notes that in Davids Distribution Pty Ltd v NUW ( 1999) FCR
463 the Full Court of the Federal Court held that picketing does not
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constitute industrial action within the meaning of the Act.?* In reaching
this decision, the Full Court of the Federal Court considered that
parliament could not have intended to "authorise interference with the
rights, not only of the employer, but also of other affected persons who,
but for the immunity, would have a right of action at common law".” As
stated by Creighton and Stewart:

What the Full Court appears to have had in mind was that, if such
picketing constituted 'industrial action', it could in turn be regarded
as protected action if the appropriate procedures were followed, at
least in the context of negotiating an agreement under the Act. But
the decision should also mean picketing cannot be made the subject
of a s 418 order; although of course that would not prevent
employers or other parties seeking relief at common law, or under
other provisions...that do not hinge on the presence of 'industrial
action'.

The application of the Fair Work Act to picketing activity in the building
and construction industry is limited by the requirement that 'industrial
action' be undertaken by 'employees'. This limitation provides scope for
members of unions to undertake picketing action with an intention to
disrupt work at a construction site with impunity as long as they are not
employees at the site in question. It is this behaviour in particular that the
Bill is seeking to address.

A recent example of action that falls within this category was the
blockading of the Myer Emporium site in Melbourne in August and
September 2012 by members of the CFMEU. The blockade resulted in
violence in the streets of Melbourne, with militant protestors intimidating
the community and confrontations between picketers and police, including
attacks on police horses. The blockade resulted in serious disruptions to
the community and employees were unable to enter or leave the site
without the presence of a contingent of police. The dispute also disrupted
three other Grocon sites in Melbourne (including the Comprehensive
Cancer Centre project in Parkville). The blockade was not lifted until 7
September 2012. On 24 May 2013, the Supreme Court found the CFMEU
guilty on all five charges of contempt of court orders following proceedings
initiated by Grocon. On 31 March 2014, the CFMEU was penalised $1.2
million for its contempts and was ordered to pay costs. The blockade did
not involve the actual employees who were engaged to work on the site,

24 Creighton, W. B., & Stewart, A. (20 1 0). Labour law: Fifth Edition. Annandale, NSW: Federation
Press at [22.30].

25  Davids Distribution Pty Ltd v NUW ( 1999) FCR 463 at 491.
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which meant that while the action breached a range of laws, it did not
constitute ' industrial action' for the purposes of the Fair Work Act.”®

Committee response
1.202 The committee thanks the Minister for his response.

1.203 The Minister's response in relation to the right to freedom of assembly and
freedom of expression clarifies that the prohibition on pickets is not limited to
'‘building industry participants' but is aimed at preventing pickets which attempt to
prevent persons entering or leaving a building site. The committee notes in this
context that there are potentially a range of protest activities that may be covered by
these provisions.

1.204 As stated in the Minister's response, picketing activity does not constitute
'‘protected industrial action'?” under the Fair Work Act. The committee further notes,
however, that these activities are already regulated under civil and criminal laws
relating to protest actions.”® The committee notes in respect to the example
provided in of the CFMEU Grocon picket, much of this alleged conduct including any
violence is regulated under existing criminal laws.?® In this context and in light of
other regulation of protests and public order in Australia the committee is concerned
that the proposed measures do not appear to be necessary or proportionate in
pursuit of a legitimate objective.

1.205 The committee therefore seeks the further advice of the Minister as to
whether the proposed prohibition on picketing is compatible with the right to
freedom of assembly and freedom of expression, and particularly:

. whether the proposed changes are aimed at achieving a legitimate
objective;

26  See Appendix 1, Letter from Senator Eric Abetz, Minister for Employment, to Senator Dean
Smith, dated 02/05/2014, pp 7-9.

27  The Fair Work Act provides a limited right to strike or to take 'protected industrial action' in
prescribed circumstances. Persons taking 'protected industrial action' are given legislative
protection from proceedings against them for breach of contract or industrial torts in respect
of the protected action.

28  See, for example, Crimes Act 1900 (NSW) s 5445C (which sets out the offence of unlawful
assembly); Summary Offences Act 1988 (NSW) s 6 (which sets out the offence of obstruction
of people or traffic). See, also, Competition and Consumer Act 2010, s45D, Maritime Union of
Australia and oths v Patrick Stedores Operations Pty Ltd and Anor [1998] VICSC.

29  See, for example, Summary Offences Act 1966 (Vic) s 4(e), 52(1); Public Order (Protection of
Persons and Property) Act (Cth).
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. whether there is a rational connection between the limitation and that
objective; and

. whether the limitation is a reasonable and proportionate measure for the
achievement of that objective.

Right to privacy
Coercive information-gathering powers

1.206 The committee wrote to the Minister to seek clarification as to whether the
coercive information-gathering powers were compatible with the right to privacy.

1.207 The committee further requested that, if the coercive investigative power is
to be retained, Part 2 of Chapter 7 of the bill be amended so that the power to issue
an examination notice does not lie within the sole discretion of the ABC
Commissioner, but should be subject to independent review including the type of
safeguards which were recommend by the Wilcox review and included in the FWBI
Act.

Minister's Response
The role of examination notice powers in enforcement activities

The ability of the ABC Commissioner to exercise coercive examination
powers was a central recommendation arising from the 2003 Cole Royal
Commission. As noted by the Committee, this recommendation was made
on the basis that it is necessary to ' penetrate the veil of silence behind
which many decisions to take unlawful industrial action are hidden."*® This
power has been used effectively by the ABCC and, to a lesser extent, the
Fair Work Building Industry Inspectorate with a total of 210 examinations
having been conducted as at 27 February 2014. Of these:

e 102 examinations relate to 43 matters in which penalty
proceedings have been instituted in a court;

e 5 examinations relate to a section 67 (ABC Commissioner to publish
non-compliance) report published by the ABCC;

e 101 examinations relate to other closed matters (no court
proceedings or section 67 report); and

e 2 examinations relate to one ongoing investigation.

The information obtained through examination notices allows the
regulator to determine whether breaches of the law have occurred and to
make an informed judgement about whether to commence proceedings or

30 Royal Commission into the Building and Construction Industry (2003), Volume 11, p. 38.
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take other steps to ensure compliance with the law. The Fair Work
Building Industry Inspectorate has advised that information obtained
through the examination notice process has been important in around a
quarter of its decisions to initiate proceedings. In other cases, the
information obtained through the notice has led to a decision not to
proceed with court action, thereby sparing the proposed respondent from
the burden of court proceedings and avoiding unnecessary use of the
regulator's and the court's resources.

The Committee has also questioned whether the coercive examination
powers contained in the Bill are reasonable and proportionate measures.

As has been noted, the Cole Royal Commission initially recommended
these powers following an extensive investigation of both the lawlessness
facing the industry and the challenges that would face the ABCC upon its
establishment. A practical example of this was provided in a case study in
the former Building Industry Taskforce's report entitled 'Upholding the
Law - Findings of the Building Industry Taskforce'. In October 2002, a
picket was formed at the Patricia Baleen Gas Plan in Morwell as a result of
'frustrated negotiations' between a head contractor and a number of
employee organisations. Despite return-to-work orders from the
Australian Industrial Relations Commission and the Federal Court, some
employees chose to continue the strike. The Taskforce found that:

"...key parties and witnesses in this dispute would not provide any
information. In the absence of powers to compel people to provide
information, the Taskforce had to refer the matter to the Australian
Competition and Consumer Commission...by using the coercive
powers under section 155 of the [Trade Practices Act 1974], the ACCC
was able to...develop a Brief of Evidence for action before the

Federal Court",*!

The ongoing necessity of the power to issue examination notices was
recognised by Justice Murray Wilcox in his 2009 report entitled Transition
to Fair Work Australia for the Building and Construction Industry, where he
stated that:

"It is understandable that workers in the building industry resent
being subjected to an interrogation process, that does not apply to
other workers, designed to extract from them information for use in
penalty proceedings against their workmates and/or union. |
sympathise with that feeling and would gladly recommend against
grant of the power. However, that would not be a responsible course.

31

Building Industry Taskforce, Upholding the Law - Findings of the Building Industry Taskforce
2005, p. 5.
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I am satisfied there is still such a level of industrial unlawfulness in
the building and construction industry, especially in Victoria and
Western Australia, that it would be inadvisable not to empower the
[FWBC] to undertake compulsory interrogation. The reality is that,
without such a power, some types of contravention would be almost
impossible to prove. "

While recognising the necessity of the coercive examination powers,
Justice Wilcox recommended that a range of safeguards be adopted. In
making this recommendation, Justice Wilcox noted that none of his
proposed safeguards "need delay an investigation" and that their adoption
would ensure that the power is not used unnecessarily and that the
interrogated person is treated fairly and courteously.33 The Bill has
adopted a number of safeguards around the examination notice process,
with the exception of Justice Wilcox's recommendation that the
examination notices be issued by an independent person, namely an
Administrative Appeals Tribunal Presidential Member.

This is because the requirement for the Director of the Fair Work Building
Industry Inspectorate to apply to an Administrative Appeals Tribunal
Presidential Member has substantially reduced the use and effectiveness
of the examination notice process. In light of this practical experience, it is
the Government's view that Justice Wilcox's goal of ensuring the power is
not used unnecessarily and that the interrogated person is treated fairly
and courteously can be met through the safeguards in the Bill.

A range of oversight measures ensure that persons on whom an
examination notice is served are treated fairly and courteously and that
there is strong and effective oversight of the process. This includes the
use/limited use immunity that applies in respect of the information, record
or document produced or answer given under an examination notice by
the person the subject of the notice. Note also the proposed protection
from liability arising from compliance with an examination notice in the
Bill.

Further, the Commonwealth Ombudsman will have a continuing oversight
of the examination process. Transparency will be assured by the legislative
requirement that the Commonwealth Ombudsman be given a report, a
video recording and a transcript of all examinations. The Commissioner's
power to give a written notice to a person can only be delegated to a
Deputy Commissioner (or to a Senior Executive Service employee if no

32 Justice Murray Wilcox (2009), Transition to Fair Work Australia for the Building and
Construction Industry Report, p. 3.

33 Ibid.
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Deputy Commissioners are appointed), ensuring that the application of
this power is only undertaken by the people most accountable for its use.

Importantly, the issuing of examination notices by the Australian Building
and Construction Commission will continue to be subject to external
judicial oversight.

Any person questioned by the Australian Building and Construction
Commission using the powers:

e will have the right to have a lawyer present;
o will have at least 14 days notice that they will need to appear; and

e will have reasonable travel expenses paid to appear at
examinations.

It is therefore the Government's view that the approach adopted by the
Bill is both reasonable and proportionate in light of its legitimate
objectives and that effective and appropriate safeguards are included.

Differential treatment for the building and construction industry

Commonwealth legislation that relates to workplaces (such as the Fair
Work Act and the Work Health and Safety Act 2011) is designed to have
general application to all workplaces within Australia.

Within this legislative framework, however, it is important to recognise
that particular sectors have unique characteristics that are not fully
catered for in legislation that is of general application. In these
circumstances it is appropriate to apply differential treatment to these
particular groups. The Fair Work Act contains provisions that relate
specifically to workers in the textile, clothing and footwear industry in
order to enhance existing protections for vulnerable workers in this sector.

The Work Health and Safety Act 2011 provides similar examples of
differential industry approaches. While that Act contains a general duty of
care that all persons conducting a business or undertaking are required to
comply with, it is recognised that particular activities and particular
industries are faced with unique risks that require differential treatment.
This has resulted in a range of more stringent requirements around the
licensing of major hazard facilities, for example, in recognition of the risks
posed by these facilities and the potential harm that they could cause to
workers and the community at large. Such differential treatment is
reasonable and necessary to support the over-arching policy objectives of
the workplace relations and work health and safety regimes.

The objective of the Bill is to restore the application of the rule of law in
the building and construction industry in the form of a more stringent
enforcement regime. As has already been noted, the Bill is based on the
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former Building and Construction Industry Improvement Act 2005 which
gave effect to the recommendations of the Cole Royal Commission.

As outlined in more detail above, the Cole Royal Commission established
that building sites and construction projects were marked by intimidation,
lawlessness, thuggery and violence. The Cole Royal Commission
recommended differential treatment for the industry on the grounds that
"widespread disregard for the laws of the Commonwealth Parliament
should not be tolerated. The solution is to provide an incentive for
participants in the industry to comply with the law, and penalties that
deter those who would be disposed to contravene it."3* The necessity of
differential enforcement for the building and construction industry is
evidenced by the improved performance of the sector. ABS data show that
the Building and Construction Industry Improvement Act 2005 improved
industry productivity and there was a significant reduction in days lost
through industrial action.

The need for differential treatment of parties in relation to penalty levels is
an established aspect of Commonwealth legislation, with the 2011 Guide
to Frame Commonwealth Offences stating that "each offence should have
its own single maximum penalty that is adequate to deter and punish a
worst case offence, including repeat offences".* In its discussion on this

point, the Guide states that:

"A maximum penalty should aim to provide an effective deterrent to
the commission of the offence ... [a) higher maximum penalty will be
justified where there are strong incentives to commit the offence..."®

In light of this evidence, and the unique characteristics of the building
industry that are outlined in the introduction to this response, it is the
Government's view that the more stringent enforcement regime that is
being implemented in the proposed Bill is appropriate, reasonable and
proportionate in the circumstances.

Committee response

1.208 The committee thanks the Minister for his response.

34  Royal Commission into the Building and Construction Industry (2003), Volume 9, Page 237.

35  Guide to Framing Commonwealth Offences, Infringement Notices and Enforcement Powers,
September 2011 Edition, Attorney-General's Department, Commonwealth Government, Page
37.

36 Ibid, Page 38.
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1.209 However, committee does not consider that the information provided
demonstrates that the measures are reasonable, necessary and proportionate in
pursuit of a legitimate objective.

1.210 The committee notes that the proposed powers under section 61 are
extremely extensive and may require a person to provide information, documents or
attend before the ABC Commission under an examination notice. It would be an
offence which is punishable by two years’ imprisonment for failure to comply with an
examination notice. The committee notes the ILO Committee on Freedom of
Association has criticised similar measures under the former ABCC regime:

As for the penalty of six months’ imprisonment for failure to comply with a
notice by the ABCC to produce documents or give information, the
Committee recalls that penalties should be proportional to the gravity of
the offence and requests the Government to consider amending this
provision.37

1.211 The Minister’s response provides that the coercive powers are warranted
due to levels of 'secrecy' and the Cole Royal Commissions findings of 'lawlessness,
thuggery and violence' in the construction industry.

1.212 The committee notes, however, that the proposed coercive powers largely
operate with respect to alleged breaches of industrial law for which civil penalties
may be imposed. The proposed coercive investigation powers are not targeted at
violence or property damage which is regulated under existing criminal laws. The
committee notes that similarly extensive coercive powers are generally not available
to the police in the context of criminal investigations. It remains unclear to the
committee why such extremely extensive coercive powers which go beyond those
that are usually available in a criminal investigatory context would be proportionate
to the investigation of industrial matters. The committee considers that coercive
powers granted to an investigatory body need to be appropriate and necessary for
the contraventions it is required to investigate. Indeed the committee notes that
these proposed coercive investigative powers may arise in the context of alleged

37 ILO Committee on Freedom of Association, Case No 2326 (Australia), June 2006,
http://www.ilo.org/dyn/normlex/en/f?p=1000:50002:0::NO:50002:P50002 COMPLAINT TEX
T 1D:2908526 (last accessed 7 August 2014).



http://www.ilo.org/dyn/normlex/en/f?p=1000:50002:0::NO:50002:P50002_COMPLAINT_TEXT_ID:2908526
http://www.ilo.org/dyn/normlex/en/f?p=1000:50002:0::NO:50002:P50002_COMPLAINT_TEXT_ID:2908526

Page 66

conduct by persons which may be a permissible and legitimate exercise of the right
to strike as protected under international human rights law.*®

1.213 While the Minister's response addresses some safeguards that may be
available in relation to the exercise of the measure, the absence of external review of
an examination notice at the time it is made may substantially reduce the adequacy
of these safeguards. The committee notes the Minister's response provides that the
requirement to apply for an examination notice from the Administrative Appeals
Tribunal Presidential Member under current laws has substantially reduced the use
and effectiveness of the process. The committee notes that no information was
provided as to how the current regime was unworkable or ineffective. The
committee considers that the extremely broad scope of the coercive powers create
significant limitations on the right to privacy with minimal safeguards with respect to
their operation.

1.214 The committee therefore cannot conclude, in the absence of additional
safeguards, the measure is compatible with the right to privacy.

Disclosure of information

1.215 The committee considered that the limitations on the right to privacy by
proposed section 61(7) and by section 105 have not been demonstrated to be a
proportionate measure.

Minister's Response

Clause 61 (7) provides that the ABC Commissioner's ability to give
examination notices that may require the disclosure of information or
documents is not limited by any provision of any other law that prohibits
the disclosure of information, except to the extent that the provision
expressly excludes the operation of clause 61 (7).

38 See, for example, UN Committee on Economic Social and Cultural Rights, Concluding
Observations on Australia, E/C.12/AUS/CO/4, 12 June 2009, p. 5: 'The Committee is also
concerned that before workers can lawfully take industrial action at least 50 per cent of
employees must vote in a secret ballot and a majority must vote in favour of taking the
industrial action which unduly restricts the right to strike, as laid down in article 8 of the
Covenant and ILO Convention No. 87 (1948 ) concerning Freedom of Association and
Protection of the Right to Organise.(art. 8). The Committee recommends that the State party
continue its efforts to improve the realization of workers rights under the Covenant. It should
remove, in law and in practice, obstacles and restrictions to the right to strike, which are
inconsistent with the provisions of article 8 of the Covenant and ILO Convention No. 87 . In
particular, the Committee recommends that the State party abrogate the provisions of the
Building and Construction Industry Improvement Act 2005 that imposes penalties, including
six months of incarceration, for industrial action and consider amending the Fair Work Act.
2009.
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The Government's view is that the proportionality of this measure must be
considered in light of the unique challenges posed by the building and
construction industry. As has been demonstrated above, the ability of the
ABC Commissioner to exercise compulsory information gathering powers
was a central recommendation arising from the 2003 Cole Royal
Commission. In particular, the Cole Royal Commission found that the
building and construction industry presents a particular regulatory
challenge due to the persistence of intimidation and violence within the
industry and a culture of secrecy that made it extremely difficult for
regulators to enforce the rule of law. The ability of the regulator to obtain
all information or documents relevant to an investigation, including those
the disclosure of which may otherwise be limited by other laws, is critical
to bringing respect for the rule of law to the building and construction
industry.

In recognition of the broad scope of this power, clause 106 of the Bill sets
out what a person may do with information that has been obtained
through the use of the examination notice power in clause 61. In
particular, clause 106 provides that it is a criminal penalty for a person to
make a record of information obtained as a result of an examination notice
or disclosure such information except in a narrow range of circumstances.
This is an important safeguard that supports the proportionality of the
examination notice process generally and the operation of clause 61(7)
specifically.

Finally, information obtained under an examination notice is subject to use
and derivative use immunity in relation to both criminal and civil
proceedings (discussed in more detail below). As such, it is the
Government's view that the limitation on the right to privacy proposed by
clause 61(7) is proportionate due to the unique challenges posed by the
building and construction industry and the strong safeguards that have
been adopted around the use of this information.

The ABC Commissioner and the Federal Safety Commissioner will be
responsible for deciding whether the disclosure is appropriate, providing a
significant safeguard around the potential disclosure of information
obtained by a person prescribed by clause 105. Information may be
disclosed to the Minister or the Department in a limited range of
circumstances, or to another person if the ABC Commissioner or the
Federal Safety Commissioner reasonably believes that it is necessary and
appropriate to do so for the purposes of the performance of their
functions or the exercise of their powers, or where the disclosure is likely
to assist in the administration or enforcement of a law of the
Commonwealth, a State or Territory.
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As discussed above, it is important that the ABC Commissioner and the
Federal Safety Commissioner are able to disclose information to a wide
range of law enforcement officials. In practice, information is likely to be
disclosed to:

¢ the Australian Securities and Investments Commission;

e the Australian Competition and Consumer Commission;

e the Australian Crime Commission;

e Comcare, and state and territory work health and safety regulators;
e the Fair Work Ombudsman;

e the Federal Police; and

e State and Territory police.

It is not appropriate to provide a list of particular laws because of the
complexity of the building industry and the wide range of laws that are
relevant to its operation. The disclosure provisions are reasonable and
proportionate measures in pursuit of the Bill's objective to increase
respect for the rule of law in the building and construction industry and to
facilitate Law enforcement activities of other relevant agencies..39

Committee response
1.216 The committee thanks the Minister for his response.

1.217 However, the committee does not consider that the information provided
demonstrates that the measures are reasonable, necessary and proportionate in
pursuit of a legitimate objective.

1.218 With respect to proposed section 61(7), the Minister's response does not
demonstrate that the coercive information gathering powers need to override any
other law that prohibits the disclosure of information. The committee notes that the
override provision measure in proposed section 61(7) may go beyond addressing any
asserted issues of overcoming 'secrecy'. The committee notes that the specifics of
the measure have not been addressed in either the statement of compatibility or the
response provided by the Minister.

1.219 It is the committee's usual expectation that where a limitation on a right is
proposed there should be an assessment of whether the limitation is reasonable,
necessary, and proportionate to achieving a legitimate objective. The committee
notes that to demonstrate that a limitation is permissible, legislation proponents

39 See Appendix 1, Letter from Senator Eric Abetz, Minister for Employment, to Senator Dean
Smith, dated 02/05/2014, pp 9-15.
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must provide reasoned and evidence-based explanations of why the measures are
necessary in pursuit of a legitimate objective.

1.220 With respect to proposed section 105, which allows disclosure of information
to third parties, the committee continues to have concerns as to the human rights
compatibility of this measure. The committee notes that the Minster's response has
not comprehensively assessed why the measure is required beyond the assertions
that disclosure is 'important'.

1.221 The committee further notes that the information provided does not
demonstrate that there would be sufficient safeguards in place in relation to the
measure. The committee notes that giving the responsibility to the ABC
Commissioner and the Federal Safety Commissioner in relation to third party
disclosure cannot be considered a sufficient safeguard in or of itself especially given
the broad scope of the powers and lack of specified limitations in relation to
particular laws.

1.222 The committee therefore seeks the further advice of the Minister as to
whether the proposed override provisions in proposed sections 61(7) and 105 are
compatible with the right to privacy, and particularly:

. whether there is a rational connection between the limitation and a
legitimate objective; and

. whether the limitation is a reasonable and proportionate measure for the
achievement of that objective.

Powers of entry into premises

1.223 The committee considered that the powers of entry and related powers
raised issues of compatibility with the right to privacy guaranteed by article 17 of the
ICCPR. The committee sought further information from the Minister about the lack of
requirements of consent or warrant and why procedural safeguards for the exercise
of such powers have not been included.

Minister's Response

The powers of inspectors to enter premises in the Bill are primarily based
on the provisions of the Fair Work Act, with some minor amendments to
reflect the approach taken in the Building and Construction Industly
Improvement Act 2005. The approach in the Bill is therefore consistent
with a long history of inspector powers in workplace relations legislation,
going as far back as the Conciliation and Arbitration Act 1904.%° Similar

40  Conciliation and Arbitration Act 1904, section 41.
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powers are also found in other industrial legislation such as the Work
Health and Safety Act 2011.

It is the Government's view that entry of premises only by consent or
warrant is inappropriate in an industrial relations context where inspectors
will primarily use their entry powers to follow up on confidential unofficial
complaints or formal claims, to make inquiries, to provide information and
deal with claims and complaints, generally through voluntary compliance.
If a warrant requirement were to be introduced, it would significantly
impair the ability of inspectors to efficiently and effectively investigate and
resolve claims. Furthermore, limited resources would have to be diverted
from investigation and compliance work to the task of obtaining warrants.

The Committee has noted that the Senate Scrutiny of Bills Committee
sought advice on whether senior executive authorisation for the exercise
of the powers had been considered. While this would provide an
additional safeguard for the use of these powers by inspectors such a
requirement would also significantly impair the ability of inspectors to
efficiently and effectively utilise their powers to investigate claims. In
particular, the unpredictable nature of industrial action in the building and
construction industry means that inspectors may be called upon to utilise
their powers and exercise functions at very short notice and any
administrative constraints upon their ability to do this would severely
hamper their effectiveness.

The Senate Scrutiny of Bills Committee also sought views on whether
consideration had been given to developing guidelines for the
implementation of inspector powers, especially given the persons who
exercise these powers need not be trained law enforcement officers. The
transitional arrangements contained in the Building and Construction
Industry (Consequential and Transitional Provisions) Bill 2013 provide for
the continuity of appointment of Fair Work Building Industry Inspectors
and Federal Safety Officers. As such, ABC Inspectors and Federal Safety
Officers will continue to be well trained, highly professional individuals
who undergo extensive professional development to ensure they exercise
their powers and perform their functions in an appropriate manner. The
level of responsibility and the powers they can exercise, however, are not
comparable to those of law enforcement officers. It is therefore not
considered necessary to adopt such formal guidelines.

Where the ABC Commissioner or the Federal Safety Commissioner is of the
view that parameters need to be placed around the use of these powers or
exercise of these functions the Bill provides that he or she will be able to
give directions of both general application or in relation to particular cases.
The Commissioners will also be able to adopt administrative guidelines to
inform inspectors on the use of their powers and exercise of their
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functions. Any such document would be designed to provide practical, up-
to-date advice to inspectors which would only be possible if the document
is able to be updated easily to best reflect the issues facing the
inspectorate. This would not be possible if the document was a legislative
instrument.

On the basis of the above careful analysis and consideration, the
Government is satisfied that the inclusion of entry powers for inspectors
without warrant or consent serve the legitimate objective of ensuring that
participants in the building and construction industry observe the
workplace relations laws that apply to that industry. These entry powers
will contribute to the achievement of that objective by ensuring that
inspectors are able to respond to issues as they arise in a timely and
effective manner without undue obstruction or burden. This is a
reasonable and proportionate measure as it represents a continuation of
long-standing inspector powers in industrial legislation, such powers can
be subject to directions from the Commissioners and the use of these
powers will be subject to oversight by the courts.*!

Committee response

1.224 The committee thanks the Minister for his response and had concluded its
examination of the matter.

Right to a fair hearing

Imposition of a burden of proof on the defendant

1.225 The committee has sought further information from the Minister for
Employment about the practical operation of existing provisions in the Fair Work Act
2009 that are similar to the proposed new section 57 (in particular sections 361 and
783) and in particular whether any difficulties have arisen for defendants on whom a
legal burden has been placed that have affected their right to a fair hearing under
article 14(1) of the ICCPR.

Minister's Response

A recent example of the operation of section 361 of the Fair Work Act is
provided by the case of State of Victoria v Construction, Forestry, Mining
and Energy Union [2013] FCAFC 160. One of the primary considerations
facing the Federal Court when hearing this appeal was whether the state
of Victoria had attempted to coerce a building industry contractor in
contravention of section 343 of the Fair Work Act.

41

See Appendix 1, Letter from Senator Eric Abetz, Minister for Employment, to Senator Dean
Smith, dated 02/05/2014, pp 14-15.
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In relation to a breach of section 343 of the Fair Work Act, section 361 of
the Fair Work Act provides that:

(1) If

(a) in an application in relation to a contravention of this
Part, it is alleged that a person took, or is taking, action for a
particular reason or with a particular intent; and

(b) taking that action for that reason or with that intent
would constitute a contravention of this Part;

it is presumed, in proceedings arising from the application,
that the action was, or is being, taken for that reason or with that
intent, unless the person proves otherwise.

In this case, the defendant (the State of Victoria) sought to rebut the
presumption in section 361 of the Fair Work Act through the testimony of
Ms Catherine Cato as to her actual intentions as the person responsible for
liaising with Eco Recyclers (the party it was alleged that Victoria was
attempting to coerce). The State of Victoria was able to collect and present
this evidence before the Court and, in considering the presumption in
section 361 of the Fair Work Act in light of the evidence led by the
defendant, Justices Buchanan and Griffiths found that:

"When the evidence is considered as a whole, it seems clear that
there was no evidence of any direct statement by M~ Cato to the
effect that she wished Eco to vary the Eco Agreement, much less that

she set out to achieve that result by prevailing over Eco to achieve it.
142

Furthermore, the Full Bench's decision in this matter clarified the
operation of the reverse onus by stating that Victoria was required to
prove, on the balance of probabilities, the non-proscribed reason that it
alleged was the operative reason for its actions rather than disprove the
various alternative reasons that may be alleged. In particular, Justices
Buchanan and Griffiths stated that:

"The primary judge also reasoned (at {243}-[246}) that Ms Cato must
be taken to have intended Eco would take steps to vary the Eco
Agreement because she should be taken to have intended the likely
consequences of her actions. In our respectful view, this approach to
the ascertainment of Ms Cato's motivation, and the attribution to
her of an intent thereby to coerce Eco and its employees, was also
erroneous. The search was/or Ms Cato's real or actual intent or

42  State of Victoria v Construction, Forestry, Mining and Energy Union [2013) FCAFC 160 at para
84.
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intents...[t]he State bore the onus of displacing the presumption put
in place by s 361 of the FW Act, but it was not required to displace an
attributed intent derived from presumptions of a different kind. "

This example has been provided to assist the Committee in its
consideration of clause 57 because it can be expected that courts will take
a similar approach in relation to clause 57. This will ensure that the clause
will not operate unfairly or present practical difficulties for defendants.*

Committee response

1.226 The committee thanks the Minister for his response and has concluded its
consideration of this matter.

Right against self-incrimination

Coercive evidence-gathering powers

1.227 The committee sought further information from the Minister for
Employment about the use that has been made of the compulsory evidence
gathering powers under the 2005 Act and the Fair Work Act 2009, as well as further
explanation of how, in light of that experience and the passage of over a decade

since the Royal Commission report, the abrogation of the privilege against self-
incrimination is justifiable.

Minister's Response

In relation to examination notices issued under the Building and
Construction Industry Improvement Act 2005 and subsequently under the
Fair Work (Building Industry) Act 2012, a total of 210 examinations have
been conducted as at 27 February 2014. Of these:

e 102 examinations relate to 43 matters in which penalty
proceedings have been instituted in a court;

e 5 examinations relate to a section 67 (ABC Commissioner to publish
non-compliance) report published by the ABCC;

e 101 examinations relate to other closed matters (no court
proceedings or section 67 report); and

e 2 examinations relate to one ongoing investigation.

The number of examinations per financial year are as follows:

43  See Appendix 1, Letter from Senator Eric Abetz, Minister for Employment, to Senator Dean
Smith, dated 02/05/2014, pp 15-16.



Page 74

) No. of
Year
examinations

20052006 | 27

2006-2007 | 21

2007-2008 | 54

- 2008-2009 | 59

2000-2010 | 37

20102011 | 6

2011-2012 | 4

2012-2013 | 0
2013-2014 | 2
Total 210

Aside from the examination notice power, clause 77 provides that both
Federal Safety Officers and ABC inspectors are able to require a person, by
notice, to produce a record or document as part of their day-to-day
investigative and compliance functions. This is consistent with the power
of inspectors to require persons to produce records or documents
contained in section 712 of the Fair Work Act. The use of evidence
gathering powers by inspectors under both the Building and Construction
Industry 2005 and the Fair Work Act are not reported as they are used as
part of the day-to-day operations of the inspectorate.

As highlighted by the Committee, the Cole Royal Commission considered
that the abrogation of the privilege against self-incrimination was
necessary on the grounds that the regulator would otherwise not be able
to adequately perform its functions due to the closed culture of the
industry. Although more than a decade has passed since the final report of
the Cole Royal Commission was tabled in Parliament in March 2003, the
findings of the Cole Royal Commission are as relevant today as they were
at the time of their initial publication. Industrial action still remains
significantly higher than in other sectors of the Australia economy with the
current rate of construction disputes at four times the all industries
average as outlined in detail at pp3-4 of this submission.

The privilege against self-incrimination is clearly capable of limiting the
information that may be available to inspectors or the regulator,
compromising their ability to monitor and enforce compliance with the
law. The gathering of information will be a key method of allowing
inspectors to effectively investigate whether the Bill or a designated
building law is being complied with and to collect evidence to bring
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enforcement proceedings. It means that all relevant information is
available to them. If the ABCC is constrained in its ability to collect
evidence, the entire regulatory scheme for the industry may be
undermined. Finally, the approach adopted in the Bill is also consistent
with the approach in section 713 of the Fair Work Act, as well as the Work
Health and Safety Act 2011 and the Competition and Consumer Act 2010.**

Committee response
1.228 The committee thanks the Minister for his response.

1.229 However, the committee remains concerned based on the information
provided as to whether the proposed measure is compatible with the right against
self-incrimination. The Minister's response asserts, citing rates of industrial disputes,
that the findings of the Cole Royal Commission with respect to the removal of the
privilege against self-incrimination remain as relevant today. The committee notes,
however, that the existence or non-existence of industrial dispute does not in and of
itself provide a justification for the removal of the right against self-incrimination.
Similarly, the committee further notes that the statistics provided in relation to the
number of examinations alone do not support a finding that the limitation on the
right against self-incrimination is or remains justified.

1.230 Notwithstanding such issues, the committee acknowledges that the
availability of the right against self-incrimination would make it more difficult for the
ABCC to monitor and enforce compliance with the domestic regime. The committee
notes that there are limits to the right against self-incrimination in section 713 of the
Fair Work Act, as well as the Work Health and Safety Act 2011 and the Competition
and Consumer Act 2010. However, the committee is nevertheless concerned that
given broad scope of the coercion powers that the serious limitation on the right
against self-incrimination may be disproportionate.

1.231 The committee considers, in the absence of further information, that the
proposed measures are likely to be incompatible with the right against self-
incrimination.

Civil penalty provisions

1.232 The committee considers that the pecuniary penalty for Grade A civil penalty
violations, which carries a maximum penalty of $34,000 (or 200 penalty units) for an
individual, might reasonably be characterised as criminal for the purposes of human
rights law. As a result, proceedings for their enforcement would be required to
comply with the guarantees that apply to criminal proceedings under articles 14 and

44  See Appendix 1, Letter from Senator Eric Abetz, Minister for Employment, to Senator Dean
Smith, dated 02/05/2014, pp 16-17.
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15 of the ICCPR, including the right to be presumed innocent, the right not to be tried
or punished twice for the same offence and the right to the privilege against self-
incrimination.

Minister's Response

The Government reiterates the view expressed in the Statement of
Compatibility with Human Rights that the Bill's civil penalties should not be
considered criminal penalties for the purposes of international human
rights law. This position is based on an assessment of the penalties in the
Bill against the criteria that have been promulgated by the Committee in
its Practice Note 2 (Interim).*”

That said, it is the Government's view that the Bill complies with the
requirements of articles 14 and 15 of the- ICCPR. In particular:

e All persons against whom a contravention of a civil penalty
provision is alleged under the Bill are equal before the courts,
and all persons are entitled to a fair and public hearing by a
competent, independent and impartial tribunal in the form of
the Federal Court, the Federal Circuit Court, a Supreme Court of
a State or Territory and a District Court, or Country Court, of a
State.

e Anyone alleged to have contravened a provision of the Bill will be
presumed innocent until proven guilty according to the law.
While the Bill does impose a burden of proof on defendants in
some situations, as discussed above it is the Government's view
that this is an appropriate and proportionate measure in support
of a legitimate objective.

e Persons alleged to have contravened a provision of the Bill will:

- be informed promptly and in detail of the allegations against
them in accordance with the applicable rules of court;

- have adequate time and facilities to prepare their defence;
- be tried without undue delay;

- be tried in their presence and with legal representation if
they so choose;

- be free to examine, or have examined, witnesses and to bring
witnesses of their own;

45  Building and Construction Industry (Improving Productivity) Bill 2013, Statement of
Compatibility with Human Rights, pp 56-58.
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- to have the assistance of an interpreter if he or she cannot
speak the language used in the court; and

- not be compelled to testify against himself or herself or to
confess guilt, subject to the abrogation of the privilege
against self-incrimination discussed above that, in the
government's view, is a proportionate measure in support of
a legitimate objective.

Anyone found by a court to have contravened a provision of the
Bill will have the right to have their conviction appealed by a
higher court.

No one shall be liable to be tried or punished again for an
offence for which he or she has already been finally convicted or
acquitted in accordance with the law. Clause 89 of the Bill
provides that criminal proceedings may be commenced against a
person for conduct that is the same, or substantially the same, as
conduct that would constitute a contravention of a civil remedy
provision regardless of whether an order has been made under
the bill in relation to the contravention. This is a standard
provision of Commonwealth legislation, with comparable
provisions existing in both the Fair Work Act and the Work
Health and Safety Act 2011. This recognises the importance of
criminal proceedings and criminal penalties in dissuading and
sanctioning contraventions and ensures that criminal remedies
are not precluded by earlier civil action.*®

Committee response

1.233 The committee thanks the Minister for his response and has concluded its
consideration of the matter.

46

See Appendix 1, Letter from Senator Eric Abetz, Minister for Employment, to Senator Dean
Smith, dated 02/05/2014, pp 17-18.
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Migration Legislation Amendment Bill (No. 1) 2014

Portfolio: Immigration and Border Protection
Introduced: House of Representatives, 27 March 2014

Purpose

1.234 The Migration Legislation Amendment Bill (No.1) 2014 (the bill) consists of
six schedules of amendments to the Migration Act 1958 (Migration Act) and the
Australian Citizenship Act 2007. Key changes include:

amending the existing limitations on applying for a further visa under sections
48, 48A and 501E of the Migration Act to include situations where the first
visa applications was made on behalf of a non-citizen, even if the non-citizen
did not know of, or did not understand, the nature of the application due to a
mental impairment or because they were a minor (Schedule 1);

providing that a bridging visa application is not an impediment to removal
under subsection 198(5) (Schedule 2);

extending debt recovery provisions for detention costs to all convicted people
smugglers and illegal foreign fishers (Schedule 3);

amending the role of authorised recipients for visa applicants; and the
Migration Review Tribunal and Refugee Review Tribunal's obligation to give
documents to authorised recipients (Schedule 4);

providing access to, and use of, material and information obtained under a
search warrant in migration and citizenship decisions (Schedule 5); and

amending the procedural fairness provisions that apply to visa applicants
(Schedule 6).!

Background

1.235 The committee reported on the bill in its Seventh Report of the 44™
Parliament.

Committee view on compatibility

Non-refoulement obligations

Risk of refoulement —extension of statutory bar on further visa applications

1.236 The committee recommended that the bill be amended to provide for
independent merits review of decisions to deny subsequent protection visa
applications by minors and persons with a disability.

1

Explanatory memorandum (EM), p. 2.
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Minister's Response
Migration Legislation Amendment Bill (No. 1) 2014 — Schedule 1

The Committee has raised a number of concerns in relation to the
amendments included in this schedule.

Schedule 1 extends the current law

The amendments in Schedule 1 are not an extension of the provisions they
seek to amend; rather, they aim to put the intended and longstanding
operation of those provisions beyond doubt. This is in response to the Full
Federal Court’s decision in MIBP v Kim [2014] FCAFC 47, which is now the
subject of an application for special leave to appeal in the High Court. This
judgment was handed down since the Statement of Compatibility was
prepared.

It has been successive governments’ longstanding position, prior to the
decision in MIBP v Kim, that the provisions in question operate to limit or
prohibit further visa applications in circumstances where the applicant has
previously been refused a visa. That is, provided the earlier visa application
that was refused was in fact validly made, then the relevant application
bar would apply as a matter of legal consequence.

At common law, a parent or a legal guardian has the power to make a
decision on behalf of their child, provided the child does not have the
capacity in their own right to make that decision. Whether a child has
capacity depends upon the attainment of sufficient understanding and
intelligence to understand fully what is proposed. In the migration context,
an application for a visa can be made by a parent or legal guardian of a
person under 18.

Similarly, where a person has an intellectual disability and is considered to
not have the competence to make a decision, the discretion is vested in
the person’s legal guardian.

Therefore, if an application is made in the name of the child or the
intellectually disabled person and signed by the child or the person’s
parent or guardian, it will be a valid application that is to be treated as
having been made by the child or the person. So much was accepted by
the Full Federal Court in MIBP v Kim in finding that the application made
by the child applicant in that case was valid, notwithstanding that the Full
Federal Court also found the applicant’s lack of knowledge meant that she
was not prevented from making another application in her own right.

“The committee therefore recommends that the bill be amended to
provide for independent merits review of decisions to deny subsequent
protection visa applications by minors and persons with a disability.”

There is currently no general right of merits review of a determination that
a Protection visa application is invalid because the applicant is affected by
the application bar in section 48A.



Page 80

If a person is determined to be affected by the application bar in section
48A and disagrees with that determination, it is open to the person or
their parent or guardian acting on their behalf to seek judicial review of
that determination.

There is no exercise of discretion. An officer under the Migration Act
makes a finding regarding the facts and the application of s48A applies by
operation of law.?

Committee response

1.237 The committee thanks the Minister for Immigration and Border Protection
for his response.

1.238 However, the Minister's response simply outlines the current operation of
section 48A and the current general absence of merits review. The committee's
recommendation was made because the amendments have the effect of applying
the statutory bar irrespective of whether or not the applicant knew of, or
understood, the nature of the application due to a mental impairment or because
they were a minor. In the committee's view, given the vulnerable nature of these
groups, coupled with their unique circumstances, it is not possible to ensure
protection from unlawful non-refoulement whilst applying a universal statutory bar.
The bar will prohibit proper consideration of protection visa applications in
circumstances where the previous visa application was unsatisfactory.

1.239 In particular, the committee notes that the statutory bar would apply even in
circumstances where the previous application did not specifically address the
protection claims of the child or person with a disability as they were included as a
dependant family member.

1.240 Accordingly, the committee considers that the amendments in Schedule 1
are incompatible with Australia's non-refoulement obligations under the ICCPR and
CAT.

Risk of refoulement —amendments to prevent repeat bridging visa applications

1.241 The committee has requested the advice of the Minister for Immigration and
Border Protection on the compatibility of Schedule 2 of the bill with Australia's non-
refoulement obligations under the ICCPR and CAT.

Minister's response

Non-refoulement obligations are provided for under the Convention
Against Torture and Other Inhuman or Degrading Treatment or
Punishment (CAT). An implied non-refoulement obligation is provided for
under the International Covenant on Civil and Political Rights (ICCPR):

2 See Appendix 1, Letter from the Hon Scott Morrison MP, Minister for Immigration and Border
Protection, to Senator Dean Smith, dated 05/08/2014, p. 2.
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ICCPR article 7:

No one shall be subjected to torture or to cruel, inhuman or degrading
treatment or punishment. In particular, no one shall be subjected without
his free consent to medical or scientific experimentation.

CAT article 3(1):

No State Party shall expel, return (“refouler”) or extradite a person to
another State where there are substantial grounds for believing that he
would be in danger of being subjected to torture.

The changes in Schedule 2 modify the existing text of subsection 198(5) of
the Migration Act to ensure that an application for a bridging visa in
certain circumstances by a person in detention does not prevent removal.
By doing so, this also prevents the possibility of those individuals
remaining in detention indefinitely where they have no further
immigration claims or avenues of appeal, but refuse voluntary removal
and cannot currently be involuntarily removed due to an ongoing Bridging
visa application.

Schedule 2 also creates subsection 198(5A), which complements
subsection 198(5) and prevents an officer from removing an unlawful non-
citizen from Australia if the non-citizen has made a valid application for a
Protection visa (even if the application was made outside the time allowed
under subsection 195(1) for these applications) and either the grant of the
visa has not been refused, or the application has not been finally
determined.

The government ensures compliance with its non-refoulement obligations
through legislation and administrative practice.

Where certain risk factors are present, the department conducts a pre-
removal clearance prior to removal. A pre-removal clearance is a risk
management tool to help ensure that Australia acts consistently with its
non-refoulement obligations arising under:

e the Convention and Protocol relating to the Status of Refugees
(Refugees Convention);

e the ICCPR and its Second Optional Protocol; and
e the CAT.

Primarily the pre-removal clearance is used to identify whether the person
has any protection claims that have not already been fully assessed. For
persons who have previously had protection claims assessed by the
department, the pre-removal clearance process includes consideration of
any change in relevant country information or any change in the person’s
circumstances prior to removal, to ensure that there are no protection
obligations owed by Australia and to inform removal planning and case
resolution.
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If it is found that an individual is affected by non-refoulement issues, that
individual would not be removed from Australia. For example, if, as a
result of that assessment, it is determined that not all of an individual’s
protection claims have been assessed, their case may be referred for my
consideration under section 48B of the Migration Act.

If it is determined that an individual has not previously made protection
claims, the department would check whether the person has been made
aware that they can pursue the department’s protection processes. Even if
the individual chooses not to submit their claims through the
department’s protection processes, an individual would not be removed
from Australia.

These processes are not impacted by the introduction of Schedule 2, and
consequently do not affect Australia’s non-refoulement obligations under
the ICCPR and CAT.?

Committee response

1.242 The committee thanks the Minister for Immigration and Border Protection
for his response.

1.243 The Minister's response confirms that the only protection against unlawful
refoulement of individuals with valid protection claims who, for example, have not
or have been unable to initiate a protection claim due to other provisions of the
Migration Act are the administrative pre-removal clearances procedures of the
department.

1.244 As the committee has consistently argued, such procedures are not
sufficiently stringent to provide a thorough assessment of protection claims, and are
not subject to ‘independent, effective and impartial’ review as required to satisfy
Australia’s non-refoulement obligations under the ICCPR and the CAT.

1.245 Accordingly, the committee considers that the amendments in Schedule 2
are incompatible with Australia's non-refoulement obligations under the ICCPR and
CAT.

Obligation to consider the best interests of the child
Extension of statutory bar on further visa applications

1.246 The committee requested the Minister for Immigration and Border
Protection's advice on the compatibility of Schedule 1 of the bill with the obligation
to consider the best interests of the child and, particularly, how the measures are:

3 See Appendix 1, Letter from the Hon Scott Morrison MP, Minister for Immigration and Border
Protection, to Senator Dean Smith, dated 05/08/2014, pp 7-8.
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° aimed at achieving a legitimate objective;
o there is a rational connection between the measures and the objective; and
° the measures are proportionate to that objective.

Minister's response

A legislative body is required to consider the best interests of the child as a
primary consideration. The Australian Government is also required to
determine if these interests are outweighed by other primary
considerations such as the integrity of the migration programme and the
effective and efficient use of government resources.

The proposed amendments will ensure that parents cannot exploit and use
their children as a means of delaying their own departure from Australia
following a visa refusal, by repeatedly making visa applications on behalf
of their children.*

Committee response

1.247 The committee thanks the Minister for Immigration and Border Protection
for his response.

1.248 The committee in its Seventh Report of the 44™ parliament noted that the
statement of compatibility did not provide sufficient analysis to allow the
committee's assessment of the compatibility of the measure. Accordingly, the
committee sought more information from the minister. The committee is of the view
that sufficient information and analysis has not been provided in the response.

1.249 The committee highlights the Attorney-General's Department's advice on
how to prepare statements of compatibility where rights are limited:

Where rights are limited, explain why it is thought that there is no
incompatibility with the right engaged:

a) Legitimate objective: Identify clearly the reasons which are relied upon
to justify the limitation on the right. Where possible, provide empirical
data that demonstrates that the objectives being sought are important.

b) Reasonable, necessary and proportionate: Explain why it is considered
that the limitation on the right is (i) necessary and (ii) within the range of
reasonable means to achieve the objectives of the Bill/Legislative
Instrument.

4 See Appendix 1, Letter from the Hon Scott Morrison MP, Minister for Immigration and Border
Protection, to Senator Dean Smith, dated 05/08/2014, p. 3.
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1.250
1.251

c) Cite the evidence that has been taken into account in making this
assessment.’

The Minister's response has not provided this necessary information.

Accordingly, based on the information provided, the committee considers
that the measure is likely to be incompatible with the rights of children to have

their best interests a primary consideration in all decisions affecting them.

Right of the child to be heard in judicial and administrative proceedings

Failure to question the validity of prior visa application

1.252

The committee requested the Minister for Immigration and Border
Protection's advice on the compatibility of Schedule 1 of the bill with the right of the
child to be heard in judicial and administrative proceedings and, particularly,

whether the measures are:

aimed at achieving a legitimate objective;

there is a rational connection between the measures and the objective; and

the measures are proportionate to that objective.

Minister's response

The amendments in Schedule 1 are aimed at achieving the objectives as
set out on page 1.

When sections 48, 48A and 501E were introduced into the Migration Act
1958 (the Migration Act), the Parliament intended that they would be
engaged in respect of a person in the migration zone if all of the following
conditions are fulfilled:

e there was a visa application that was made;
e the application was valid; and
e the visa had been refused.

Whether or not a visa application that has been made is valid should be
decided based on an assessment of the objectively determinable criteria
that have been prescribed in the Migration Act and the Migration
Regulations 1994 (the Regulations), such as whether the application was
made on a prescribed application form or whether the prescribed visa
application charge has been paid. It was never intended to be based on a
subjective inquiry into the applicant’s state of mind or, in the case of a
child, whether the child has capacity to decide whether to make the
application, or knows the application is being made on their behalf.

See Attorney-General's Department, Template 2: Statement of compatibility for a bill or

legislative instrument that raises human rights issues at

http://www.ag.gov.au/RightsAndProtections/HumanRights/PublicSector/Pages/Statementofc

ompatibilitytemplates.aspx [accessed 8 July 2014].
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The proposed amendments in Schedule 1 would mean that a child would
be prevented from making a further visa application in their own right
(whether that further application relates to a Protection visa or some
