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TO THE HONOURABLE THE SPEAKER AND
MEMBERS OF THE HOUSE OF REPRESENTATIVES






Preface

When the sixth edition of House of Representatives Practice was published in 2012, it
captured a number of significant developments that resulted from the first minority
government since 1940. Of course the minority government continued until the middle of
2013 and there were more developments that were not captured in the previous edition
which are now referred to in this edition.

However, if we believed that a reversion to majority government in the House would
see procedural developments slow down we would have been mistaken. This Parliament,
the 45th Parliament, with the very narrow majority enjoyed by the Government has
brought a number of more unusual procedural occurrences which are recorded in this
edition. It also has seen the issues emerge about the eligibility of parliamentarians under
section 44(i) of the Constitution, with a number of Senators and a Member of the House
being disqualified by the High Court of Australia sitting as the Court of Disputed Returns.
The issue of the dual citizenship of parliamentarians continues to play out as this edition
draws to its conclusion with developments up until 10 May 2018.

House of Representatives Practice is relied on by all those who participate in, and
follow, the work of the House as the authoritative source of the practice of the House. Its
words are poured over in great detail and are recited with great authority. It is therefore
incumbent on us to ensure that House of Representatives Practice reflects the best and
most current thinking on key issues of practice. It is very interesting to see the subtle
shifts that have occurred as the procedure and practice of the House changes in response
to the dynamic circumstances that face the House. This becomes most evident if one
compares this edition with the first edition edited by one of my predecessors as Clerk,
Mr John Pettifer C.B.E., who unfortunately passed away in 2014. I am of course grateful
to all my predecessors as Clerks who have left their own imprint on House of
Representatives Practice.

Some of the more notable and obvious changes in this edition include a more accurate
rebadging of the chapter on ‘Disagreements between the Houses’ as ‘Double dissolutions
and joint sittings’; the division of the increasingly large chapter on ‘Parliamentary
committees’ into two chapters; and the addition of a chapter dedicated to the ‘Federation
Chamber’ now that the second chamber has been in existence for more than 20 years.

Many staff of the Department have made a contribution to this new edition of House of
Representatives Practice and 1 thank them all for their efforts. I particularly thank my
senior colleagues in the Department and make special note of Claressa Surtees, the
Deputy Clerk, and Catherine Cornish, the Clerk Assistant (Procedure). As with all
editions of House of Representatives Practice since the 2nd edition, Peter Fowler has
coordinated this edition and has contributed much of the new content and seen it through
to final publication. I and the Department owe a particular debt to Peter for the way in
which he has carried the primary responsibility for the production of the Department’s
central publication.



I hope that Members, staff and others continue to find this new edition of House of
Representatives Practice as helpful as earlier editions have been and that it brings new
insights into the latest developments in the House’s practice and procedures.

David Elder
Clerk of the House
May 2018
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pagination of the daily proof issue differs.

Journals of the Senate. References are to sessional volume/page/date, e.g. J 1974-75/1031
(11.11.1975).

May
Erskine May’s Treatise on the Law, Privileges, Proceedings and Usage of Parliament, first published
in 1844, is commonly referred to as May's Parliamentary Practice and is the standard reference text
on the procedure and practice of Parliament in the United Kingdom. The edition current in 2018 is the
24th edition published by LexisNexis in 2011. Also of relevance, by virtue of's. 49 of the Constitution,
are the 10th (1893) and 11th (1906) editions.
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NP

House of Representatives Notice Paper. Bound in sessional volumes 1901-1977. Bound in annual
volumes after 1978. References are to Notice Paper number/date/page, e.g. NP 31 (26.8.1910) 163.

Odgers

Odgers’ Australian Senate Practice. The edition current in 2018 is the 14th edition published by the
Department of the Senate in 2016.

PP

Parliamentary Paper. Parliamentary papers are those papers which have been presented to either
House of the Parliament and which have been ordered to be printed or to be made a Parliamentary
Paper. Until 1967 Parliamentary papers were numbered and bound according to sessions. References
are to number/session/page (of paper, not volume), e.g. PP 32 (1964-66) 27. Since 1967 papers have
been numbered consecutively for each year and references are to number/year/page.

Prior to 1963 certain papers relating solely to either the House or Senate were designated H of R or S
and (prior to 1961) were published only in the Votes and Proceedings or Journals volumes
respectively, e.g. Hof R 1 (1962—63) 43 and S 2 (1954-55) 24.

Quick and Garran

J. Quick and R. R. Garran, The Annotated Constitution of the Australian Commonwealth, Angus and
Robertson, Sydney, 1901. The classic contemporary reference text on the origins and meaning of the
sections of the Constitution.

S. Deb.

Parliamentary Debates (Hansard)—Senate. References are to date and page, e.g. S. Deb. (11.5.1989)
2385. Page numbers are of final volumes; pagination of the daily proof issue differs.

SNP

Senate Notice Paper. References are to Notice Paper number/date/page, e.g. SNP 153 (10.5.1989)
59009.

Senate S.O.
Senate standing order.

S.0.
Standing order. The House of Representatives standing orders as at 13 September 2016.

VP

Votes and Proceedings of the House of Representatives from 1901 to present. References are to
sessional volume/page/date, e.g. VP 2013-16/1 (12.11.2013).
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1
The Parliament and the role of the

House

COMPOSITION

The Commonwealth Parliament is composed of three distinct elements, the Queen,l
the Senate and the House of Representatives.” These three elements together characterise
the nation as being a constitutional monarchy, a parliamentary democracy and a
federation. The Constitution vests in the Parliament the legislative power of the
Commonwealth. The legislature is bicameral, which is the term commonly used to
indicate a Parliament of two Houses.

THE QUEEN

Although the Queen is nominally a constituent part of the Parliament, the Constitution
immediately provides that she appoint a Governor-General to be her representative in the
Commonwealth.” The Queen’s role is little more than titular, as the legislative and
executive powers and functions of the Head of State are vested in the Governor-General
by virtue of the Constitution.* However, while in Australia, the Sovereign has performed
duties of the Governor-General in person,” and in the event of the Queen being present to
open Parliament, references to the Governor-General in the relevant standing orders® are
read as references to the Queen.7

The Royal Style and Titles Act provides that the Queen shall be known in Australia
and its Territories as:

Elizabeth the Second, by the Grace of God Queen of Australia and Her other Realms and Territories,
Head of the Commonwealth.®

GOVERNOR-GENERAL

The Governor-General is covered in this chapter as a constituent part of the
Parliament. However, it is a feature of the Westminster system of government that the
Head of State is part of both the Executive Government and the legislature. The
relationship between these two bodies and the role of Governor-General as the Head of
the Executive Government are discussed in the Chapter on ‘House, Government and

1 The Commonwealth of Australia Constitution Act extends the provisions of the Constitution to the Queen’s (Queen Victoria’s)
heirs and successors, s. 2.

2 Constitution, s. 1.

3 Constitution, s. 2.

4 Constitution, s. 2 with s. 61; with certain exceptions relating to disallowance of laws and matters of assent (ss. 58, 59, 60, 74)

still nevertheless formal in essence (see Ch. on ‘Legislation’) by virtue of the Statute of Westminster Adoption Act 1942.

See Royal Powers Act 1953.

S.0.s4-8.

S.0. 9(a).

Royal Style and Titles Act 1973, Schedule.
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Opposition’. The Governor-General’s official title is Governor-General of the
Commonwealth of Australia.” Governors-General since 1901 are listed in Appendix 1.

Appointment

The Governor-General is appointed by the Crown, in practice on the advice of
Australian Ministers of the Crown.'® The Governor-General holds office during the
Crown’s pleasure, appointments normally being for five years, but some Governors-
General have had extended terms of office, and others have resigned or have been
recalled.

The Governor-General is appointed pursuant to Letters Patent issued by Her Majesty
Queen Elizabeth as Queen of Australia, which deal with the appointment of a person to
the office of Governor-General, the appointment of a person as Administrator of the
Commonwealth, and the appointment of a person as a Deputy of the Governor-General. "'

The Letters Patent provide that the appointment of a person as Governor-General shall
be by Commission which must be published in the official gazette of the
Commonwealth.'> They also provide that a person appointed to be Governor-General
shall take the oath or affirmation of allegiance and the oath or affirmation of office. These
acts are to be performed by the Chief Justice or another justice of the High Court. The
ceremonial swearing-in of a new Governor-General has traditionally taken place in the
Senate Chamber.

Historical

The method of appointment of the Governor-General was changed as a result of the
1926 and 1930 Imperial Conferences.'® Appointments prior to 1924 were made by the
Crown on the advice of the Crown’s Ministers in the United Kingdom (the Governor-
General then being also the representative or agent of the British Government'*) in
consultation with Australian Ministers. The Balfour Report stated that the Governor-
General should be the representative of the Crown only, holding the same position in the
administration of public affairs in Australia as the Crown did in the United Kingdom. The
1930 report laid down certain criteria for the future appointments of Governors-General.
Since then Governors-General have been appointed by the Crown after informal
consultation with and on the formal advice of Australian Ministers.

Administrator and Deputies

The Letters Patent relating to the office and the Constitution'” make provision for the
appointment of an Administrator to administer the Government of the Commonwealth ‘in
the event of the absence out of Australia, or the death, incapacity or removal of the

9 Constitution, s. 68. Originally the additional title of Commander-in-Chief of the Defence Force was also used. This was not
included in the 1984 Letters Patent, as it was considered that the command in chief of the naval and military forces vested in the
Governor-General by the Constitution was not a separate office but a function held ex officio, see S. Deb. (8.3.1989) 655, 697.

10 See also HR. Deb. (28.11.1946) 742-3; H.R. Deb. (19.2.1947) 19-20; H.R. Deb. (7.5.1947) 2051.

11 Letters Patent relating to the Office of Governor-General of the Commonwealth of Australia, 21 August 2008, in Gazette S179
(9.9.2008). These revoked and replaced, with minor amendment and in gender-neutral language, the Letters Patent of 21 August
1984, in Gazette S334 (24.8.1984). For the original Letters Patent see Constitution of Office of Governor-General, Letters
Patent, 29 October 1900, in Commonwealth Statutory Rules 1901-1956, V, p. 5301.

12 E.g. Gazette S181 (10.9.2008). The Gazette also included copies of the oath of allegiance and oath of office and the new
Governor-General’s proclamation that she had assumed the office.

13 “Imperial Conference 1926, Summary of proceedings, PP 99 (1926-28) (see Balfour Report, pp. 10-12); ‘Imperial Conference
1930°, Summary of proceedings, PP 293 (1929-31) 17.

14 L. F. Crisp, Australian national government, 5th edn, Longman Cheshire, Melbourne, 1983, p. 398.

15 Constitution, s. 4.
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Governor-General for the time being, or in the event of the Governor-General having
absented himself or herself temporarily from office for any reason’. An Administrator is
in effect an Acting Governor-General. As with the Governor-General, the Administrator is
required to take the oath or affirmation of allegiance and the oath or affirmation of office
before the commission takes effect. The Crown’s commission is known as a dormant
commission, being invoked only when necessary, and more than one commission may
exist at any one time.'® Pursuant to the Letters Patent an Administrator’s commission is
activated, depending on the circumstances, by the request of the Governor-General,
Prime Minister, Deputy Prime Minister or most senior available Minister."”

An Administrator is not entitled to receive any salary from the Commonwealth in
respect of any other office during the period of administration.'® The Administrator may
perform all the duties of the Governor-General under the Letters Patent and the
Constitution during the Governor-General’s absence.'” A reference to the Governor-
General in the standing orders includes an Administrator of the Commonwealth.”” There
is a precedent for an Administrator calling Parliament together for a new session:
Administrator Brooks did so in respect of the Third Session of the 23rd Parliament on
7 March 1961.'

The Constitution empowers the Crown to authorise the Governor-General to appoint
Deputies to exercise, during the Governor-General’s pleasure, such powers and functions
as the Governor-General thinks fit.”* The Letters Patent give this authority and specify the
manner of appointment and powers of Deputies. State Governors considered to be more
readily available in cases of urgency have been appointed as Deputies of the Governor-
General with authority to exercise a wide range of powers and functions, including the
making of recommendations with respect to the appropriation of revenues or moneys, the
giving of assent to proposed laws and the making, signing or issuing of proclamations,
orders, etc. on the advice of the Federal Executive Council.> These arrangements ensure
that urgent matters can be attended to in situations where, even though the Governor-
General is in Australia, he or she is unavailable. The Governor-General also normally
appoints the Vice-President of the Executive Council to be the Governor-General’s
Deputy to summon meetings of the Executive Council and, in the Governor-General’s
absence, to preside over meetings.*

The Governor-General traditionally appoints a Deputy (usually the Chief Justice) to
declare open a new Parliament. The same judge is also authorised to administer the oath
or affirmation of allegiance to Members.” Sometimes, when there are Senators to be
sworn in as well, two judges may be commissioned with the authority to administer the
oath or affirmation to Members and Senators.”® The Governor-General issues to a

16 In practice State Governors are commissioned—for example, see Gazette S205 (17.6.2003) for commissions appointing five
Governors dated 20 May, the other Governor having been commissioned on 11 May, Gazette S152 (15.5.2003).

17 The Administrator issues a proclamation citing the dormant commission and announcing that he or she has assumed the
administration of the Government, e.g. Gazette S44 (18.3.2009); Gazette S137 (19.7.2010).

18 Constitution, s. 4.

19 E.g. see VP 1974-75/510 (27.2.1975) (presentation of new Speaker), 532 (5.3.1975) (recommending amendment to bill);
Gazette S139 (20.7.2010) (issue of election writs).

20 S.0.2.

21 VP 1961/1-2(7.3.1961).

22 Constitution, s. 126.

23 E.g. see instruments appointing the Governors of New South Wales and Victoria as Deputies, Gazette S180 (10.9.2008).

24 Or in the Vice-President’s absence, the Deputy Vice-President or most senior Minister present, e.g. Gazette S195 (2.10.2008).

25 E.g. VP 2008-10/1-2 (12.2.2008).

26 E.g. VP 1987-90/3 (14.9.1987); VP 2016-18/2 (30.8.2016).
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Speaker, once elected, a commission to administer the oath or affirmation of allegiance to
Members during the course of a Parliament.*’

Official Secretary

In 1984 the Governor-General Act was amended to provide for the establishment of
the statutory office of Official Secretary to the Governor-General.”® The Official
Secretary and his or her staff provide administrative support to the Governor-General and
administer the Australian honours and awards system. Annual reports of the Official
Secretary have been presented to both Houses since 1985.%

POWERS AND FUNCTIONS OF THE GOVERNOR-GENERAL

Bagehot described the Crown’s role in England in the following classic statement:

To state the matter shortly, the sovereign has, under a constitutional monarchy such as ours, three
rights—the right to be consulted, the right to encourage, the right to warn.*

In Australia, for all practical purposes, it is the Constitution which determines the
nature and the exercise of the Governor-General’s powers and functions. In essence these
powers can be divided into three groups—prerogative, legislative and executive.

Prerogative powers

Although since Federation it has been an established principle that the Governor-
General in exercising the powers and functions of the office should only do so with the
advice of his or her Ministers of State, the principle has not always been followed. This
principle of responsible government is discussed further in the Chapter on ‘House,
Government and Opposition’. The Constitution provides definite and limited powers,
although in some cases the ways in which these powers may be exercised are not
specified. The identification and range of prerogative powers are somewhat uncertain and
have on occasions resulted in varying degrees of political and public controversy.

Quick and Garran defines prerogative powers as:

... matters connected with the Royal prerogative (that body of powers, rights, and privileges,
belonging to the Crown at common law, such as the prerogative of mercy), or to authority vested in
the Crown by Imperial statute law, other than the law creating the Constitution of the Commonwealth.
Some of these powers and functions are of a formal character; some of them are purely ceremonial;
others import the exercise of sovereign authority in matters of Imperial interests.’'

To some extent this definition may be regarded as redundant or superfluous in modern
times. However, the fact that the Constitution states, in some of its provisions, that the
Governor-General may perform certain acts without any explicit qualification, while other
provisions state that the Governor-General shall act ‘in Council’, suggests an element of
discretion in exercising certain functions—that is, those in the first category. Quick and
Garran states:

The first group includes powers which properly or historically belong to the prerogatives of the
Crown, and survive as parts of the prerogative; hence they are vested in the Governor-General, as the
Queen’s representative. The second group includes powers either of purely statutory origin or which
have, by statute or custom, been detached from the prerogative; and they can, therefore, without any
constitutional impropriety, be declared to be vested in the Governor-General in Council. But all those

27 E.g. VP2013-16/7 (12.11.2013).

28 Public Service Reform Act 1984, s. 141.

29 E.g. VP2013-16/72 (13.11.2013).

30 Walter Bagehot, The English Constitution, 4th edn, Fontana, London, 1965, p. 111.
31 Quick and Garran, p. 390.
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powers which involve the performance of executive acts, whether parts of the prerogative or the
creatures of statute, will, in accordance with constitutional practice, as developed by the system known
as responsible government, be performed by the Governor-General, by and with the advice of the
Federal Executive Council . . . parliamentary government has well established the principle that the
Crown can perform no executive act, except on the advice of some minister responsible to Parliament.
Hence the power nominally placed in the hands of the Governor-General is really granted to the
people through their representatives in Parliament. Whilst, therefore, in this Constitution some
executive powers are, in technical phraseology, and in accordance with venerable customs, vested in
the Governor-General, and others in the Governor-General in Council, they are all substantially in pari
materia, on the same footing, and, in the ultimate resort, can only be exercised according to the will of
the people.*

Modern references relating to the prerogative or discretionary powers of the Governor-

General clarify this view in the interests of perspective. Sir Paul Hasluck made the
following observations in a lecture given during his term as Governor-General:

The duties of the Governor-General are of various kinds. Some are laid on him by the Constitution,
some by the Letters Patent and his Commission. Others are placed on him by Acts of the
Commonwealth Parliament. Others come to him by conventions established in past centuries in Great
Britain or by practices and customs that have developed in Australia.*®

All of these duties have a common characteristic. The Governor-General is not placed in a position
where he can run the Parliament, run the Courts or run any of the instrumentalities of government; but
he occupies a position where he can help ensure that those who conduct the affairs of the nation do so
strictly in accordance with the Constitution and the laws of the Commonwealth and with due regard to
the public interest. So long as the Crown has the powers which our Constitution now gives to it, and
so long as the Governor-General exercises them, Parliament will work in the way the Constitution
requires, the Executive will remain responsible to Parliament, the Courts will be independent, the
public service will serve the nation within the limits of the law and the armed services will be subject
to civil authority.**

The dissolution of Parliament is an example of one of the matters in which the Constitution requires
the Governor-General to act on his own. In most matters, the power is exercised by the Governor-
General-in-Council, that is with the advice of the Federal Executive Council (in everyday language,
with the advice of the Ministers meeting in Council).*’

The Governor-General acts on advice, whether he is acting in his own name or as Governor-General-
in-Council. He has the responsibility to weigh and evaluate the advice and has the opportunity of
discussion with his advisers. It would be precipitate and probably out of keeping with the nature of his
office for him to reject advice outright but he is under no compulsion to accept it unquestioningly. He
has a responsibility for seeing that the system works as required by the law and conventions of the
Constitution but he does not try to do the work of Ministers. For him to take part in political argument
would both be overstepping the boundaries of his office and lessening his own influence.

On 12 November 1975, following the dismissal of Prime Minister Whitlam, Speaker

Scholes wrote to the Queen asking her to intervene and restore Mr Whitlam to office as
Prime Minister in accordance with the expressed resolution of the House the previous
day.”” On 17 November, the Queen’s Private Secretary, at the command of Her Majesty,
replied, in part:

The Australian Constitution firmly places the prerogative powers of the Crown in the hands of the
Governor-General as the representative of The Queen of Australia. The only person competent to
commission an Australian Prime Minister is the Governor-General, and The Queen has no part in the
decisions which the Governor-General must take in accordance with the Constitution. Her Majesty, as
Queen of Australia, is watching events in Canberra with close interest and attention, but it would not
be proper for her to intervene in person in matters which are so clearly placed within the jurisdiction
of the Governor-General by the Constitution Act.*®

Quick and Garran, p. 406.

Sir Paul Hasluck, The Office of Governor-General, Melbourne University Press, Carlton, 1979, p. 10.
ibid., p. 12.

ibid., p. 16.

ibid., p. 20.

VP 1974-75/1125-7 (11.11.1975).

H.R. Deb. (17.2.1976) 6.
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Other than by recording the foregoing statements and discussing the question of
dissolution (see below), it is not the intention of this text to detail the various
constitutional interpretations as to the Governor-General’s discretionary powers. Based
on informed opinion, the exercise of discretionary power by the Governor-General can be
interpreted and regarded as conditional upon the following principal factors:

e the maintenance of the independent and impartial nature of the office is paramount;

e in the view of Quick and Garran the provisions of the Constitution vesting powers

in the Governor-General are best read as being exercised ‘in Council’;

e the provisions of sections 61 and 62 of the Constitution (Federal Executive Council
to advise the Governor-General in the government of the Commonwealth) are of
significance and are interpreted to circumscribe discretions available to the
Governor-General;

e the Statute of Westminster diminished to some extent the prerogative powers of the
Crown in Australia;

e the reality that so many areas of power are directly or indirectly provided for in the
Constitution;

e where discretions are available they are generally governed by constitutional
conventions established over time as to how they may be exercised; and

e it is either a constitutional fact or an established constitutional convention that the
Governor-General acts on the advice of Ministers in all but exceptional
circumstances.

Dissolution

The act of dissolution puts to an end at the same time the duration of the House of
Representatives and ipso facto the term of the Parliament.* This alone means that the
question of dissolution and how the power of dissolution is exercised is of considerable
parliamentary importance because of the degree of uncertainty as to when and on what
grounds dissolution may occur.*’

The critical provision of the Constitution, in so far as its intention is concerned, is
found in the words of section 28 ‘Every House of Representatives shall continue for three
years from the first meeting of the House, and no longer’*' to which is added the proviso
‘but may be sooner dissolved by the Governor-General’. The actual source of the
Governor-General’s power to dissolve is found in section 5, the effect and relevant words
of which are that ‘The Governor-General may...by Proclamation or
otherwise . . . dissolve the House of Representatives’.

While the Constitution vests in the Governor-General the power to dissolve the House,
the criteria for taking this action are not prescribed and, therefore, they are matters
generally governed by constitutional convention. In a real sense the exercise of the
Crown’s power of dissolution is central to an understanding of prerogative powers and
the nature of constitutional conventions.

39 See also Ch. on ‘The parliamentary calendar’.

40 There is considerable divergence of opinion among constitutional authorities on the true nature and exercise of the power. This is
well illustrated by the analysis in H. V. Evatt, The King and his dominion governors: A study of the reserve powers of the Crown
in Great Britain and the dominions, 2nd edn, Cheshire, Melbourne, 1967, and E. A. Forsey, The royal power of dissolution of
Parliament in the British Commonwealth, Oxford University Press, Toronto, 1968.

Section 28 was considered by the High Court in 1975. It was held that an ordinary general election means an election held at or
towards the end of the period of three years: Attorney-General (ex rel. McKinlay) v. Commonwealth (1975) 135 CLR 1. Per
Barwick CJ, section 28 contemplates that the ordinary general election will take place in each three years: ibid., p. 29.

4
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As described earlier in this chapter, while it is the prerogative of the Crown to dissolve
the House of Representatives, the exercise of the power is subject to the constitutional
convention that it does so only on the advice and approval of a Minister of State, in
practice the Prime Minister, directly responsible to the House of Representatives. The
granting of dissolution is an executive act, the ministerial responsibility for which can be
casily established.*

The nature of the power to dissolve and some of the historical principles, according to
which the discretion is exercised, are illustrated by the following authoritative statements:

Of the legal power of the Crown in this matter there is of course no question. Throughout the
Commonwealth . . . the King or his representative may, in law, grant, refuse or force dissolution of the
Lower House of the Legislature . . . In legal theory the discretion of the Crown is absolute (though of
course any action requires the consent of some Minister), but the actual exercise of the power is
everywhere regulated by conventions.*’

If a situation arises, however, in which it is proposed that the House be dissolved sooner than the end
of its three-year term, the Governor-General has to reassure himself on other matters. This is an area
for argument among constitutional lawyers and political historians and is a matter where the
conventions and not the text of the Constitution are the chief guide. It is the function of the Prime
Minister to advise that the House be dissolved. The most recent practices in Australia support the
convention that he will make his proposal formally in writing supported by a written case in favour of
the dissolution. It is open to the Governor-General to obtain advice on the constitutional question from
other quarters—perhaps from the Chief Justice, the Attorney-General or eminent counsel—and
then . . . a solemn responsibility rests on [the Governor-General] to make a judgment on whether a
dissolution is needed to serve the purposes of good government by giving to the electorate the duty of
resolving a situation which Parliament cannot resolve for itself.**

The right to dissolve the House of Representatives is reserved to the Crown. This is one of the few

prerogatives which may be exercised by the Queen’s representative, according to his discretion as a

g(;ﬁls;i%tional ruler, and if necessary, a dissolution may be refused to responsible ministers for the time

It is clear that it is incumbent on the Prime Minister to establish sufficient grounds for
the need for dissolution, particularly when the House is not near the end of its three year
term. The Governor-General makes a judgment on the sufficiency of the grounds. It is in
this situation where it is generally recognised that the Governor-General may exercise a
discretion not to accept the advice given.*®

The grounds on which the Governor-General has accepted advice to dissolve the
House of Representatives have not always been made public. It is reasonable to presume
that no special reasons may be given to the Governor-General, or indeed are necessary,
for a dissolution of the House if the House is near the end of its three year term.*’

42 Quick and Garran, p. 407.

43 E. A. Forsey, The royal power of dissolution of Parliament in the British Commonwealth, Oxford University Press, Toronto,
1968, p. 3.

44 Sir Paul Hasluck, The Office of Governor-General, Melbourne University Press, Carlton, 1979, p. 15.

45 Quick and Garran, p. 464.

46 It is relevant to any discussion of this discretion to consider the comment (albeit in connection with a very specific set of
circumstances) ‘It is one thing to decline to act in accordance with the advice of your Ministers and Law Officers. It is quite
another to act positively contrary to that advice, and it is yet another to decline even to seek that advice’ in Colin Howard, ‘A
further comment on the dissolution of the Australian Parliament on 11 November 1975°, The Parliamentarian, LVIL, 4, 1976,
pp. 240-1.

47 Professor Sawer has commented ‘I would have thought that the precedents raise no doubt at all about the ability of a government
to call for a general election at any time during the last six months of its normal existence, and probably earlier’ in Geoffrey
Sawer, ‘Dissolution of Parliament in mid-term’, Canberra Times, 6 July 1977.
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TABLE 1.1 EARLY DISSOLUTIONS OF THE HOUSE OF REPRESENTATIVES

Dissolution date (a)

Parliament: length

Reason (b)

26 March 1917

3 November 1919

16 September 1929

27 November 1931

7 August 1934
4 November 1955

6th: 2 years 5 months 19 days

7th: 2 years 4 months 21 days

11th: 7 months 11 days

12th: 2 years 8 days

13th: 2 years 5 months 22 days
21st: 1 year 3 months 1 day

To synchronise election of the House
with election for half the Senate and to
gain a mandate from the people prior to
the forthcoming Imperial War
Conference (H.R. Deb. (6.3.1917)
10,993-11,000).

Not given to House.

The House amended the Maritime
Industries Bill against the wishes of the
Government. The effect of the
amendment was that the bill should not
be brought into operation until submitted
to a referendum or an election. Prime
Minister Bruce based his advice on the
following: ‘“The Constitution makes no
provision for a referendum of this
description, and the Commonwealth
Parliament has no power to pass effective
legislation for the holding of such a
referendum. The Government is,
however, prepared to accept the other
alternative—namely a general election’
(H.R. Deb. (12.9.1929) 873-4;
correspondence read to House).

The Government was defeated on a
formal motion for the adjournment of the
House. The Governor-General took into
consideration ‘the strength and relation of
various parties in the House of
Representatives and the probability in

any case of an early election being
necessary’ (H.R. Deb. (26.11.1931)
1926-7; correspondence read to House).

Not given to House.

To synchronise elections of the House
with elections for half the Senate; the
need to avoid conflict with State election
campaigns mid-way through the ensuing
year; the impracticability of elections in
January or February; authority (mandate)
to deal with economic problems (H.R.
Deb. (26.10.1955) 1895-6; Sir John
Kerr, Matters for Judgment, pp. 153,
412).
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Dissolution date Parliament: length Reason (b)

1 November 1963 24th: 1 year 8 months 13 days Prime Minister Menzies referred to the
fact that the Government had gone close
to defeat on five occasions; the need to
obtain a mandate on policies concerning
North West Cape radio station, the
defence of Malaysia and the proposed
southern hemisphere nuclear free zone
(H.R. Deb. (15.10.1963) 1790-5).

10 November 1977 30th: 1 year 8 months 25 days To synchronise House election with
election for half the Senate; to provide an
opportunity to end election speculation
and the resulting uncertainty and to
enable the Government to seek from the
people an expression of their will; to
conform with the pattern of elections
taking place in the latter months of a
calendar year (H.R. Deb. (27.10.1977)
2476-7; Kerr, pp. 403—15; Dissolution of
the House of Representatives by His
Excellency the Governor-General on
10 November 1977, PP 16 (1979)).

26 October 1984 33rd: 1 year 6 months 6 days To synchronise elections for the House
with election for half the Senate; claimed
business community concerns that if
there were to be an election in the spring
it should be held as early as possible
ending electioneering atmosphere etc.,
and to avoid two of seven Senators to be
elected (because of the enlargement of
Parliament) being elected without
knowledge of when they might take their
seats (as the two additional Senators for
each State would not take their seats until
the new and enlarged House had been
elected and met) (H.R. Deb. (8.10.1984)
1818-1820; correspondence tabled
VP 1983-84/954 (9.10.1984).

31 August 1998 38th: 2 years 4 months 1 day Not given to House.
19 July 2010 42nd: 2 years 5 months 7 days Not given to House.

(a) A dissolution of the House of Representatives is counted here as ‘early” if the dissolution occurs six months or more before the
date the House of Representatives is scheduled to expire by effluxion of time. The table does not include simultaneous
dissolutions of both Houses granted by the Governor-General under s. 57 of the Constitution (see Ch. on ‘Double dissolutions
and joint sittings”).

(b) The reasons stated in the table may not be the only reasons advised or upon which dissolution was exclusively granted. On four
occasions reasons, if any, were not given to the House—for example, the House may not have been sitting at the time.
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As far as is known, the majority of dissolutions have taken place in circumstances
which presented no special features. Where necessary, it is a normal feature for the
Governor-General to grant a dissolution on the condition and assurance that adequate
provision, that is, parliamentary appropriation, is made for the Administration in all its
branches to be carried on until the new Parliament meets. **

The precedents in Table 1.1 represent those ‘early’ dissolutions where the grounds,
available from the public record, were sufficient for the Governor-General to grant a
request for a dissolution. A feature of the precedents is that in 1917, 1955, 1977 and 1984
the grounds given included a perceived need to synchronise the election of the House of
Representatives with a periodic election for half the Senate.

New Government commissioned without dissolution

ADVICE TO DISSOLVE NOT ACCEPTED
The Governor-General is known to have refused to accept advice to grant a dissolution
on three occasions: *

e August 1904.”° The 2nd Parliament had been in existence for less than six months.
On 12 August 1904 the Watson Government was defeated on an important vote in
the House.”' On the sitting day following the defeat, Mr Watson informed the House
that following the vote he had offered the Governor-General ‘certain advice’ which
was not accepted. He had thereupon tendered the resignation of himself and his
colleagues which the Governor-General accepted.”> Mr Reid was commissioned by
the Governor-General to form a new Government.

e July 1905. The 2nd Parliament had been in existence for less than 16 months. On
30 June 1905 the Reid Government was defeated on an amendment to the Address
in Reply.”® At the next sitting Mr Reid informed the House that he had requested the
Govermor-General to dissolve the House. The advice was not accepted and the
Government resigned.>* Mr Deakin was commissioned by the Governor-General to
form a new Government.

e June 1909. The 3rd Parliament had been in existence for over two years and three
months. On 27 May 1909 the Fisher Government was defeated on a motion to
adjourn debate on the Address in Reply.”> Mr Fisher subsequently informed the
House that he had advised the Governor-General to dissolve the House and the
Governor-General on 1June refused the advice and accepted Mr Fisher’s
resignation.”® Mr Deakin was commissioned by the Governor-General to form a
new Government. In 1914 Mr Fisher, as Prime Minister, tabled the reasons for his
1909 application for a dissolution.

The advice of Prime Minister Fisher in the 1909 case consisted of a lengthy Cabinet
minute which contained the following summary of reasons:

48 H.R. Deb. (18.9.1925) 2576; see also correspondence between the Prime Minister and the Governor-General in relation to the
simultaneous dissolution of 11 November 1975, PP 15 (1979) 5-6 and the dissolution of 30 November 1977, PP 16 (1979) 4.

49 For comment on these precedents see H. V. Evatt, The King and his dominion governors: A study of the reserve powers of the
Crown in Great Britain and the dominions, 2nd edn, Cheshire, Melbourne, 1967, pp. 50—4.

50 No documents in relation to the refusal were made public.

51 VP 1904/147 (12.8.1904); see also ‘Motions of no confidence or censure’ in Ch. on ‘Motions’.

52 H.R. Deb. (17.8.1904) 4265.

53 VP 1905/7 (30.6.1905); see also ‘Motions of no confidence or censure’ in Ch. on ‘Motions’.

54 HR. Deb. (5.7.1905) 134-5.

55 VP 1909/7 (27.5.1909); see also ‘Motions of no confidence or censure’ in Ch. on ‘Motions’.

56 H.R. Deb. (1.6.1909) 227.
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Your Advisers venture to submit, after careful perusal of the principles laid down by Todd and other

writers on Constitutional Law, and by leading British statesmen, and the precedents established in the

British Parliament and followed throughout the self-governing Dominions and States, that a

dissolution may properly be had recourse to under any of the following circumstances:

(1) When a vote of ‘no confidence’, or what amounts to such, is carried against a Government which
has not already appealed to the country.

(2) When there is reasonable ground to believe that an adverse vote against the Government does not
represent the opinions and wishes of the country, and would be reversed by a new Parliament.

(3) When the existing Parliament was elected under the auspices of the opponents of the
Government.

(4) When the majority against a Government is so small as to make it improbable that a strong
Government can be formed from the Opposition.

(5) When the majority against the Government is composed of members elected to oppose each other
on measures of first importance, and in particular upon those submitted by the Government.

(6) When the elements composing the majority are so incongruous as to make it improbable that their
fusion will be permanent.

(7) When there is good reason to believe that the people earnestly desire that the policy of the
Government shall be given effect to.>’

The advice went on to state that All these conditions, any one of which is held to justify a

dissolution, unite in the present instance.” According to Crisp ‘The Governor-General was

unmoved by considerations beyond “the parliamentary situation”*.>® Evatt offers the

view that ‘certainly the action of the Governor-General proceeded upon a principle which
was not out of accord with what had until then been accepted as Australian practice,
although the discretion may not have been wisely exercised’.”

NO ADVICE TO DISSOLVE

On 10 January 1918, following the defeat of a national referendum relating to
compulsory military service overseas, Prime Minister Hughes informed the House that
the Government had considered it its duty to resign unconditionally and to offer no advice
to the Governor-General. A memorandum from the Governor-General setting out his
views was tabled in the House:

On the 8th of January the Prime Minister waited on the Governor-General and tendered to him his
resignation. In doing so Mr. Hughes offered no advice as to who should be asked to form an
Administration. The Governor-General considered that it was his paramount duty (a) to make
provision for carrying on the business of the country in accordance with the principles of
parliamentary government, (b) to avoid a situation arising which must lead to a further appeal to the
country within twelve months of an election resulting in the return of two Houses of similar political
complexion, which are still working in unison. The Governor-General was also of the opinion that in
granting a commission for the formation of a new Administration his choice must be determined
solely by the parliamentary situation. Any other course would be a departure from constitutional
practice, and an infringement of the rights of Parliament. In the absence of such parliamentary
indications as are given by a defeat of the Government in Parliament, the Governor-General
endeavoured to ascertain what the situation was by seeking information from representatives of all
sections of the House with a view to determining where the majority lay, and what prospects there
were of forming an alternative Government.

As a result of these interviews, in which the knowledge and views of all those he consulted were most
freely and generously placed at his service, the Governor-General was of the opinion that the majority
of the National Party was likely to retain its cohesion, and that therefore a Government having the
promise of stability could only be formed from that section of the House. Investigations failed to elicit
proof of sufficient strength in any other quarter. It also became clear to him that the leader in the
National Party, who had the best prospect of securing unity among his followers and of therefore

57 ‘Ministerial crisis 1909°, Cabinet minute in connection with the application of the Hon. Andrew Fisher for a dissolution,
PP 5(1914-17) 13.

58 L. F. Crisp, Australian national government, 5th edn, Longman Cheshire, Melbourne, 1983, p. 402.

59 H. V. Evatt, The King and his dominion governors: A study of the reserve powers of the Crown in Great Britain and the
dominions, 2nd edn, Cheshire, Melbourne, 1967, p. 54.
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being able to form a Government having those elements of permanence so essential to the conduct of
affairs during war, was the Right Honourable W. M. Hughes, whom the Governor-General therefore
commissioned to form an Administration.*°

A further case which requires brief mention is that of Prime Minister Fadden who
resigned following a defeat in the House on 3 October 1941. According to Crisp the
Prime Minister ‘apparently relieved the Governor-General from determining the issue
involved in the request of a defeated Prime Minister by advising him, not a dissolution,
but sending for the Leader of the Opposition, Curtin’.*’

Simultaneous dissolution of both Houses

In specific circumstances set out in section 57 of the Constitution, following continued
disagreement between the Senate and the House of Representatives over legislation, the
Governor-General may dissolve both Houses simultaneously. This subject is covered in
detail in the Chapter on ‘Double dissolutions and joint sittings’.

Functions in relation to the Parliament

The functions of the Governor-General in relation to the legislature are discussed in
more detail elsewhere in the appropriate parts of the text. In summary the Governor-
General’s constitutional duties (excluding functions of purely Senate application) are:

e appointing the times for the holding of sessions of Parliament (s. 5);

e proroguing and dissolving Parliament (s. 5);

e issuing writs for general elections of the House (in terms of the Constitution,

exercised ‘in Council’) (s. 32);

e issuing writs for by-elections in the absence of the Speaker (in terms of the
Constitution, exercised ‘in Council’) (s. 33);
recommending the appropriation of revenue or money (s. 56);
dissolving both Houses simultaneously (s. 57);
convening a joint sitting of both Houses (s. 57);
assenting to bills, withholding assent or reserving bills for the Queen’s assent (s. 58);
recommending to the originating House amendments in proposed laws (s. 58); and
submitting to electors proposed laws to alter the Constitution in cases where the two
Houses cannot agree (s. 128).

The Crown in its relations with the legislature is characterised by formality, ceremony
and tradition. For example, tradition dictates that the Sovereign should not enter the
House of Representatives. Traditionally the Mace is not taken into the presence of the
Crown.

It is the practice of the House to agree to a condolence motion on the death of a former
Governor-General,”® but on recent occasions the House has not usually followed the
former practice of suspending the sitting until a later hour as a mark of respect.” In the
case of the death of a Governor-General in office the sitting of the House has been
adjourned as a mark of respect.** An Address to the Queen has been agreed to on the

60 H.R. Deb. (10.1.1918) 2895-6; see also H. V. Evatt, The King and his dominion governors: A study of the reserve powers of the
Crown in Great Britain and the dominions, 2nd edn, Cheshire, Melbourne, 1967, pp. 153—6.

61 L. F. Crisp, Australian national government, 5th edn, Longman Cheshire, Melbourne, 1983, pp. 403—4.

62 VP 1990-93/605 (9.4.1991).

63 E.g. VP 1976-77/253-4 (17.8.1976); VP 1990-93/605 (9.4.1991).

64 VP 1961/6 (7.3.1961).
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death of a former Governor-General who was a member of the Royal Family, and
references have been made to the death of a Governor-General’s close relative.*®

During debate in the House no Member may use the name of the Queen, the
Governor-General (or a State Governor) disrespectfully, or for the purpose of influencing
the House in its deliberations.®’” The practice of the House is that, unless the discussion is
based upon a substantive motion which admits of a distinct vote of the House, reflections
(opprobrious references) must not be cast in debate concerning the conduct of the
Sovereign or the Governor-General, including a Governor-General designate. It is
acceptable for a Minister to be questioned, without criticism or reflection on conduct,
regarding matters relating to the public duties for which the Governor-General is
responsible. (For more detail and related rulings see Chapters on ‘Control and conduct of
debate’ and ‘Questions’.)

Functions in relation to the Executive Government

The executive power of the Commonwealth is vested in the Queen, and is exercisable
by the Governor-General as the Queen’s representative,” the Queen’s role being
essentially one of name only. Section 61 of the Constitution states two principal elements
of executive power which the Governor-General exercises, namely, the execution and
maintenance of the Constitution, and the execution and maintenance of the laws passed
(by the Parliament) in accordance with the Constitution.

The Constitution, however, immediately provides that in the government of the
Commonwealth, the Governor-General is advised by a Federal Executive Council,69
effecting the concept of responsible government. The Governor-General therefore does
not perform executive acts alone but ‘in Council’, that is, acting with the advice of the
Federal Executive Council.”’ The practical effect of this is, as stated in Quick and
Garran:

. . . that the Executive power is placed in the hands of a Parliamentary Committee, called the Cabinet,
and the real head of the Executive is not the Queen but the Chairman of the Cabinet, or in other words
the Prime Minister.”"

Where the Constitution prescribes that the Governor-General (without reference to ‘in
Council’) may perform certain acts, it can be said that these acts are also performed in
practice with the advice of the Federal Executive Council in all but exceptional
circumstances.

As Head of the Executive Government, * in pursuance of the broad scope of power
contained in section 61, the constitutional functions of the Governor-General, excluding
those of historical interest, are summarised as follows:

e choosing, summoning and dismissing Members of the Federal Executive Council

(s. 62);

65 VP 1974-75/9 (9.7.1974).

66 VP 1974-75/153 (17.9.1974).

67 S.0. 88.

68 Constitution, ss. 2, 61.

69 Constitution, s. 62.

70 Constitution, s. 63.

71 Quick and Garran, p. 703.

72 For further discussion on the Executive Government (i.e. the Ministry) see Ch. on ‘House, Government and Opposition’.
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e cstablishing Departments of State and appointing (or dismissing) officers to
administer Departments of State (these officers are Members of the Federal
Executive Council and are known as Ministers of State) (s. 64);

e directing, in the absence of parliamentary provision, what offices shall be held by
Ministers of State (s. 65);

e appointing and removing other officers of the Executive Government (other than
Ministers of State or as otherwise provided by delegation or as prescribed by
legislation) (s. 67); and

e acting as Commander-in-Chief of the naval and military forces (s. 68).

Functions in relation to the Judiciary

The judicial power of the Commonwealth is vested in the High Court of Australia, and
such other federal courts that the Parliament creates or other courts it invests with federal
jurisdiction.”

The judiciary is the third element of government in the tripartite division of
Commonwealth powers. The Governor-General is specifically included as a constituent
part of the legislative and executive organs of power but is not part of the judiciary. While
the legislature and the Executive Government have common elements which tend to fuse
their respective roles, the judiciary is essentially independent. Nevertheless in terms of its
composition it has a relationship to the executive branch (the Governor-General in
Council) and is answerable in certain circumstances to the Parliament. The Governor-
General in Council appoints justices of the High Court, and of other federal courts created
by Parliament. Justices may only be removed by the Governor-General in Council on an
address from both Houses praying for such removal on the ground of proved
misbehaviour or incapacity.”*

See also ‘The Courts and Parliament’ at page 18.

POWERS AND JURISDICTION OF THE HOUSES

While the Constitution states that the legislative power of the Commonwealth is vested
in the Queen, a Senate and a House of Representatives75 and, subject to the Constitution,
that the Parliament shall make laws for the ‘peace, order, and good government of the
Commonwealth’,”® the Parliament has powers and functions other than legislative. The
legislative function is paramount but the exercise of Parliament’s other powers, which are
of historical origin, are important to the understanding and essential to the working of
Parliament.

Non-legislative powers

Section 49
Section 49 of the Constitution states:

The powers, privileges, and immunities of the Senate and of the House of Representatives, and of the
members and the committees of each House, shall be such as are declared by the Parliament, and until

73 Constitution, s. 71.

74 Constitution, s. 72.

75 Constitution, s. 1.

76 Constitution, ss. 51, 52.
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declared shall be those of the Commons House of Parliament of the United Kingdom, and of its
members and committees, at the establishment of the Commonwealth.

In 1987 the Parliament enacted comprehensive legislation under the head of power
constituted by section 49. The Parliamentary Privileges Act 1987 provides that, except to
the extent that the Act expressly provides otherwise, the powers, privileges and
immunities of each House, and of the Members and the committees of each House, as in
force under section 49 of the Constitution immediately before the commencement of the
Act, continue in force. The provisions of the Act are described in detail in the Chapter on
‘Parliamentary privilege’. In addition, the Parliament has enacted a number of other laws
in connection with specific aspects of its operation, for example, the Parliamentary
Precincts Act, the Parliamentary Papers Act, the Parliamentary Service Act and the
Parliamentary Proceedings Broadcasting Act.

The significance of these provisions is that they give to both Houses considerable
authority in addition to the powers which are expressly stated in the Constitution. The
effect on the Parliament is principally in relation to its claim to the ‘ancient and
undoubted privileges and immunities’ which are necessary for the exercise of its
constitutional powers and functions.”’

It is important to note that in 1704 it was established that the House of Commons (by
itself) could not create any new privilege;”® but it could expound the law of Parliament
and vindicate its existing privileges. Likewise neither House of the Commonwealth
Parliament could create any new privilege for itself, although the Parliament could enact
legislation to such an end. The principal powers, privileges and immunities of the House
of Commons at the time of Federation (thus applying in respect of the Commonwealth
Parliament until the Parliament ‘otherwise provided’) are summarised in Quick and
Garran.

It should be noted that some of the traditional rights and immunities enjoyed by virtue
of s. 49 have been modified since 1901—for instance, warrants for the committal of
persons must specify the particulars determined by the House to constitute an offence,
neither House may expel its members, and the duration of the immunity from arrest in
civil causes has been reduced.””

Section 50

Section 50 of the Constitution provides that:
Each House of the Parliament may make rules and orders with respect to:
(i.) The mode in which its powers, privileges, and immunities may be exercised and upheld:

(ii.) The order and conduct of its business and proceedings either separately or jointly with the other
House.

The first part of this section enables each House to deal with procedural matters
relating to its powers and privileges and, accordingly, the House has adopted a number of
standing orders relating to the way in which its powers, privileges and immunities are to
be exercised and upheld. These cover such matters as the:

e procedure in matters of privilege (S.0.s 51-53);

e power to order attendance or arrest (S.0.s 93, 96);

e power to appoint committees (S.0.s 214-224);

77 See Ch. on ‘Parliamentary privilege’ for a detailed discussion of the application of privilege.
78 May, 2th edn, p. 218.
79 See especially the Parliamentary Privileges Act 1987 and Ch. on ‘Parliamentary privilege’.
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o power of summons (S.0.s 236, 249, 254);
e issues to do with evidence (S.0.s 236, 237, 242, 255); and
e protection of witnesses (S.O. 256).

The second part enables each House to make rules and orders regulating the conduct
of its business. A comprehensive set of standing orders has been adopted by the House
and these orders may be supplemented from time to time by way of sessional orders and
special resolutions.

Section 50 confers on each House the absolute right to determine its own procedures
and to exercise control over its own internal proceedings. The House has in various areas
imposed limits on itself—for example, by the restrictions placed on Members in its rules
of debate;.o Legislation has been enacted to remove the power of the House to expel a
Member.

Legislative power

The legislative function of the Parliament is its most important and time-consuming.
The principal legislative powers of the Commonwealth exercised by the Parliament are
set out in sections 51 and 52 of the Constitution. However, the legislative powers of these
sections cannot be regarded in isolation as other constitutional provisions extend, limit,
restrict or qualify their provisions.

The distinction between the sections is that section 52 determines areas within the
exclusive jurisdiction of the Parliament, while the effect of section 51 is that the itemised
grant of powers includes a mixture of exclusive powers and powers exercised
concurrently with the States. For example, some of the powers enumerated in section 51:

e did not belong to the States prior to 1901 (for example, fisheries in Australian waters

beyond territorial limits) and for all intents and purposes may be regarded as
exclusive to the Federal Parliament;

e were State powers wholly vested in the Federal Parliament (for example, bounties on

the production or export of goods); or

e are concurrently exercised by the Federal Parliament and the State Parliaments (for

example, taxation, except customs and excise).

In keeping with the federal nature of the Constitution, powers in areas of government
activity not covered by section 51, or elsewhere by the Constitution, have been regarded
as remaining within the jurisdiction of the States, and have been known as the ‘residual
powers’ of the States.

It is not the purpose of this text to detail the complicated nature of the federal
legislative power under the Constitution.®' However, the following points are useful for
an understanding of the legislative role of the Parliament:

e as a general rule, unless a grant of power is expressly exclusive under the

Constitution, the powers of the Commonwealth are concurrent with the continuing
powers of the States over the same matters;

80 Parliamentary Privileges Act 1987, s. 8.

81 Detailed discussion can be found, for example, in Quick and Garran, pp. 508-662; G. Moens and J. Trone, Lumb, Moens and
Trone, The Constitution of Australia annotated, 9th edn, LexisNexis Butterworths, Sydney, 2016, pp. 118-238; W. Anstey
Wynes, Legislative, executive and judicial powers in Australia, Sth edn, Law Book Co., Sydney, 1976, Chs. 6 & 7; and
P. Hanks, Hanks Australian constitutional law: materials and commentary, 9th edn, LexisNexis Butterworths, 2013.
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e sections, other than sections 51 and 52, grant exclusive power to the
Commonwealth—for example, section 86 (customs and excise duties);
e section 51 operates ‘subject to’ the Constitution—for example, section 51(i) (Trade
and Commerce) is subject to the provisions of section 92 (Trade within the
Commonwealth to be free);
section 51 must be read in conjunction with sections 106, 107, 108 and 109—for
example, section 109 prescribes that in the case of any inconsistency between a State
law and a Commonwealth law, the Commonwealth law shall prevail to the extent of
the inconsistency;
the Commonwealth has increasingly extended its legislative competence by means
of section 96 (Financial assistance to States)—for example, in areas such as
education, health and transport. This action has been a continuing point of
contention and has led to changing concepts of federalism;
section 51(xxxvi) recognises Commonwealth jurisdiction over 22 sections of the
Constitution which include the provision ‘until the Parliament otherwise provides—
for example, section 29 (Electoral divisions). Generally they are provisions relating
to the parliamentary and executive structure and, in most cases, the Parliament has
taken action to alter these provisions;82
section 51(xxxix) provides power to the Parliament to make laws on matters
incidental to matters prescribed by the Constitution. This power, frequently and
necessarily exercised, has been put to some significant uses—for example,
jurisdictional powers and procedure of the High Court, and legislation concerning
the operation of the Parliament;®’
section 51(xxix) the ‘external affairs power’ has been relied on effectively to extend
the reach of the Commonwealth Parliament’s legislative power into areas previously
regarded as within the responsibility of the States (in the Tasmanian Dams Case
(1983) the High Court upheld a Commonwealth law enacted to give effect to
obligations arising from a treaty entered into by the Federal Government);*
similarly section 51(xx) the ‘corporations power’ has been relied on in relation to
federal legislation on workplace relations;
section 51 itself has been altered on two occasions, namely, in 1946 when paragraph
(xxiiiA) was inserted and in 1967 when paragraph (xxvi) was altered;"*
the Commonwealth has been granted exclusive (as against the States) legislative
power in relation to any Territory by section 122, read in conjunction with section
52;
the Federal Parliament on the other hand is specifically prohibited from making laws
in respect of certain matters—for example, in respect of religion by section 116;
in practice Parliament delegates much of its legislative power to the Executive
Government. Acts of Parliament frequently delegate to the Governor-General (that
is, the Executive Government) a regulation making power for administrative
purposes. However, regulations and other legislative instruments must be laid before

82 Quick and Garran, pp. 647-8.

83 Quick and Garran, pp. 651-5.

84 Commonwealth v. Tasmania (1983) 158 CLR 1.

85 Constitution Alteration (Social Services) 1946; Constitution Alteration (Aboriginals) 1967.
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Parliament, which exercises ultimate control by means of its power of
disallowance;86

e it is not possible for a Parliament to bind successor Parliaments, for example by
enacting legislation in certain terms, as whatever provisions may be provided for in
an Act may be repealed or amended by another Parliament.®’

THE COURTS AND PARLIAMENT

The Constitution deliberately confers great independence on the federal courts of
Australia. At the same time the Parliament plays a considerable role in the creation of
courts, investing other courts with federal jurisdiction, prescribing the number of justices
to be appointed to a particular court, and so on. In the scheme of the Constitution, the
courts and the Parliament provide checks and balances on each other.

Constitutional provisions

With the exception of the High Court which is established by the Constitution, federal
courts depend on Parliament for their creation.*® The Parliament may provide for the
appointment of justices to the High Court additional to the minimum of a Chief Justice
and two other justices.*” As prescribed by Parliament, the High Court now consists of a
Chief Justice and six other justices.”

The appointment of justices of the High Court and of other courts created by the
Parliament is made by the Governor-General in Council. Justices of the High Court may
remain in office until they attain the age of 70 years. The maximum age for justices of any
court created by the Parliament is also 70 years, although the Parliament may legislate to
reduce this maximum.”' Justices may be removed from office by the Governor-General in
Council following addresses by both Houses of the Parliament®” (see page 19).

The appellate jurisdiction (i.e. the hearing and determining of appeals) of the High
Court is laid down by the Constitution but is subject to such exceptions and regulations as
the Parliament prescribes,” providing that:

... no exception or regulation prescribed by the Parliament shall prevent the High Court from hearing
and determining any appeal from the Supreme Court of a State in any matter in which at the
establishg}ent of the Commonwealth an appeal lies from such Supreme Court to the Queen in
Council.

The Constitution empowers the Parliament to make laws limiting the matters in which
leave of appeal to Her Majesty in Council (the Privy Council) may be asked.” Laws have
been enacted to limit appeals to the Privy Council from the High Court”® and to exclude
appeals from other federal courts and the Supreme Courts of Territories.”” Special leave
of appeal to the Privy Council from a decision of the High Court may not be asked in any

86 See ‘Delegated legislation’ in Ch. on ‘Legislation’.

87 Kartinyeri v. Commonwealth [1998] HCA 22, paras 13—16; and see, for example, H.R. Deb. (30.5.2006) 17-18.
88 E.g. Federal Court of Australia, Family Court of Australia, Federal Circuit Court (formerly Federal Magistrates Court).
89 Constitution, s. 71.

90 Judiciary Act 1903, s. 4.

91 Constitution, s. 72. Constitution alteration in 1977, Constitution Alteration (Retirement of Judges) Act 1977.

92 Constitution, s. 72.

93 E.g. Commonwealth Places (Application of Laws) Act 1970, s. 16; Judiciary Act 1903, s. 35.

94 Constitution, s. 73.

95 Constitution, s. 74.

96 Privy Council (Limitation of Appeals) Act 1968, s. 3; Privy Council (Appeals from the High Court) Act 1975, s. 3.
97 Privy Council (Limitation of Appeals) Act 1968, s. 4.
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matter except where the decision of the High Court was given in a proceeding that was
commenced in a court before the date of commencement of the Privy Council (Appeals
from the High Court) Act on 8 July 1975, other than an inter se matter (as provided by
section 74). Such an appeal has been described as ‘effectively impossible’.” Section 11
of the Australia Act 1986 provided for the termination of appeals to the Privy Council
from all ‘Australian courts’ defined as any court other than the High Court.

The Constitution confers original jurisdiction on the High Court in respect of certain
matters” with which the Parliament may not interfere other than by definition of
jurisdiction.'” The Parliament may confer additional original jurisdiction on the High
Court'" and has done so in respect of ‘all matters arising under the Constitution or
involving its interpretation’ and ‘trials of indictable offences against the laws of the
Commonwealth’.""”

Sections 77-80 of the Constitution provide Parliament with power to:

e define the jurisdiction of the federal courts (other than the High Court);

e define the extent to which the jurisdiction of any federal court (including the High

Court) shall be exclusive of the jurisdiction of State courts;

e invest any State court with federal jurisdiction;

e make laws conferring rights to proceed against the Commonwealth or a State;

e prescribe the number of judges to exercise the federal jurisdiction of any court; and

e prescribe the place of any trial against any law of the Commonwealth where the

offence was not committed within a State.

Removal of justices from office

Section 72 of the Constitution provides that justices may only be removed from office
by the Governor-General in Council, on an address from both Houses of the Parliament
in the same session, praying for such removal on the ground of proved misbehaviour or
incapacity.'” A joint address under this section may originate in either House although
Quick and Garran suggests that it would be desirable for the House of Representatives to
take the initiative.'® There is no provision for appeal against removal.'”® There has been
no case in the Commonwealth Parliament of an attempt to remove a justice of the High
Court or other federal court. However, the conduct of a judge has been investigated by
Senate committees and a Parliamentary Commission of Inquiry. It may be said that, in
such matters, as in cases of an alleged breach of parliamentary privilege or contempt, the
Parliament may engage in a type of judicial procedure.

98 P. Hanks, Hanks Australian constitutional law: materials and commentary, 9th edn, LexisNexis Butterworths, 2013, p. 50, see
also pp. 38-9.
99 Constitution, s. 75.
100 Constitution, s. 77; e.g. Extradition (Foreign States) Act 1966, s. 25.
101 Constitution, s. 76.
102 Judiciary Act 1903, s. 30.
103 See also Odgers, 14th edn, pp. 677-710.
104 Quick and Garran, p. 731.
105 Quick and Garran, p. 730.
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Parliamentary Commission of Inquiry

In May 1986 the Parliament established, by legislation, a Parliamentary Commission
of Inquiry'”® to inquire and advise the Parliament whether any conduct of the Honourable
Lionel Keith Murphy (a High Court judge) had been such as to amount, in its opinion, to
proved misbehaviour within the meaning of section 72 of the Constitution.

The Act provided for the commission to consist of three members, including a
Presiding Member, each to be a serving or former judge, to be appointed by resolutions of
the House and the Senate.'”’ Staff were appointed under the authority of the Presiding
Officers.

In August 1986, following a special report to the Presiding Officers relating to the
terminal illness of the judge,'® the inquiry was discontinued and the Act establishing the
Commission repealed. The repealing Act also contained detailed provisions for the
custody of documents in the possession of the commission immediately before the
commencement of the repeal Act.'”

The meaning of ‘misbehaviour’and ‘incapacity’
Prior to the matters arising in 1984-86, little had been written about the meaning of
section 72. Quick and Garran had stated:

Misbehaviour includes, firstly, the improper exercise of judicial functions; secondly, wilful neglect of
duty, or non-attendance; and thirdly, a conviction for any infamous offence, by which, although it be
not connected with the duties of his office, the offender is rendered unfit to exercise any office or
public franchise. (Todd, Parl. Gov. in Eng., ii. 857, and authorities cited.)

‘Incapacity’ extends to incapacity from mental or bodily infirmity, which has always been held to
justify the termination of an office held during good behaviour . . . The addition of the word does not
therefore alter the nature of the tenure of good behaviour, but merely defines it more accurately.

No mode is prescribed for the proof of misbehaviour or incapacity, and the Parliament is therefore free
to prescribe its own procedure. Seeing, however, that proof of definite legal breaches of the conditions
of tenure 1s requlred and that the enquiry is therefore in its nature more strictly judicial than in
England,!"'"" it is conceived that the procedure ought to partake as far as possible of the formal nature
of a criminal trial; that the charges should be definitely formulated, the accused allowed full
opportunities of defence and the proof established by evidence taken at the Bar of each House. "

In an opinion published with the report of the Senate Select Committee on the Conduct
of a Judge, the Commonwealth Solicitor-General stated, inter alia:

Misbehaviour is limited in meaning in section 72 of the Constitution to matters pertaining to—

(1) judicial office, including non-attendance, neglect of or refusal to perform duties; and

(2) the commission of an offence against the general law of such a quality as to indicate that the
incumbent is unfit to exercise the office.

Misbehaviour is defined as breach of condition to hold office during good behaviour. It is not limited

to conviction in a court of law. A matter pertaining to office or a breach of the general law of the

requisite seriousness in a matter not pertaining to office may be found by proof, in appropriate

106 Parliamentary Commission of Inquiry Act 1986. Accounts of the 1984 Senate committee inquiries leading to the establishment
of the Commission, and of the operation of the Commission and the course of its inquiry are given at pp. 21-26 of the second
edition.

107 VP 1985-87/950 (20.5.1986); J 1985-87/1009-10 (27.5.1986).

108 Parliamentary Commission of Inquiry, Special report, 5 August 1986, PP 443 (1986).

109 The records were placed into the custody of the Presiding Officers. In December 2016 the Presiding Officers announced that they
had authorised the publication of the Class B records of the Commission, containing material mostly relating to the interpretation
of section 72 of the Constitution; and in June 2017 they authorised the publication of the Class A records of the Commission,
containing material relating to the conduct of the Hon. Lionel Keith Murphy, see Speaker’s statement to House H.R. Deb.
(22.6.2017) 7423-5 and <http://www.aph.gov.au/Parliamentary Business/Parliamentary_ Commission>. The records were also
presented to each House, VP 2016-18/1105 (14.9.2017).

110 The Act of Settlement 1701 (UK) provided that judges held office during good behaviour but could be removed by addresses
from both Houses of Parliament. For historical discussion relating to Australia see L. Lovelock and J. Evans, New South Wales
Legislative Council Practice, Federation Press, Sydney, 2008, pp. 581-2.

111 Quick and Garran, pp. 731-2.
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manner, to the Parliament in Broceedings where the offender has been given proper notice and
opportunity to defend himself.

Mr C.W. Pincus QC, in an opinion also published by the committee, stated on the

other hand:

of

As a matter of law, I differ from the view which has previously been expressed as to the meaning of
section 72. I think it is for Parliament to decide whether any conduct alleged against a judge
constitutes misbehaviour sufficient to justify removal from office. There is no ‘technical’ relevant
meaning of misbehaviour and in particular it is not necessary, in order for the jurisdiction under
section 72 to be enlivened, that an offence be proved. 13

The Presiding Officers presented a special report from the Parliamentary Commission
Inquiry containing reasons for a ruling on the meaning of ‘misbehaviour’ for the

purposes of section 72.''* Sir George Lush stated, inter alia,

... my opinion is that the word ‘misbehaviour’ in section 72 is used in its ordinary meaning, and not
in the restricted sense of ‘misconduct in office’. It is not confined, either, to conduct of a criminal
matter.

and later:

The view of the meaning of misbehaviour which I have expressed leads to the result that it is for
Parliament to decide what is misbehaviour, a decision which will fall to be made in the light of
contemporary values. The decision will involve a concept of what, again in the light of contemporary
values, are the standards to be expected of the judges of the High Court and other courts created under
the Constitution. The present state of Australian jurisprudence suggests that if a matter were raised in
addresses against a judge which was not on any view capable of being misbehaviour calling for
removal, the High Court would have power to intervene if asked to do so.'"™

Sir Richard Blackburn stated:

All the foregoing discussion relates to the question whether ‘proved misbehaviour’ in section 72 of the
Constitution must, as a matter of construction, be limited as contended for by counsel. In my opinion
the reverse is correct. The material available for solving this problem of construction suggests that
‘proved misbehaviour’ means such misconduct, whether criminal or not, and whether or not displayed
in the actual exercise of judicial functions, as, being morally wrong, demonstrates the unfitness for
office of the judge in question. If it be a legitimate observation to make, I find it difficult to believe
that the Constitution of the Commonwealth of Australia should be construed so as to limit the power
of the Parliament to address for the removal of a judge, to grounds expressed in terms which in one
eighteenth-century case were said to apply to corporations and their officers and corporators, and
which have not in or since that case been applied to any judge.'®

Mr Wells stated:

112
113
114

115
116
117

...the word ‘misbehaviour’ must be held to extend to conduct of the judge in or beyond the
execution of his judicial office, that represents so serious a departure from standards of proper
behaviour by such a judge that it must be found to have destroyed public confidence that he will
continue to do his duty under and pursuant to the Constitution.

... Section 72 requires misbehaviour to be ‘proved’. In my opinion, that word naturally means proved
to the satisfaction of the Houses of Parliament whose duty it is to consider whatever material is
produced to substantiate the central allegations in the motion before them. The Houses of Parliament
may act upon proof of a crime, or other unlawful conduct, represented by a conviction, or other formal
conclusion, recorded by a court of competent jurisdiction; but, in my opinion, they are not obliged to
do so, nor are they confined to proof of that kind. Their duty, I apprehend, is to evaluate all material
advanced; to give to it, as proof, the weight it may reasonably bear; and to act accordingly.

According to entrenched principle, there should, in my opinion, be read into section 72 the
requirement that natural justice will be administered to a judge accused of misbehaviour . . .!!’

Senate Select Committee on the Conduct of a Judge, Report, PP 168 (1984) 58.

ibid., p. 27.

Parliamentary Commission of Inquiry, Special report dealing with the meaning of ‘misbehaviour’for the purposes of section 72
of the Constitution, 19 August 1986, PP 443 (1986).

ibid., pp. 18-19.

ibid., p. 32.

ibid., p. 45. ‘Natural justice’ is now more commonly referred to as ‘procedural fairness’.
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Parliamentary Commission to investigate misbehaviour or incapacity

The Judicial Misbehaviour and Incapacity (Parliamentary Commissions) Act 2012
provides that the Houses of the Parliament may each pass a resolution, in the same
session, establishing a Commission to investigate a specified allegation of misbehaviour
or incapacity of a specified Commonwealth judicial officer (that is, a High Court judge, a
judge of the Federal Court of Australia, the Family Court of Australia or the Federal
Circuit Court). The purpose of a Commission is to investigate the allegation, and report to
the Houses of the Parliament on whether there is evidence that would let the Houses of
the Parliament conclude that the alleged misbehaviour or incapacity is proved.

A Commission is established by the resolution of both Houses, and consists of three
members, nominated by the Prime Minister following consultation with the Leader of the
Opposition. A Commission ceases to exist, by joint determination of the Presiding
Officers, when the Presiding Officers are satisfied that the Commission’s functions have
been performed, or that the specified person has ceased to be a Commonwealth judicial
officer. The Act sets down the rules for an investigation by a Commission, and requires it
to report on its investigation to the Houses of the Parliament.

The courts as a check on the power of Parliament

In the constitutional context of the separation of powers, the courts, in their
relationship to the Parliament, provide the means whereby the Parliament may be
prevented from exceeding its constitutional powers. Wynes writes:

The Constitution and laws of the Commonwealth being, by covering Cl. V. [5] of the Constitution Act,
‘binding on the Courts, judges and people of every State and of every part of the Commonwealth’, it is
the essential function and duty of the Courts to adjudicate upon the constitutional competence of any
Federal or State Act whenever the question falls for decision before them in properly constituted
litigation. ''®

Original jurisdiction in any matter arising under the Constitution or involving its
interpretation has been conferred on the High Court by an Act of Parliament,'"® pursuant
to section 76(i) of the Constitution. The High Court does not in law have any power to
veto legislation and it does not give advisory opinions'” but in deciding between litigants
in a case it may determine that a legislative enactment is unconstitutional and of no effect
in the circumstances of the case. On the assumption that in subsequent cases the court
will follow its previous decision (not always the case'*") a law deemed ultra vires (that is,
beyond the powers of the Parliament) becomes a dead letter.

The power of the courts to interpret the Constitution and to determine the
constitutionality and validity of legislation gives the judiciary the power to determine
certain matters directly affecting the Parliament and its proceedings. The range of High
Court jurisdiction in these matters can be seen from the following cases: '

118 W. Anstey Wynes, Legislative, executive and judicial powers in Australia, 5th edn, Law Book Co., Sydney, 1976, p. 30.

119 Judiciary Act 1903, s. 30.

120 See In re Judiciary and Navigation Acts, (1921) 29 CLR 257. A Constitution Alteration (Advisory Jurisdiction of High Court)
Bill 1983 provided for a referendum to be held on this matter but, although passed by both Houses, it was not submitted to the
people.

121 E.g. Amalgamated Society of Engineers v. Adelaide S hip Co. Ltd (Engineers Case) (1920) 28 CLR 129; and Cole v.
Whitfield (1998) 165 CLR 360.

122 For the High Court’s role as the Court of Disputed Returns see Ch. on ‘Elections and the electoral system’. Cases involving
challenges to membership of the Parliament under the Constitution are covered in the Ch. on ‘Members’, and cases involving
taxation and some other laws are covered in the Ch. on ‘Financial legislation’.
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e Petroleum and Minerals Authority case'*—The High Court ruled that the passage

of the Petroleum and Minerals Authority Bill through Parliament had not satisfied

the provisions of section 57 of the Constitution and was consequently not a bill upon

which the joint sitting of 1974 could properly deliberate and vote, and thus that it
was not a valid law of the Commonwealth.'**

McKinlay’s case'*—The High Court held that (1) sections 19, 24 and 25 of the

Commonwealth Electoral Act 1918, as amended, did not contravene section 24 of

the Constitution and (2) whilst sections 3, 4 and 12(a) of the Representation Act

1905, as amended, remained in their present form, the Representation Act was not a

valid law by which the Parliament otherwise provides within the meaning of the

second paragraph of section 24 of the Constitution.

McKellar’s case'**—The High Court held that a purported amendment to section 10

of the Representation Act 1905, contained in the Representation Act 1964, was

invalid because it offended the precepts of proportionality and the nexus with the
size of the Senate as required by section 24 of the Constitution.

Postal allowance case'>’—The High Court held that the operation of section 4 of the

Parliamentary Allowances Act 1952 and provisions of the Remuneration Tribunals

Act 1973 denied the existence of an executive power to increase the level of a postal

allowance—a ministerial decision to increase the allowance was thus held to be

invalid.

e Roach’s case'**—The High Court found in 2007 that amendments to section 93 of
the Commonwealth Electoral Act 1918, to remove the entitlement to vote from all
persons serving a sentence of imprisonment, were invalid, being inconsistent with
the system of representative democracy established by the Constitution.

e Rowe’s case'”—During the 2010 general election campaign, the High Court
declared invalid amendments to the Commonwealth Electoral Act 1918 which had
reduced the time available for updating the electoral rolls after the issue of writs.

e Cases involving Commonwealth expenditure—in Combet (2005) the High Court
rejected arguments that the broad terms of statements in an Appropriation Act were
such that the Parliament could not be said to have authorised certain expenditure.
The effect was that it was recognised as a matter for the Parliament, and not the
courts, to determine the level of detail in such provisions. In Pape (2009) the Court
held that a parliamentary appropriation was a prerequisite for the lawful availability
of money for expenditure, but not in itself authority for expenditure; and that
authority for Commonwealth expenditure must be found in the executive power or
in legislation under a head of power in the Constitution. In this case the Court upheld
the validity of the Tax Bonus for Working Australians Act (No. 2) 2009, but in
Williams (2012) and Williams (No. 2) (2014) the Court held that the Commonwealth

123 Victoria v. Commonwealth (1975) 134 CLR 81.

124 See also Ch. on ‘Double dissolutions and joint sittings’ for the cases concerning s. 57.

125 Attorney-General (Australia) (ex rel. McKinlay) v. Commonwealth (1975) 135 CLR 1.

126 Attorney-General (NSW) (ex rel. McKellar) v. Commonwealth (1977) 139 CLR 527.

127 Brown v. West and anor (1990) 169 CLR 195.

128 Roach v. Electoral Commissioner [2007] HCA 43.

129 Rowe v. Electoral Commissioner [2010] HCA 46. The amendments made in 2006 had operated for the 2007 general election.
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did not have the power to make payments under funding agreements (in this instance
in relation to school chaplaincy) without the legislative authority to do so.'*

It should be noted that the range of cases cited is not an indication that either House
has conceded any role to the High Court, or other courts, in respect of its ordinary
operations or workings. In Cormack v. Cope the High Court refused to grant an
injunction to prevent a joint sitting convened under section 57 from proceeding (there
was some division as to whether a court had jurisdiction to intervene in the legislative
process before a bill had been assented to). The joint sitting proceeded, and later the
Court considered whether, in terms of the Constitution, one Act was validly enacted. !

Jurisdiction of the courts in matters of privilege

By virtue of section 49 of the Constitution the powers, privileges and immunities of the
House of Representatives were, until otherwise declared by the Parliament, the same as
those of the House of Commons as at 1 January 1901. The Parliamentary Privileges Act
1987 constituted a declaration of certain ‘powers, privileges and immunities’, but section
5 provided that, except to the extent that the Act expressly provided otherwise, the
powers, privileges and immunities of each House, and the members and committees of
each House, as in force under section 49 of the Constitution immediately before the
commencement of the Act, continued in force.

As far as the House of Commons is concerned, the origin of its privileges lies in either
the privileges of the ancient High Court of Parliament (before the division into Commons
and Lords) or in later law and statutes; for example, Article 9 of the Bill of Rights of
16883 declares what is perhaps the basic privilege:

That the freedom of speech and debates or proceedings in Parliament ought not to be impeached or
questioned in any court or place out of Parliament.

This helped establish the basis of the relationship between the House of Commons and
the courts. However a number of grey areas remained, centring on the claim of the House
of Commons to be the sole and exclusive judge of its own privilege, an area of law which
it maintained was outside the ambit of the ordinary courts and which the courts could not
question. The courts maintained, on the contrary, that the lex et consuetudo parliamenti
(the law and custom of Parliament) was part of the law of the land and that they were
bound to decide any question of privilege arising in a case within their jurisdiction and to
decide it according to their own interpretation of the law. Although there is a wide field of
agreement between the House of Commons and the courts on the nature and principles of
privilege, questions of jurisdiction are not wholly resolved.'**

In the Commonwealth Parliament, the raising, consideration and determination of
complaints of breach of privilege or contempt occurs in each House. The Houses are able
to impose penalties for contempt, although some recourse to the courts could be possible.
Section 9 of the Parliamentary Privileges Act requires that where a House imposes a
penalty of imprisonment for an offence against that House, the resolution imposing the

130 Combet v. Commonwealth (2005) 221 ALR 621; Pape v. Commissioner of Taxation [2009] HCA 23; Williams v.
Commonwealth [2012] HCA 23; Williams v. Commonwealth (No. 2) [2014] HCA 23.

131 And see G. Moens and J. Trone, Lumb, Moens and Trone, The Constitution of Australia annotated, 9th edn, LexisNexis
Butterworths, Sydney, 2016, pp. 256-61; P. Hanks, Hanks Australian constitutional law: materials and commentary, 9th edn,
LexisNexis Butterworths, 2013, pp. 807—12.

132 Sometimes cited as 1689. However, 1688 is historical UK practice, and consistent with the Parliamentary Privileges Act 1987
and other Australian legislation. For explanation for assigning the year 1688 see editorial information attached to the text of the
Bill of Rights [1688] on the legislation.gov.uk database.

133 For historical account see May, 24th edn, pp. 281-305.
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penalty and the warrant committing the person to custody must set out the particulars of
the matters determined by the House to constitute the offence. The effect of this provision
is that a person committed to prison could seek a court determination as to whether the
offence alleged to constitute a contempt was in fact capable of constituting a contempt.
These matters are dealt with in more detail in the Chapter on ‘Parliamentary privilege’.

The right of Parliament to the service of its Members in priority to the
claims of the courts

This is one of the oldest of parliamentary privileges from which derives Members’
immunity from arrest in civil proceedings and their exemption from attendance as
witnesses and from jury service.

Members of Parliament are immune from arrest or detention in a civil cause on sitting
days of the House of which the person is a Member, on days on which a committee of
which the person is a member meets and on days within five days before and after such
days."**

Section 14 of the Parliamentary Privileges Act also grants an immunity to Senators and
Members from attendance before courts or tribunals for the same periods as the immunity
from arrest in civil causes. In the House of Commons it has been held on occasion that
the service of a subpoena on a Member to attend as a witness was a breach of
privilege."> When such matters have arisen the Speaker has sometimes written to court
authorities asking that the Member be excused.

By virtue of the Jury Exemption Act, Members of Parliament are not liable, and may
not be summoned, to serve as jurors in any Federal, State or Territory court.'*®

For a more detailed treatment of this subject see Chapter on ‘Parliamentary privilege’.

Attendance of parliamentary employees in court or their arrest

Section 14 of the Parliamentary Privileges Act provides that an officer of a House shall
not be required to attend before a court or tribunal, or arrested or detained in a civil cause,
on a day on which a House or a committee upon which the officer is required to attend
meets, or within five days before or after such days.

Standing order 253 provides that an employee of the House, or other staff employed to
record evidence before the House or any of its committees, may not give evidence
relating to proceedings or the examination of a witness without the permission of the
House.

A number of parliamentary employees are exempted from attendance as jurors in
Federal, State and Territory courts."”” Exemption from jury service has been provided on
the basis that certain employees have been required to devote their attention completely to
the functioning of the House and its committees.

(See also Chapters on ‘Documents’ and ‘Parliamentary privilege’.)

134 Parliamentary Privileges Act 1987, s. 14.

135 May, 24th edn, p. 248, although it is doubtful whether in modern times actual service would as a general rule be regarded as a
breach.

136 Jury Exemption Act 19635, s. 4.
137 Jury Exemption Regulations, SR 186 of 1987.
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Parliament and the courts—other matters

Other matters involving the relationship between Parliament and the courts which
require brief mention are:
e [nterpretation of the Constitution. In 1908, the Speaker ruled:

... the obligation does not rest upon me to interpret the Constitution . .. the only body fully
entitled to interpret the Constitution is the High Court. .. Not even this House has the power
finally to interpret the terms of the Constitution,'**

This ruling has been generally followed by all subsequent Speakers.

o The sub judice convention. It is the practice of the House that matters awaiting or
under adjudication in a court of law should not be brought forward in debate. This
convention is sometimes applied to restrict discussion on current proceedings before
a royal commission, depending on its terms of reference and the particular
circumstances. In exercising a discretion in applying the sub judice convention the
Speaker makes decisions which involve the inherent right of the House to inquire
into and debate matters of public importance while at the same time ensuring that the
House does not set itself up as an alternative forum to the courts or permit the
proceedings of the House to interfere with the course of justice.'*

o Reflections on the judiciary. Standing order 89 provides, inter alia, that a Member
must not use offensive words against a member of the judiciary.'*°

o The legal efficacy of orders and resolutions of the House. This is discussed in the
Chapter on ‘Motions’.

CONSTITUTION ALTERATION

There is no limit to the power to amend the Constitution provided that the restrictions
applying to the mode of alteration are met.'*' However, there is considerable room for
legal dispute as to whether the power of amendment extends to the preamble and the
preliminary clauses of the Constitution Act itself.'**

The Constitution, from which Parliament obtains its authority, cannot be changed by
Parliament alone, although some provisions, such as sections 4649, while setting out
certain detail, are qualified by phrases such as ‘until the Parliament otherwise provides’,
thus allowing the Parliament to modify, supplement or alter the initial provision. To
change the Constitution itself a majority vote of the electors of the Commonwealth, and
of the electors in a majority of the States, at a referendum is also required. The
Constitution itself, expressing as it does the agreement of the States to unite into a Federal
Commonwealth, was originally agreed to by the people of the States at referendum.'®
The process of constitutional alteration commences with the Houses of Parliament.

A proposal to alter the Constitution may originate in either House of the Parliament by
means of a bill. Normally, the bill must be passed by an absolute majority of each House
but, in certain circumstances (see below), it need only be passed by an absolute majority
of one House.'** Subject to the absolute majority provision, the passage of the bill is the

138 H.R. Deb. (22.4.1908) 10486.

139 See also Ch. on ‘Control and conduct of debate’.

140 See also Ch. on ‘Control and conduct of debate’.

141 Quick and Garran, pp. 988-91.

142 G Moens and J. Trone, Lumb Moens and Trone, The Constitution of Australia annotated, 9th edn, LexisNexis Butterworths,
Sydney, 2016, pp. 41-2, 503-4.

143 See Quick and Garran, pp. 282 ff.

144 Constitution, s. 128.
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same as for an ordinary bill.'* (The House procedures for the passage of constitution

alteration bills are covered in the Chapter on ‘Legislation’.)

The short title of a bill proposing to alter the Constitution, in contradistinction to other
bills, does not contain the word ‘Act’ during its various stages, for example, the short title
is in the form Constitution Alteration (Local Government) 2013. While the proposed law
is converted to an ‘Act’ after approval at referendum and at the point of assent, in a
technical sense it is strictly a constitution alteration proposal and its short title remains
unchanged.

Constitution alteration bills passed by one House only

If a bill to alter the Constitution passes one House and the other House rejects or fails
to pass it, or passes it with any amendment to which the originating House will not agree,
the originating House, after an interval of three months in the same or next session, may
again pass the bill in either its original form or in a form which contains any amendment
made or agreed to by the other House on the first occasion. If the other House again
rejects or fails to pass the bill or passes it with any amendment to which the originating
House will not agree, the Governor-General may submit the bill as last proposed by the
originating House, either with or without any amendments subsequently agreed to by
both Houses, to the electors in each State and Territory. The words ‘rejects or fails to pass,
etc.” have been considered to have the same meaning as those in section 57 of the
Constitution.'*°

In June 1914 six constitution alteration bills which had been passed by the Senate in
December 1913 and not by the House of Representatives were again passed by the
Senate.'*” The bills were sent to the House which took no further action after the first
reading.'*® After seven days the Senate requested the Governor-General, by means of an
Address, that the proposed laws be submitted to the electors.'*’ Acting on the advice of
Ministers, the Governor-General refused the request.'*’

Odgers put the view that the point to be made is that, following only a short period
after sending the bills to the House of Representatives, the Senate felt competent to
declare that they had failed to pass the other House."*' The view of Lumb and Moens has
been that as there had been no ‘rejection’ or ‘amendment’ of the bills in the House of
Representatives then the only question was whether there had been a failure to pass them,
and that there had been no ‘failure to pass’ by the House and that therefore the condition
precedent for holding a referendum had not been fulfilled.'>*

The circumstances of this case were unusual as a proposed double dissolution had
been announced,153 and the Prime Minister had made it clear that the bills would be
opposed and their discussion in the House of Representatives would not be facilitated.'>*

145 See Ch. on ‘Legislation’.

146 See Ch. on ‘Double dissolutions and joint sittings’.

147 Constitution alteration bills relating to Corporations, Industrial Matters, Nationalization of Monopolies, Railway Disputes, Trade
and Commerce, and Trusts; J 1913/120-3 (9.12.1913); VP 1913/232 (18.12.1913); J 1914/77-8 (11.6.1914).

148 VP 1914/75-7 (11.6.1914).

149 11914/91-4 (18.6.1914).

150 J1914/98 (24.6.1914).

151 Odgers, 6th edn, p. 103; and see Ch. on ‘Double dissolutions and joint sittings’.

152 R.D. Lumb and G. A. Moens, The Constitution of the Commonwealth of Australia annotated, 5th edn, Butterworths, Sydney,
1995, p. 569.

153 VP 1914/71 (5.6.1914).

154 H.R. Deb. (17.6.1914) 2191-2.



28 House of Representatives Practice

It was also significant that referendums had been held in May 1913 on similar proposals
and were not approved by the electors.

Similar bills were again introduced in 1915 and on this occasion passed both
Houses.'”® Writs for holding referendums were issued on 2 November 1915. The
Government subsequently decided not to proceed with the referendums (see below).

During 1973 a similar situation arose in respect of four bills passed by the House of
Representatives. Three of them were not passed by the Senate and the fourth was laid
aside by the House when the Senate insisted on amendments which were not acceptable
to the House."*® After an interval of three months (in 1974), the House again passed the
bills which were rejected by the Senate.'”’ Acting on the advice of Ministers, the
Governor-General, in accordance with section 128 of the Constitution, submitted the bills
to the electors where they failed to gain approval.'”®

Constitution alteration bills not submitted to referendum

In some cases constitution alteration bills have not been submitted to the people,
despite having satisfied the requirements of the ‘parliamentary stages’ of the necessary
process. The history of the seven constitution alteration bills of 1915 is outlined above.
These were passed by both Houses, and submitted to the Governor-General and writs
issued. When it was decided not to proceed with the proposals, a bill was introduced and
passed to provide for the withdrawal of the writs and for other necessary actions."”’ In
1965 two constitution alteration proposals, having been passed by both Houses, were
deferred, but on this occasion writs had not been issued. When a question was raised as to
whether the Government was not ‘flouting... the mandatory provisions of the
Constitution’ the Prime Minister stated, inter alia, °...the advice of our own legal
authorities was to the effect that it was within the competence of the Government to
refrain from the issue of the writ’.'® In 1983 five constitution alteration bills were passed
by both Houses, but the proposals were not proceeded with.'®' More recently, the
Constitution Alteration (Local Government) 2013 was passed by both Houses but was
not proceeded with. Section 7 of the Referendum (Machinery Provisions) Act 1984
provides that whenever a proposed law for the alteration of the Constitution is to be
submitted to the electors, the Governor-General may issue a writ for the submission of the
proposed law.

Referendum

In the case of a bill having passed through both Houses, if a referendum is to be held
the bill must be submitted to the electors in each State and Territory'®* not less than two

155 VP 1915/276-7 (2.7.1915); J 1915/229-32 (15.7.1915).

156 Constitution alteration bills relating to Simultaneous Elections, Democratic Elections, Local Government Bodies, and Mode of
Altering the Constitution, VP 1973-74/525-8 (14.11.1973), 532-8 (15.11.1973), 551-6 (21.11.1973); J 1973-74/552-5
(4.12.1973), 567-8 (5.12.1973); VP 1973-74/609-10, 615-16 (5.12.1973).

157 VP 1974/17-29 (6.3.1974); ] 1974/49, 50, 54-5 (13-14.3.1974).

158 Detailed proceedings of all proposals to alter the Constitution initiated in the 1973-75 period are shown in Appendix 25 of the 1st
edn.

159 Referendum (Constitution Alteration) (No. 2) Act 1915. During its passage through the House the bill was incorrectly identified
in the Votes and Proceedings as the Referendum (Withdrawal of Writs) Bill, VP 1914-17/408 (11.11.1915), 420 (9.5.1916). The
reason for this is unknown. It was correctly identified in the Senate.

160 H.R. Deb. (9.3.1966) 51.

161 S.Deb. (15.12.1983) 3920-1.

162 The reference to ‘Territory” in relation to a referendum means a Territory which is represented in the House of Representatives.
Electors in the Australian Capital Territory and the Northern Territory gained the right to vote at a referendum in 1977,
Constitution Alteration (Referendums) 1977.
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nor more than six months after its passage. The bill is presented to the Governor-General
for the necessary referendum arrangements to be made.'® Voting is compulsory. If
convenient, a referendum is held jointly with an election for the Senate and/or the House
of Representatives. The question put to the people for approval is the constitutional
alteration as expressed in the long title of the bill.'**

The Referendum (Machinery Provisions) Act 1984 contains detailed provisions
relating to the submission to the electors of constitution alteration proposals. It covers,
inter alia, the form of a ballot paper and writ, the distribution of arguments for and against
proposals, voting, scrutiny, the return of writs, disputed returns and offences. The Act
places responsibility for various aspects of the conduct of a referendum on the Electoral
Commissioner, State FElectoral Officers and Divisional Returning Officers. The
interpretation of provisions of the Referendum (Machinery Provisions) Act came before
the High Court in 1988, when a declaration was made that the expenditure of public
moneys on two advertisements was, or would be, a breach of subsection 11(4) of the Act.
Arguments were accepted that certain words used in two official advertisements, which
were said to be confined to an encouragement to the electors to be aware of the issues in
the impending referendums, in fact promoted aspects of the argument in favour of the
proposed laws, that is, in favour of the ‘yes’ case.'®

If the bill is approved by a majority of the electors in a majority of the States, that is, at
least four of the six States, and also by a majority of all the electors who voted, it is
presented to the Governor-General for assent.'®® However, if the bill proposes to alter the
Constitution by diminishing the proportionate representation of any State in either House,
or the minimum number of representatives of a State in the House of Representatives, or
altering the limits of the State,'®’ the bill shall not become law unless the majority of
electors voting in that State approve the bill. This means that the State affected by the
proposal must be one of the four (or more) States which approve the bill.

An Act to alter the Constitution comes into operation on the day on which it receives
assent, unless the contrary intention appears in the Act.'®®

Distribution to electors of arguments for and against proposed constitutional
alterations

The Referendum (Machinery Provisions) Act makes provision for the distribution to
electors, by the Australian Electoral Commission, of arguments for and against proposed
alterations. The “Yes’ case is required to be authorised by a majority of those Members of
the Parliament who voted in favour of the proposed law and the ‘No’ case by a majority
of those Members of the Parliament who voted against it.'® In the case of the four
constitution alteration bills of 1974, which were passed by the House of Representatives
only and before the enactment of the Referendum (Machinery Provisions) Act provisions,
the Government provided by administrative arrangement for ‘Yes’ and ‘No’ cases to be

163 See Ch. on ‘Legislation’.

164 Referendum (Machinery Provisions) Act 1984, schedule 1.

165 Reith v. Morling and ors, (12 August 1988, High Court Registry, No. M58 of 1988).

166 For assent details see Ch. on ‘Legislation’.

167 See 5th paragraph of's. 128 of Constitution.

168 Acts Interpretation Act 1901, s. 5(1B).

169 Referendum (Machinery Provisions) Act 1984, s. 11. If a proposal is passed unanimously by the Parliament, a “No’ case is not
prepared. Members may vote against the bill, not because they oppose the question being put to the people, but to be able to be
involved in the preparation of the ‘No’ case, H.R. Deb. (9.8.1999) 8148. See also Standing Committee on Legal and
Constitutional Affairs, A time for change: Yes/No? Inquiry into the machinery of referendums, December 2009; PP 40 (2010).
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distributed, the ‘No’ case being prepared by the Leader of the Opposition in the House of
Representatives.'”°

Dispute over validity of referendum

The validity of any referendum or of any return or statement showing the voting on
any referendum may be disputed by the Commonwealth, by any State or by the Northern
Territory, by petition addressed to the High Court within a period of 40 days following the
gazettal of the referendum results.'”’ The Electoral Commission may also file a petition
disputing the validity of a referendum.'” Pending resolution of the dispute or until the
expiration of the period of 40 days, as the case may be, the bill is not presented for assent.

Referendum results

Of the 44 referendums'” submitted to the electors since Federation, eight have been
approved. Of those which were not approved, 31 received neither a favourable majority
of electors in a majority of States nor a favourable majority of all electors, while the
remaining five achieved a favourable majority of all electors but not a favourable majority
of electors in a majority of States.

The eight constitution alterations which gained the approval of the electors were
submitted in 1906, 1910, 1928, 1946, 1967 and 1977 (three). The successful referendums
were approved by majorities in every State, with the exception that New South Wales
alone rejected the Constitution Alteration (State Debts) Bill submitted in 1910.

The proposals of 1906, 1910, 1946, 1974 and 1984 were submitted to the electors
concurrently with general elections.

Successful referendums relating to the electoral and parliamentary processes have
been:

o Constitution Alteration (Senate Elections) 1906. This was the first constitutional
referendum. It altered section 13 to cause Senators’ terms to commence in July
instead of January.

e Constitution Alteration (Senate Casual Vacancies) 1977. This provided that, where
possible, a casual vacancy in the Senate should be filled by a person of the same
political party as the Senator chosen by the people and for the balance of the
Senator’s term.

o Constitution Alteration (Referendums) 1977. This provided for electors in the
Territories to vote at referendums on proposed laws to alter the Constitution.

The Constitution Alteration (Mode of Altering the Constitution) Bill 1974 sought to
amend section 128 in order to facilitate alterations to the Constitution but was rejected by
the electors. The intention of the amendment was to alter the provision that a proposed
law has to be approved by a majority of electors ‘in a majority of the States’ (four States)
and, in its stead, provide that a proposed law has to be approved by a majority of electors
‘in not less than one-half of the States’ (three States). The further requirement that a
proposed law has to be approved by ‘a majority of all the electors voting” was to be
retained.

170 See S. Deb. (21.3.1974) 469-70.

171 Referendum (Machinery Provisions) Act 1984, s. 100.
172 Referendum (Machinery Provisions) Act 1984, s. 102.
173 See Appendix 14.
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Proposals rejected by the electors which have specifically related to the parliamentary
and electoral processes have included:

Constitution Alteration (Parliament) 1967. This proposal intended to amend section
24 by removing the requirement that the number of Members shall be, as nearly as
practicable, twice the number of Senators. Other than by breaking this ‘nexus’, an
increase in the number of Members can only be achieved by a proportionate increase
in the number of Senators, regardless of existing representational factors applying to
the House of Representatives only.

Constitution Alteration (Simultaneous Elections) 1974 and 1977. These proposals
were intended to ensure that at least half of the Senate should be elected at the same
time as an election for the House of Representatives. It was proposed that the term of
a Senator should expire upon the expiration, or dissolution, of the second House of
Representatives following the first election of the Senator. The effective result of this
proposal was that a Senator’s term of office, without facing election, would be for a
period less than the existing six years.

Constitution Alteration (Democratic Elections) 1974. This proposal intended to
write into the Constitution provisions which aimed to ensure that Members of the
House and of the State Parliaments were elected directly by the people, and that
representation was more equal and on the basis of population and population trends.
Constitution Alteration (Terms of Senators) 1984. This proposal sought to make
Senators’ terms equal to two terms of the House and to ensure that Senate and House
elections were held on the same day.

Constitution Alteration (Parliamentary Terms) 1988. This proposal sought to extend
the maximum term of the House of Representatives from three years to four years,
beginning with the 36th Parliament. It also proposed that the terms of all Senators
would expire upon the expiry or dissolution of the House of Representatives, that is,
the ‘continuity’ achieved from the half-Senate election cycle would have been ended,
and Senators would have been elected as for a double dissolution election. The
practical effect of the bill was to establish a maximum four-year term and elections
for both Houses of Parliament on the same day.

Constitution Alteration (Fair Elections) 1988. This proposal sought, inter alia, to
incorporate in the Constitution a requirement concerning a maximum ten per cent
tolerance (above or below the relevant average) in the number of electors at elections
for the Commonwealth and State Parliaments and for mainland Territory
legislatures.

Constitution Alteration (Establishment of Republic) 1999. This proposal sought to
establish the Commonwealth of Australia as a republic with the Queen and
Governor-General being replaced by a President appointed by a two-thirds majority
of the members of the Commonwealth Parliament.
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National votes for other purposes—plebiscites

Referendums, other than for purposes of constitution alteration, were held in 1916 and
1917. These referendums related to the introduction of compulsory military service and
were rejected by the people. The first was authorised by an Act of Parliament'™ and the
second was held pursuant to regulations made under the War Precautions Act.'”

In May 1977, concurrent with the constitution alteration referendums then being held,
electors were asked, in a poll'"® as distinct from a referendum, to express on a voluntary
basis their preference for the tune of a national song to be played on occasions other than
Regal and Vice-Regal occasions.

Modem practice is to use the word ‘referendum’ to cover only national votes on
changes to the Constitution. The national votes on other matters (however referred to at
the time) are now referred to as plebiscites. There is no established statutory framework to
provide for or regulate the conduct of plebiscites. The Plebiscite (Same-Sex Marriage)
Bill 2016 provided that the Referendum (Machinery Provisions) Act 1984 would apply
(subject to modifications) to the proposed plebiscite, meaning that it would be conducted
in much the same way as a referendum. 17

Review of the Constitution

In August 1927 the Government appointed a royal commission to inquire into and
report upon the powers of the Commonwealth under the Constitution and the working of
the Constitution since Federation. The report was presented to Parliament in November
1929'"® but did not bring any positive results. In 1934 a Conference of Commonwealth
and State Ministers on Constitutional Matters was held but little came of it.'” In 1942 a
Convention of Government and Opposition Leaders and Members from both
Commonwealth and State Parliaments met in Canberra to discuss certain constitutional
matters in relation to post-war reconstruction. They made significant progress and
approved a draft bill transferring certain State powers, including control of labour,
marketing, companies, monopolies and prices, from the States to the Commonwealth
Government. However, only two of the State Parliaments were prepared to approve the
bill."™

The next major review of the Constitution was conducted by a joint select committee
of the Parliament, first appointed in 1956."®' The committee presented its first report in
1958'"%* and a final report in 1959.'"® The report made many significant
recommendations, but no constitutional amendments resulted in the short term.

174 Military Service Referendum Act 1916.

175 War Precautions (Military Service Referendum) Regulations, SR 290 of 1917.

176 Conducted pursuant to ministerial direction, VP 1977/4 (9.3.1977). In 1974 a ‘National Anthem Poll’—a survey of a sample of
the population—had been conducted by the Australian Bureau of Statistics, see H.R. Deb. (8.4.1974) 1108-10.

177 The bill was passed by the House but defeated in the Senate. After a later motion to restore the bill to the Senate Notice paper
was defeated, arrangements were made for a ‘voluntary postal plebiscite’—the Australian Marriage Law Postal Survey of
persons on the electoral roll—conducted by the Australian Bureau of Statistics pursuant to ministerial direction (Census and
Statistics (Statistical Information) Direction 2017).

178 Royal Commission on the Constitution, Report, PP 16 (1929-31); VP 1929-31/9 (21.11.1929).

179 P. H. Lane, An introduction to the Australian Constitution, 2nd edn, Law Book Co., Sydney, 1977, p. 247.

180 Convention of Representatives of Commonwealth and State Parliaments on Proposed Alteration of the Commonwealth
Constitution—Record of proceedings, 24 November—2 December, 1942, Govt Pr., Canberra.

181 VP 1956-57/168-9 (24.5.1956), 171 (29.5.1956).

182 VP 1958/214 (1.10.1958); Joint Committee on Constitutional Review, Report, PP 50 (1958).

183 VP 1959-60/306 (26.11.1959); Joint Committee on Constitutional Review, Report, PP 108 (1959-60).
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Recommendations of the committee which were submitted some years later to the
people at referendum were:

e to enable the number of Members of the House to be increased without necessarily
increasing the number of Senators (1967);

e to enable Aboriginals to be counted in reckoning the population (1967);

e to ensure that Senate elections are held at the same time as House of Representatives
elections (1974 and 1977);

e to facilitate alterations to the Constitution (1974);

e to ensure that Members of the House are chosen directly and democratically by the
people (1974); and

e to ensure, so far as practicable, that a casual vacancy in the Senate is filled by a
person of the same political party as the Senator chosen by the people (1977).

In 1970 the Victorian Parliament initiated a proposal to convene an Australian
Constitutional Convention. Following agreement by the States to the proposal and the
inclusion of the Commonwealth in the proposed convention, the first meeting took place
at Sydney in 1973 and was followed by further meetings of the convention at Melbourne
(1975), Hobart (1976) and Perth (1978). The convention agreed to a number of proposals
for the alteration of the Constitution, some of which were submitted to the people at the
referendums of 1977. The referendums on Simultaneous Elections, Referendums, and the
Retirement of Judges were the subject of resolutions of the convention at meetings held in
Melbourne and Hobart.

In 1985 the Commonwealth Government announced the establishment of a
Constitutional Commission to report on the revision of the Constitution. It consisted of
five members (a sixth resigning upon appointment to the High Court) and it operated by
means of five advisory committees, covering the Australian judicial system, the
distribution of powers, executive government, individual and democratic rights, and trade
and national economic management. A series of background papers was published by the
commission and papers and reports were prepared by the advisory committees.'™ The
commission’s first report was presented on 10 May 1988, and a summary was presented
on 23 May 1988."*° The commission’s review and report preceded the presentation of
four constitution alteration bills, dealing respectively with parliamentary terms, elections,
local government, and rights and freedoms. '

In 1991 the Constitutional Centenary Foundation was established with the purposes of
encouraging education and promoting public discussion, understanding and review of the
Australian constitutional system in the decade leading to the centenary of the
Constitution.*’

In 1993 Prime Minister Keating established the Republic Advisory Committee with
the terms of reference of producing an options paper describing the minimum
constitutional changes necessary to achieve a republic, while maintaining the effect of
existing conventions and principles of government. The committee’s report An Australian
republic—the options was tabled in the House on 6 October 1993.'%

184 And see VP 1987-90/30 (16.9.1987).

185 VP 1987-90/516 (10.5.1988), 559 (23.5.1988).

186 VP 1987-90/517-8 (10.5.1988).

187 A non-partisan non-government body (although mostly funded by Commonwealth, State and Territory government grants).
188 PP 167-169 (1993).
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In February 1998 the Commonwealth Government convened a Constitutional
Convention to consider whether Australia should become a republic and models for
choosing a head of state. Delegates (152—half elected, half appointed by the
Government) met for two weeks in Canberra in Old Parliament House. The Convention
also debated related issues, including proposals for a new preamble to the Constitution.
The Convention supported an in-principle resolution that Australia should become a
republic, and recommended that the model, and other related changes, supported by the
Convention be put to the Australian people at a referendum. Constitution alteration bills
for the establishment of a republic and for the insertion of a preamble followed in 1999,
with those concerning the proposed republic being referred to a joint select committee for
an advisory report. All the proposals were unsuccessful at referendum.

ASPECTS OF THE ROLE OF THE HOUSE OF REPRESENTATIVES

The bicameral nature of the national legislature reflects the federal nature of the
Commonwealth. The House of Representatives was seen by Quick and Garran in 1901
as embodying the national aspect and the Senate the State aspect of the federal duality. '™

It has been said that the federal part of the Australian Parliament is the Senate which
being the organ of the States links them together as integral parts of the federal union.
Thus, the Senate is the Chamber in which the States, considered as separate entities and
corporate parts of the Commonwealth, are represented.'” The (original) States have
equal representation in the Senate, irrespective of great discrepancies in population size.

On the other hand the House of Representatives is the national branch of the Federal
Parliament in which the people are represented in proportion to their numbers—that is,
each Member represents an (approximately) equal number of voters. In this sense the
House may be said to be not only the national Chamber but also the democratic
Chamber."”" Quick and Garran stated “its operation and tendency will be in the direction
of unification and consolidation of the people into one integrated whole, irrespective of
State boundaries, State rights or State interests’.'* Thus, the House of Representatives is
the people’s House and the inheritance of responsible government, through the Cabinet
system, is the most significant characteristic attaching to it.

The framers of our Constitution, in some cases almost as a matter of course, ~ took
the Westminster model of responsible government (influenced by the colonial experience
and by the experience of the United States of America'”*) and fitted it into the federal
scheme. Thus the role and functions of the House of Representatives are direct
derivatives of the House of Commons, principal features being the system of Cabinet
Government and the traditional supremacy of the lower House in financial matters.

The notion of responsible government is embodied in the structure and functions of the
House of Representatives.'”> That party or coalition of parties which commands a

193

189 Quick and Garran, p. 339.

190 Quick and Garran, p. 414.

191 Quick and Garran, p. 448.

192 Quick and Garran, p. 337.

193 But not without question in the minds of others—see, for example, 1. C. Harris, ‘The Structure of the Australian House of
Representatives over its first one hundred years’, UNSW Law Journal, vol. 24, no. 3, 2001, referring to statements by Messrs
Baker and Barton at the Adelaide Convention.

194 Tt has been stated that ‘Probably the most striking achievement of the framers of the Australian instrument of government was the
successful combination of the British system of parliamentary government containing an executive responsible to the legislature
with American federalism.” R v. Kirby;, ex parte Boilermakers’ Society of Australia (1956) 94 CLR 254 at 275.

195 See also Ch. on ‘House, Government and Opposition’.
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majority in the House is entitled to form the Government. From this group emerges the
Prime Minister and the major portion of the Ministry, usually more than 75 per cent. This
fact, and certain provisions of the Constitution concerning legislation, means that most
legislation originates in the House of Representatives, and this emphasises its initiating
and policy roles as distinct from the review role of the Senate.

In Australia the legal power to initiate legislation is vested in the legislature and
nowhere else. In practice the responsibility falls overwhelmingly to one group within the
legislature—the Ministry. However there are checks and balances and potential delays
(which may sometimes be regarded as obstruction) in the legislative process because of
the bicameral nature of the legislature, and these have particular importance when the
party or coalition with a majority in the House does not have a majority in the Senate.

The Ministry is responsible for making and defending government decisions and
legislative proposals. There are few important decisions made by the Parliament which
are not first considered by the Government. However, government proposals are subject
to parliamentary scrutiny which is essential in the concept of responsible government.
The efficiency and effectiveness of a parliamentary democracy is in some measure
dependent on the effectiveness of the Opposition; the more effective the Opposition, the
more responsible and thorough the Government must become in its decision making.

The nature of representation in the Senate, the voting system used to elect Senators and
the fact that only half the Senators are elected each third year may cause the Senate to
reflect a different electoral opinion from that of the House. The House reflects, in its
entirety, the most recent political view of the people and is the natural vehicle for making
or unmaking governments. Jennings emphasises the role of the lower House in the
following way:

The fact that the House of Commons is representative, that most of the ministers and most of the

leading members of Opposition parties are in that House, and that the Government is responsible to

that House alone, gives the Commons a great preponderance of authority. The great forum of political
discussion is therefore in the Lower House.
In Parliaments in the Westminster tradition the greater financial power is vested in the
lower House. The modern practice in respect of the House of Commons’ financial
privileges is based upon principles expressed in resolutions of that House as long ago as
1671 and 1678:

That in all aids given to the King by the Commons, the rate or tax ought not to be altered by the
Lords; ...

That all aids and supplies, and aids to his Majesty in Parliament, are the sole gift of the Commons; and
all bills for the granting of any such aids and supplies ought to begin with the Commons; and that it is
the undoubted and sole right of the Commons to direct, limit, and appoint in such bills the ends,
purposes, considerations, conditions, limitations, and qualifications of such grants, which ought not to
be changed or altered by the House of Lords. '’

These principles are reflected in a modified way in the Australian Constitution. The
Constitution was framed to express the traditional right of the lower House, the
representative House, to initiate financial matters,'*® to prevent the Senate from amending
certain financial bills and to prevent the Senate from amending any proposed law so as to
) 199
increase any proposed charge or burden on the people. ~ In all other respects the

196 Sir Ivor Jennings, Parliament, 2nd edn, Cambridge University Press, 1957, p. 398.
197 May, 24th edn, p. 786; CJ (1667-87) 235, 509.

198 For a detailed discussion see Ch. on ‘Financial legislation’.

199 Constitution, s. 53.
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Constitution gives to the Senate equal power with the House of Representatives in respect
of all proposed laws, including the power of rejection.

INDEPENDENCE OF THE HOUSES

Each House functions as a distinct and independent unit within the framework of the
Parliament. The right inherent in each House to exclusive cognisance of matters arising
within it has evolved through centuries of parliamentary history™” and is made clear in
the provisions of the Constitution.

The complete autonomy of each House, within the constitutional and statutory
framework existing at any given time, is recognised in regard to:

e its own procedure;

e questions of privilege and contempt; and

e control of finance, staffing, accommodation and services."!

This principle of independence characterises the formal nature of inter-House
communication. Communication between the Houses may be by message,”” by
conference,”” or by committees conferring with each other.*** The two Houses may also
agree to appoint a joint committee operating as a single body and composed of members
of each House.*”

Contact between the Houses reaches its ultimate point in the merging of both in a joint
sitting. In respect of legislative matters this can occur only under conditions prescribed by
the Constitution and when the two Houses have failed to reach agreement.**

The standing orders of both the House and the Senate contain particular provisions
with respect to the attendance of Members and employees before the other House or its
committees. Should the Senate request by message the attendance of a Member before
the Senate or any committee of the Senate, the House may authorise the Member to
attend, provided the Member agrees. If a similar request is received in respect of an
employee, the House may instruct the employee to attend.”®’ In practice, there have been
instances of Members and employees appearing as witnesses before Senate committees,
in a voluntary capacity, without the formality of a message being sent to the House.**®
Senators have appeared before the House Committee of Privileges, the Senate having
given leave for them to appear, after having received a message from the House on the
matter.”” In 2001 the Senate authorised Senators to appear before the committee “subject
to the rule, applied in the Senate by rulings of the President, that one House of the

200 For example, see John Hatsell, Precedents of proceedings in the House of Commons (1818) Vol 3, p. 67. Hatsell notes the
leading principle that there shall subsist a perfect equality between the two Houses and total independence in every respect one of
the other, and continues ‘From hence it is, that neither House can claim, much less exercise, any authority over a Member of the
other ...". See also R v. Chaytor and others [2010] UKSC 52, pp. 25-31, for a more contemporary discussion of exclusive
cognisance.

201 See also Chs on ‘Parliament House and access to proceedings’ and ‘The Speaker, Deputy Speakers and officers’.

202 S.0.s258-261.

203 S.0.s 258, 262-266.

204 S.0. 238, 258; and see Ch. on ‘Parliamentary committees’.

205 S.0.s 224-7; and see Ch. on ‘Parliamentary committees’.

206 Constitution, s. 57; and see Ch. on ‘Double dissolutions and joint sittings’. For joint sittings to choose a person to fill a vacancy
in the place of a Senator for a Territory see Ch. on ‘Elections and the electoral system’.

207 S.0.s 251, 252; Senate S.O.s 178, 179; and see Chs on ‘Committee inquiries’ and ‘Parliamentary privilege’.

208 In 1981 Speaker Snedden appeared voluntarily before the Senate Select Committee on Parliament’s Appropriations and Staffing,
S. Deb. (12.6.1981) 3198-9. In 2014 the Minister for Immigration and Border Protection appeared voluntarily before the Senate
Legal and Constitutional Affairs References Committee (31.1.2014).

209 VP 1985-87/1365 (27.11.1986); J 1985-87/1514 (1.12.1986), 1576 (5.12.1986); VP 1993-96/596 (15.12.1993), 649
(17.12.1993); 1 1993-96/1077-8 (17.12.1993).



The Parliament and the role of the House 37

Parliament may not inquire into or adjudge the conduct of a member of the other
House’.”"

As an expression of the principle of independence of the Houses, the Speaker took the
view in 1970 that it would be parliamentarily and constitutionally improper for a Senate
estimates commiittee to seek to examine the financial needs or commitments of the House
of Representatives.”’' In similar manner the House of Representatives estimates
committees, when they operated, did not examine the proposed appropriations for the
needs of the Senate.

As a further expression of the independence of the Houses it had been a traditional
practice of each House not to refer to its counterpart by name but as ‘another place’ or
‘Members of another place’. The House agreed to remove the restriction on direct
reference to the Senate and Senators in 1970 following a recommendation by the
Standing Orders Committee.”'* The standing orders prescribe that a Member must not
use offensive words against either House of the Parliament or a Member of the
Parliament.*"?

FUNCTIONS OF THE HOUSE

The principal functions of the House, and the way in which they are expressed and
carried out, can be summarised under the headings which follow."* It should be realised,
however, that the House frequently performs functions which cross categories. For
example, in a body in which a predominance of time is devoted to debating legislation
initiated by the Government, the House is performing an accountability function as well
as a legislative function.

The Government—making and unmaking

It is accepted that the House of Representatives, which reflects the current opinion of
the people at an election, is the appropriate House in which to determine which party or
coalition of parties should form government. Thus the party or coalition of parties which
commands the support of a majority in the House assumes the Government and the
largest minority party (or coalition of parties) the Opposition.

A hung Parliament is said to exist when no single party or coalition of parties has a
majority of seats in the House of Representatives. A minority Government can be formed
when a party or coalition, not having a majority of seats in its own right, is nevertheless
able to achieve a majority on the floor of the House with support from independent
Members or minor parties. As was the case in the 43rd Parliament, in the formation of a
minority Government the support of certain Members may be limited to specified matters,
but the Government’s continuation in office necessarily requires majority support on the
main appropriation bills and motions of confidence and want of confidence. When the
leadership of the governing party changed during the 43rd Parliament, documents
released by the Governor-General’s office referred to the newly commissioned Prime

210 VP 1998-2001/2157 (7.3.2001).

211 Following introduction of Senate estimates committees in 1970.

212 VP 1970-72/252-3 (20.8.1970); PP 114 (1970) 2-3.

213 S.0. 89; and see Ch. on ‘Control and conduct of debate’.

214 Detailed discussion of the procedural forms mentioned can be found elsewhere in the text.
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Minister notifying the House of his appointment at the first possible opportunity, so that
the House could take whatever action it chose.*"”

Within this framework resides the power to “‘unmake’ a Government should it not
retain the confidence and support of a majority of the Members of the House. To enable a
Government to stay in office and have its legislative program supported (at least in the
House), it is necessary that Members of the government party or parties support the
Government, perhaps not uncritically, but support it on the floor of the House on major
issues. Party discipline is therefore an important factor in this aspect of the House’s
functions.

A principal role of the House is to examine and criticise, where necessary, government
action, with the knowledge that the Government must ultimately answer to the people for
its decisions. It has been a Westminster convention and a necessary principle of
responsible government that a Government defeated on the floor of the House on a major
issue should resign or seek a dissolution of the House. Such a defeat would indicate
prima facie that a Government had lost the confidence of the House, but there is no fixed
definition of what is a matter of confidence. If a defeat took place on a major matter,
modern thinking is that the Government would be entitled to seek to obtain a vote on a
motion of confidence in order to test whether in fact it still had the confidence of the
House. Defeat on a minor or procedural matter may be acknowledged, but not lead to
further action, the Government believing that it still possessed the confidence of the
House.

The Government has been defeated on the floor of the House of Representatives on an
issue accepted by the Government as one of confidence on eight occasions since
Federation following which either the Government resigned or the House was dissolved.
The most recent cases were in 1929 (the Bruce—Page Government), 1931 (the Scullin
Government), and 1941 (the Fadden Government)—for more detail see ‘Withdrawal of
confidence shown by defeat on other questions’ in Chapter on ‘Motions’. On
11 November 1975 immediately following the dismissal of the Whitlam Government, the
newly appointed caretaker Government was defeated on a motion which expressed a
want of confidence in Prime Minister Fraser and requested the Speaker to advise the
Governor-General to call the majority leader (Mr Whitlam) to form a government.
However, within the next hour and a half both Houses were dissolved and the resolution
of the House was not acted on.”'®

The fact that the power of the House to ‘unmake’ a Government is rarely exercised
does not lessen the significance of that power. Defeat of the Government in the House has
always been and still is possible. It is the ultimate sanction of the House in response to
unacceptable policies and performance. In modern times, given the strength of party
discipline, defeat of a Government on a major issue in the House would in normal
circumstances most likely indicate a split within a party or a coalition, or in a very finely
balanced House the withdrawal of key support.

For greater historical detail see ‘Motions of no confidence and censure’ in Chapter on
‘Motions’. See also ‘New Government commissioned without dissolution’ at page 10.

215 Correspondence between the Official Secretary of the Governor-General and the Acting Solicitor-General, dated 26 June 2013.
H.R. Deb. (27.6.2013) 7243-4.
216 For further detail on 1975 events see “The 1975 double dissolution” in Ch. on ‘Double dissolutions and joint sittings’.
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The initiation and consideration of legislation

Section 51 of the Constitution provides that the Parliament has the power to make laws
for the peace, order, and good government of the Commonwealth with respect to
specified matters. The law-making function of Parliament is one of its most basic
functions. The Senate and the House have substantially similar powers in respect of
legislation, and the consideration of proposed laws occupies a great deal of the time of
each House. Because of the provisions of the Constitution with respect to the initiation of
certain financial legislation and the fact that the majority of Ministers are Members of the
House of Representatives, the great majority of bills introduced into the Parliament
originate in the House of Representatives.

Any Member of the House may introduce legislation—see Chapters on ‘Legislation’,
‘Financial legislation’ and ‘Non-government business’.

Seeking information on and clarification of government policy

The accountability of the Government to Parliament is pursued principally through
questions, in writing or without notice at Question Time, directed to Ministers concerning
the administration of their departments, during debates of a general nature—for example,
the Budget and Address in Reply debates—during debates on specific legislation, or by
way of parliamentary committee inquiry.

The aim of parliamentary questioning and inquiry is to seek information, to bring the
Government to account for its actions, and to bring into public view possible errors or
failings or areas of incompetence or maladministration.

Surveillance, appraisal and criticism of government administration

Debate takes place on propositions on particular subjects, on matters of public
importance, and on motions to take note of documents including those moved in relation
to ministerial statements dealing with government policy or matters of ministerial
responsibility. Some of the major policy debates, such as on defence, foreign affairs and
the economy, take place on motions of this kind. Historically, opportunities for private
Members to raise matters and initiate motions which may seek to express an opinion of
the House on questions of administration were limited, but these increased significantly in
1988. In addition Members have regular opportunities to raise matters of concern during
periods set aside for Members’ statements, adjournment debates and grievance debates.”!’

It is not possible for the House to oversee every area of government policy and
executive action. However the House may be seen as an essential safeguard and a
corrective means over excessive, corrupt or extravagant use of executive power.218 From
time to time the Opposition may move a specific motion expressing censure of or no
confidence in the Government. If a motion of no confidence were carried, the
Government would be expected to resign. A specific motion of censure of or no
confidence in a particular Minister or Ministers may also be moved. The effect of
carrying such a motion against a Minister may be inconclusive as far as the House is
concerned as any further action would be in the hands of the Prime Minister. However a

217 See Ch. on ‘Non-government business’.
218 For commentary on these matters see John Uhr, Deliberative democracy in Australia: The changing place of Parliament,
Cambridge University Press, 1998.
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vote against the Prime Minister, depending on circumstances, would be expected to have
serious consequences for the Government.”"”

Consideration of financial proposals and examination of public accounts

In accordance with the principle of the financial initiative of the Executive, the
Government has the right to initiate or move to increase appropriations and taxes, but it is
for the House to make decisions on government proposals and the House has the right to
make amendments which will reduce a proposed appropriation or tax or to reject a
proposal. Amendments to certain financial proposals may not be made by the Senate, but
it may request the House to make amendments.

The appropriation of revenue and moneys is dependent on a recommendation by the
Governor-General to the House of Representatives. Traditionally the Treasurer has been a
Member of the House. Reflecting this, the government front bench in the House, now
commonly known as the ministerial bench, was in past times referred to as the Treasury
bench.

It is the duty of the House to ensure that public money is spent in accordance with
parliamentary approval and in the best interests of the taxpayer. The responsibility for
scrutinising expenditure is inherent in the consideration of almost any matter which
comes before the House. The most significant means by which the Government is held to
account for its expenditure occurs during the consideration of the main Appropriation Bill
each year. However the examination of public administration and accounts has to some
extent been delegated to committees™” which have the means and time available for
closer and more detailed scrutiny (and see below).

Inquiry by committee

The consideration of specific matters by a selected group of Members of the House is
carried out by the use of standing and select committees, which is now an important
activity of a modern Parliament and a principal means by which the House performs
some of its functions, such as the examination of government administration. In 1987 the
House took a significant step in establishing a comprehensive system of general purpose
standing committees, empowered to inquire into and report upon any matter referred to
them by either the House or a Minister, including any pre-legislation proposal, bill,
motion, petition, vote or expenditure, other financial matter, report or document (see
Chapter on ‘Parliamentary committees’).

The Public Accounts and Audit Committee, a joint statutory committee, is required to
examine the accounts of the receipts and expenditure of the Commonwealth and each
statement and report made by the Auditor-General. As is the case with other committees,
inquiries undertaken by the committee result in the presentation of reports to the
Parliament. The Public Works Committee, also a joint statutory committee, considers and
reports on whether proposed public works referred to it for investigation should be
approved, taking into account, inter alia, the financial aspects.

219 And see “Motions of no confidence or censure” in Ch. on “Motions’.
220 See Ch. on ‘Parliamentary committees’.
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Ventilation of grievances and matters of interest or concern

The provision of opportunities for the raising by private Members of particular
matters—perhaps affecting the rights and liberties of individuals, or perhaps of a more
general nature—is an important function of the House. Opportunities for raising these
matters occur principally during periods for private Members’ business, Members’
statements, constituency statements, grievance debates, adjournment debates, and during
debates on the Budget and the Address in Reply. Outside the House Members may make
personal approaches to Ministers and departments regarding matters raised by
constituents or other matters on which they require advice or seek attention. !

Receiving petitions

Petitions from citizens requesting action by the House may be sent directly to the
Petitions Committee or via a Member. They are presented to the House by the Chair of
the committee or may be presented directly by Members themselves. A copy of the
petition may then be (and in practice is) referred to the appropriate Minister for a
response, which is expected within 90 days. The ministerial response is also reported to
the House.**

Examination of delegated legislation

Regulations and other forms of subordinate legislation made by the Government
pursuant to authority contained in an Act of the Parliament must be tabled in both
Houses. A notice of motion for the disallowance of any such delegated legislation may be
submitted to the House by any Member. Disallowance is then automatic after a certain
period, unless the House determines otherwise.”

Prerequisites for fulfilling functions

The exigencies of politics, the needs of the Government in terms of time, and its power
of control of the House, have resulted in the evolution of a parliamentary system which
reflects the fact that, while the will of the Government of the day will ultimately prevail in
the House, the House consists of representatives of the people who will not hesitate to
speak for the people and communities they represent. A responsible Government will
keep the House informed of all major policy and administrative decisions it takes. A
responsible Opposition will use every available means to ensure that it does. However,
the effective functioning of the House requires a continual monitoring and review of its
own operations and procedure. The forms of procedure and the way in which they are
applied have an important effect on the relationship between the Government and the
House. The Procedure Committee has presented reports on many aspects of the work of
the House and its committees and has dealt with the issue of community involvement. It
has sought to contribute to the maintenance and strengthening of the House’s capacity to
perform its various functions.

221 As a collective function of the House this is largely an extension of a fundamental role of the individual Member whether it is
exercised in the House or outside it. See particularly Ch. on ‘Members’.

222 See ‘Petitions’ in Ch. on ‘Documents’.

223 See ‘Delegated legislation’ in Ch. on ‘Legislation’. The Senate Standing Committee on Regulations and Ordinances plays a major
role in overseeing delegated legislation.
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House, Government and Opposition

A knowledge of the structure of the House of Representatives is important to an
understanding of its mode of operation. The components or groups which make up the
House and which are described in the text that follows are common to most parliamentary
systems based on the Westminster model. The relationship and interaction between these
components is at the heart of parliamentary activity. The nature of the relationships
between the groups largely determines the operational effectiveness of the Parliament,
particularly in relation to the Executive Government.

GOVERNMENT AND PARLIAMENT

Relationships

The relationship between the groups is governed by a combination of constitutional

provisions, convention and political reality, which can be simplified as follows:

e Members are individually elected to represent constituents within each electoral
division and collectively form the House of Representatives."

e In most cases Members belong to and support a particular political party.

e The party (or coalition of parties?) having the support of the majority of Members
becomes the government party.

e The party (or coalition of parties) opposed to the party supporting the government
forms the ‘official” Opposition.

e The party having the support of the majority of Members elects one of its members
as leader, who is commissioned by the Governor-General as Prime Minister to form
a Government.

e The party supporting the Government may elect, or the Prime Minister may appoint,
a specified number of its members to be Ministers of State (the Ministry) who form
the Federal Executive Council (the body which, in a formal sense, advises the
Governor-General in the executive government of the Commonwealth) and who
administer the Departments of State of the Commonwealth.’

e The full Ministry, or a selected group from within the Ministry, becomes the
principal policy and decision-making group of government which is commonly
known as the Cabinet.*

With its membership drawn from the Parliament, the Executive Government is
required to seek the Parliament’s approval of new legislation, including financial
legislation. Thus, as many of the more important executive actions are subject to
parliamentary approval, the Government is responsible to the Parliament and through it to
the electors. In this lies the distinctiveness of the Westminster model—the interrelation of

1 For discussion of the Member as the basic unit of the House see Ch. on “Members’.

2 That is, two or more parties which combine their numbers to form a coalition government.
3 See ‘Composition of the Ministry” at p. 58, and ‘Federal Executive Council” at p. 77.

4 See ‘Cabinet’ at p. 75
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the Executive Government and the Parliament. It is the essence of what in Westminster
terms is called ‘parliamentary government’.

A Government is subject to the judgment of the electors at periodical general elections,
but between elections a Government can only maintain office while it retains the
confidence of the House of Representatives. In 1975 a third element came into play when
the Government was effectively subjected to the will of the Senate which, in the
circumstances, forced the Government to the electors.’

This basic dissection of the way Government relates to Parliament points to the fact
that our system of parliamentary government is not entirely based on provisions of the
written Constitution (see page 48). A full analysis can only be made from an
understanding of the development of the Westminster system of responsible government
adopted by Australia.®

A note on separation of powers and checks and balances

The doctrine of separation of powers was popularised by Montesquieu in 1748 in his
work L’Esprit des Lois. The doctrine held that there were three essentially different
powers of government: legislative, executive and judicial; and that a country’s liberty
depended on each of these powers being vested in a separate body. This theory had a
marked effect on subsequent parliamentary and governmental development in democratic
societies.

The doctrine of the separation of powers influenced the framing of the Australian
Constitution to the extent that the powers of the main arms of government were set down
in three separate chapters (s. 1, The Legislature; s.61, The Executive; s.71, The
Judicature). However, as Ministers must be, or become, members of the legislature, there
is a combining and overlapping of the legislative and executive functions.

According to Bagehot, the relationship between the legislative and executive powers
in the Westminster system is better described as a ‘fusion of powers’:

The efficient secret of the English Constitution may be described as the close union, the nearly
complete fusion, of the executive and legislative powers.”

This fusion takes place in a Cabinet, which:

... 1s a combining committee—a hyphen which joins, a buckle which fastens, the legislative part of
the State to the executive part of the State. In its origin it belongs to the one, in its functions it belongs
to the other.®

Although this fusion of powers in the Westminster tradition may be regarded as a
strength, it is also recognised as a potential danger. It is accepted to be undesirable for all
or any two of the three powers to come under the absolute control of a single body. There
are therefore checks and balances which prevent the fusion of executive and legislative
powers from being complete. The essence of a democratic Parliament is that the policy
and performance of government must be open to scrutiny, open to criticism, and finally
open to the judgment of the electors. When the Government puts its policy and legislation
before Parliament it exposes itself to the scrutiny and criticism of an organised Opposition
and of its own Members, who may be critical of, and suggest changes to, government

5 See Ch. on ‘Double dissolutions and joint sittings’.

6 For commentaries on the relationship between Government and Parliament see, for example, J. Uhr, ‘Parliament” in Government,
politics, power and policy in Australia, Longman Cheshire, 1994; and J. Uhr, Deliberative democracy in Australia: The
changing place of Parliament, Cambridge University Press, 1998.

7 Walter Bagehot, The English Constitution, 4th edn, Fontana, London, 1965, p. 65.

8 Bagehot, pp. 67-8.
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policy and administration. Parliament is an important brake on the misuse of executive
power of the Government collectively, or Ministers individually. It is essential that there
be no erosion of Parliament’s role in scrutinising the actions of government, such as
might cause the Parliament to become a mere ‘rubber stamp’ in respect of government
policy. Through the procedures of the House and the will of individual Members, and
especially through the institutionalised Opposition, the executive and legislative functions
remain sufficiently distinct.

The Government and House proceedings

The Executive Government exercises a controlling influence over the decisions of the
House of Representatives. The principal factors in this are that:

e the Ministry is drawn from the legislature;

e for the Government to continue in office it depends on the support of the majority of

the Members of the House; and

o the party system and its strong discipline help the Government to maintain its

majority.

The capacity of the parties to control the votes of the majority of Members provides
the means by which the Government, either directly or indirectly, may exercise its control
over the House. At the same time the Government’s control is constrained by its
accountability and responsibility to the Parliament in which the Opposition (the
significance of which is discussed at page 79) and the Senate play vital and at times
determining roles. Notwithstanding these factors, as all decisions of the House are taken
by majority vote, the Government is able to exert substantial influence over the operations
of the House.

Indicative of the significance of some of the matters governed by standing orders but
subject to the will of the majority are:

o the election of the Speaker and Deputy Speakers;

e decisions on legislation;

e additions to, and amendments of, standing and sessional orders;

e the curtailment of debate under the various closure and guillotine provisions;

e the suspension of standing orders;

e the determination of the days and hours of sitting; and

e the establishment and operation of parliamentary committees.

Other significant ways in which the business of the House is controlled by the
Government under the standing orders include the provisions:

e that government business takes precedence of all other business on each sitting day

except the period on Mondays when non-government business has precedence;” and

e that the Leader of the House may arrange the order of government business as he or

she thinks fit, and may move items of government business between the House and
Federation Chamber by means of a programming declaration. "’
Priority for government business acknowledges the need for the Government to be
provided with sufficient parliamentary time for the pursuit of its legislative program and
the communication of its policies.

9 S.0.35.
10 S.O. 45. Programming declarations can also be made by the Chief Government Whip.
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Other provisions of the standing orders which give a preference or latitude to
Ministers'" are:

e a motion for fixing the next meeting of the House (S.0. 30) may be moved by a
Minister without notice;

e a motion for the adjournment of the House (S.O. 32) may be moved only by a
Minister;

e a motion (or amendment) of no confidence in or censure of the Government may be
allowed precedence over other business only if accepted by a Minister (S.O. 48);

e a motion to discuss a matter of special interest (S.O. 50) may only be initiated by a
Minister;

e the initiation of financial proposals (partly for constitutional reasons) is restricted to
Ministers (S.0.s 178-179);

e documents may be presented by Ministers at any time when there is no other
business before the House (S.0. 199); and

¢ a motion to take note of a document, or to make it a Parliamentary Paper, at the time
of presentation (S.0. 202) may be moved by a Minister without notice.

The principle of responsibility and accountability of Ministers to Parliament is to some

extent recognised by standing orders in that:

e a motion or an amendment which expresses a censure of or no confidence in the
Government may be moved (S.0. 48) (there is no specific provision for a motion of
censure of or no confidence in an individual Minister);

e questions with or without notice may be asked of Ministers in accordance with the
rules of the House governing questions (S.0.s 97-105);

e the procedures in relation to grievance debate and matters of public importance
(S.0.s 192b and 46) are used for the purposes of ministerial accountability;

e by order of the House a Minister may be required to present documents for tabling
(S.0.200);

e a document relating to public affairs quoted from by a Minister (unless stated to be
confidential %) shall, if required, be presented (S.0. 201); and

e the Petitions Committee may refer a petition received by the House to the
responsible Minister, and Ministers are expected to respond to the committee within
90 days' (S.0. 209).

The Constitution and Executive Government

The executive power of the Commonwealth, although vested in the Queen, is
exercisable by the Governor-General, and in the words of section 61 of the Constitution
‘extends to the execution and maintenance of this Constitution, and of the laws of the
Commonwealth’."*

The significance of this section is expressed by Quick and Garran:

11 Including Parliamentary Secretaries, see p. 70.

12 This is an important exception as it has regard to the concept of ‘executive privilege’ which has been invoked in respect of the
publication of government documents and information. See Chs on ‘Documents’ and ‘Committee inquiries’.

13 Since the inception of the Petitions Committee in 2008 its practice has been that the majority of petitions received are referred.
Before 2008 there was no obligation for a Minister to respond.

14 Constitution, s. 61; and see ‘Governor-General® in Ch. on ‘The Parliament and the role of the House’.



House, Government and Opposition 47

This statement stereotypes the theory of the British Constitution that the Crown is the source and
fountain of Executive authority, and that every administrative act must be done by and in the name of
the Crown . . .

The Governor-General appointed by the Queen is authorized to execute, in the Commonwealth,
during the Queen’s pleasure and subject to the Constitution, such powers and functions as may be
assigned to him by Her Majesty (sec. 2) and by the Constitution (sec. 61). Foremost amongst those
powers and functions will necessarily be the execution and maintenance of the Constitution, and the
execution and maintenance of the laws passed in pursuance of the Constitution. '

The succeeding sections of the Constitution supplement section 61 by establishing in
broad terms how and by whom the executive power is in practice to be executed:

First (section 62)—There is a Federal Executive Council to advise the Governor-
General in the government of the Commonwealth, and the members of the Council are
chosen and summoned by the Governor-General and sworn as Executive Councillors.
They hold office during the Governor-General’s pleasure.

The essence of this provision, read in conjunction with the succeeding provisions, is in
the words of Quick and Garran:

Whilst the Constitution, in sec. 61, recognizes the ancient principle of the Government of England that
the Executive power is vested in the Crown, it adds as a graft to that principle the modern political
institution, known as responsible government, which shortly expressed means that the discretionary
powers of the Crown are exercised by the wearer of the Crown or by its Representative according to
the advice of ministers, having the confidence of that branch of the legislature which immediately
represents the people. The practical result is that the Executive power is placed in the hands of a
Parliamentary Committee, called the Cabinet, and the real head of the Executive is not the Queen but
the Chairman of the Cabinet, or in other words the Prime Minister.'®

Ever since the resignation of Sir Robert Walpole in 1742, it has been recognized that the Crown could
not for any length of time continue to carry on the government of the country, except through
Ministers having the confidence of the House of Commons. That constitutes the essence of
Responsible Government.”

Although there is no constitutional restriction on who shall be appointed to the
Executive Council, it has been composed, with a few exceptions, of Ministers of State. 18
(For discussion of the Federal Executive Council, see page 77.)

Second (section 63)—The provisions of the Constitution referring to the Governor-
General in Council are to be construed as referring to the Governor-General acting with
the advice of the Federal Executive Council.

This section makes it mandatory, as a constitutional principle, that in such matters the
Governor-General acts only with the advice of the Federal Executive Council which, by
virtue of section 64, and by convention, is the Ministry. The import of this section is to
give further constitutional recognition to the concept of responsible government.

Third (section 64 —The Governor-General may appoint officers to administer such
Departments of State of the Commonwealth as the Governor-General in Council may
establish. Such officers hold office during the pleasure of the Governor-General. They
must be members of the Federal Executive Council, and are ‘the Queen’s Ministers of
State for the Commonwealth’. Section 64 further provides that after the first general
election no Minister of State can hold office for a longer period than three months unless
he or she is or becomes a Senator or a Member of the House of Representatives.

This section provides the constitutional authority for the appointment of Ministers and
determines that the Ministry, for all intents and purposes, forms the Executive

15 Quick and Garran, p. 702.
16 Quick and Garran, p. 703.
17 Quick and Garran, p. 704.
18 Including since 2000 Ministers of State designated as Parliamentary Secretaries, see p. 71.
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Government of the Commonwealth. The requirement that Ministers must eventually sit in
Parliament brings together the executive and legislative organs of government.

Fourth (sections 65-67)—The Constitution gives further recognition to the Ministry
by empowering the Parliament to determine the number of Ministers and the offices they
shall hold" (see page 58) and the salaries they are to be paid (see page 72). The
Executive Government in the broader sense is not only composed of the Ministry. The
Constitution also makes provision, until the Parliament otherwise provides, for the
appointment (and removal) of other officers of the Executive Government by the
Governor-General in Council.

Constitutional conventions

The existence of a wide range of conventions of the Constitution® plays a
fundamental part in Parliament/Executive Government relations. These conventions are
numerous, and in some cases there is no universal agreement that they exist. Conventions
are based on established precedent and practice and in many respects have their
foundation in British law and practice established before 1901. They are subject to
change by way of (political) interpretation or (political) circumstances and may in some
instances be broken.

Constitutional conventions are of great significance in the exercise of the reserve
powers of the Crown. This is particularly evident in the exercise of the power of
dissolution,”' vested by the Constitution solely in the Governor-General but not normally
exercised without regard to convention.

The workings of responsible government, the concept of ministerial responsibility
(collective and individual) and the existence of Cabinet (not mentioned in the
Constitution) are for all practical purposes the subject of constitutional convention. The
Constitution made no mention of political parties until 1977 when section 15, relating to
the filling of casual vacancies in the Senate, was amended. Also majority or minority
groups and the offices of Prime Minister and Leader of the Opposition are not mentioned.

Constitutional convention and the way it is interpreted and applied may, on occasions,
have the same force as, but be not superior to, the Constitution itself, and its existence has
been recognised by important cases of the High Court.” Crisp briefly defines
constitutional conventions as:

... extra-legal rules of structure or procedure or principle, established by precedent, consolidated by
usage and generally observed by all concerned. They will affect the operation of the Constitution and
may affect the working of the law but they themselves have not the force of law.>*

Professor Gordon Reid interprets the phrase as follows:

. .. the expression is little more than an article of political rhetoric and . . . our academic constitutional
lawyers were publicly [in 1975] using it as such.

It is well known that Australia’s written Constitution is silent on many important aspects of
government. It says nothing about the Prime Minister, the Cabinet, responsible government,
ministerial responsibility, electing a government, dismissing a government, parliamentary control,

19 The Parliament has never exercised the power regarding the particular office a Minister shall hold.

20 In referring to the British constitutional framework Mill referred to these rules as ‘the unwritten maxims of the constitution’.
Twenty years later Dicey called them ‘the conventions of the constitution” while Anson referred to them as ‘the custom of the
constitution’. Sir Ivor Jennings, The law and the Constitution, 5th edn, University of London Press, London, 1959, pp. 81 ff.

21 Also prorogation and appointing the time for holding sessions, (Constitution, s. 5) and other powers. See ‘Governor-General’ in
Ch. on ‘The Parliament and the role of the House’.

22 See, for example, Amalgamated Society of Engineers v. Adelaide Steamship Co. Ltd (1920) 28 CLR 129 (Engineers Case) and
more recently Cormack v. Cope (1974) and others discussed in Ch. on ‘Double dissolutions and joint sittings’.

23 L. F. Crisp, Australian national government, 5th edn, p. 352.
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what is to be done if the Senate refuses to pass an appropriation Bill (or a supply Bill), and so on. In
reality this void is filled-in by well established practice, methods, habits, maxims, usages, many of
them of long-standing, which were inherited from colonial Parliaments, which in turn inherited them
from Westminster. It is these practices, methods and usages which tend to be referred to, albeit
vaguely, as ‘conventions of the Constitution’.

Although reference to constitutional conventions is made throughout this text, it is not
intended to identify and separately examine in depth the full range and meaning of all of
them, as they have been subjected to continuing political questioning which has left the
status of many so-called conventions in doubt.

Even though the division is not always clear, there are other conventions which may
fall under such headings as governmental, (party) political, and parliamentary.
Parliamentary convention may be considered to be synonymous with parliamentary
practice which is, as the term implies, of very broad scope.

Aspects of ministerial responsibility

Ministerial responsibility takes two forms—collective cabinet responsibility (or
‘cabinet solidarity”) and individual ministerial responsibility. Both concepts are governed
by conventions inherited from Westminster and both are central to the working of
responsible government.

Collective Cabinet responsibility

Cabinet is collectively responsible to the people, through the Parliament, for
determining and implementing policies for national government. Broadly, it is required by
convention that all Ministers must be prepared to accept collective responsibility for, and
defend publicly, the policies and actions of the Government. The Cabinet Handbook
states ‘Members of the Cabinet must publicly support all Government decisions made in
the Cabinet, even if they do not agree with them. Cabinet ministers cannot dissociate
themselves from, or repudiate the decisions of their Cabinet colleagues unless they resign
from the Cabinet’.*®

Most importantly, the convention has also been regarded as requiring that the loss of a
vote on a no-confidence motion in the House or on a major issue is expected to lead to
the resignation of the whole Government (including Ministers not in the Cabinet) or,
alternatively, the Prime Minister is expected to recommend to the Governor-General that
the House be dissolved for an election. Such events are, in the ordinary course, unlikely,
given the strength of party discipline. Further, contemporary thinking is that, should a
Government lose a vote on a major issue, it would be entitled to propose a motion of
confidence to test or confirm its position before resigning or recommending an election.”’

It has been stated that among the principles implicit in the convention each Minister is
required to abide by the following:**

24 G. S. Reid, ‘The double dissolutions and joint sitting commentaries’, in Gareth Evans (ed.), Labor and the Constitution 1972—
1975, Heinemann, Melbourne, 1977, p. 244.

25 Suggested references include Sawer, Federation under strain; G. Evans (ed.), Labor and the Constitution; Cooray, Conventions,
the Australian Constitution and the future; Saunders and Smith, Paper prepared for Standing Committee D (of the Australian
Constitutional Convention) identifying the conventions associated with the Commonwealth Constitution.

26 Department of the Prime Minister and Cabinet, Cabinet Handbook, 9th edn, 2016, p. 9. See also Prime Minister, 4 guide on key
elements of ministerial responsibility, Dec. 1998, pp. 2, 4.

27 See “Motions of no confidence or censure’ in Ch. on “Motions’.

28 See, for example: L. F. Crisp, Australian national government, 5th edn, pp. 354-6; Hugh V. Emy, The politics of Australian
democracy, 2nd edn, Macmillan, South Melbourne, 1978, pp. 246, 312-13; S. Encel, Cabinet government in Australia, 2nd edn,
Melbourne University Press, Carlton, 1974, p. 107.
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e he or she must be prepared not only to refrain from publicly criticising other
Ministers and their actions but also to defend them publicly, or else resign;

e he or she must not announce a major new policy without previous Cabinet
consent—if a Minister does, Cabinet must either provide support or request his or
her resignation;

e he or she must not express private views on government policies nor speak about or
otherwise become involved in a ministerial colleague’s portfolio without first
consulting that colleague and possibly the Prime Minister; and

e government advice to the Governor-General must be assumed to be unanimous.

Not all principles associated with the convention have always been scrupulously
upheld. At times governments have perhaps chosen to espouse the convention for
political expediency or have chosen not to follow it for the same reason. Where crucial
political advantage or disadvantage has been involved party political considerations have
sometimes predominated over strict adherence to the convention.

While there have been departures from the convention the following comment on the
controversy concerning the vitality of the convention places the matter in perspective:

Most of the current disagreement turns on degree. Some critics have been concerned to point to the
increasing number of deviations from the traditional rules; this article has been emphasising the
overwhelming majorité/ of cases in which the rules are still followed. The break with the past is less
than has been thought.”

For precedents of resignations by individual Ministers in accordance with the
convention see page 66.

Individual ministerial responsibility

During this century there has been a change in the perceptions of both Ministers and
informed commentators as to what is required by the convention of individual ministerial
responsibility. The real practical limitations on strict adherence to the convention as it was
traditionally conceived are now openly acknowledged.

The 1976 report of the Royal Commission on Australian Government Administration
stated:

It is through ministers that the whole of the administration—departments, statutory bodies and
agencies of one kind and another—is responsible to the Parliament and thus, ultimately, to the people.
Ministerial responsibility to the Parliament is a matter of constitutional convention rather than law. It
is not tied to any authoritative text, or amenable to judicial interpretation or resolution. Because of its
conventional character, the principles and values on which it rests may undergo change, and their very
status as conventions be placed in doubt. In recent times the vitality of some of the traditional
conceptions of ministerial responsibility has been called into question, and there is little evidence that
a minister’s responsibility is now seen as requiring him to bear the blame for all the faults and
shortcomings of his public service subordinates, regardless of his own involvement, or to tender his
resignation in every case where fault is found. The evidence tends to suggest rather that while
ministers continue to be held accountable to Parliament in the sense of being obliged to answer to it
when Parliament so demands, and to indicate corrective action if that is called for, they themselves are
not held culpable—and in consequence bound to resign or suffer dismissal—unless the action which
stands condemned was theirs, or taken on their direction, or was action with which they ought
obviously to have been concerned.*

29 David Butler, ‘Ministerial responsibility in Australia and Britain’, Parliamentary Affairs XXV, 4, 1973, pp. 413-14.

30 Royal Commission into Australian Government Administration, Report, PP 185 (1976) 59—60; see also B. M. Snedden,
‘Ministerial responsibility in modern parliamentary government’, paper presented to the Third Commonwealth and Empire Law
Conference, Record, Law Book Co., Sydney, 1966; R. V. Garland, ‘Relations between Ministers and departments’, Royal
Institute of Public Administration (ACT Group), Newsletter, 3 August 1976, p. 24.
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As the Royal Commission and other authorities have noted, there are still
circumstances in which a Minister is expected to accept personal responsibility and to
resign (or be dismissed):

Resignation is still a valid sanction where ministers have been indiscreet or arbitrary in exercising
power. In cases where the minister has misled parliament, condoned or authorized a blatantly
unreasonable use of executive power, or more vaguely, where the minister’s behaviour contravenes
established standards of morality, resignation or dismissal is the appropriate action. In these cases, the
factors which may often excuse the minister from blame for administrative blunders do not operate to
the same degree: the minister’s personal responsibility may be more easily isolated.*'

The responsibility of ministers individually to parliament is not mere fiction. An individual can be
disciplined whereas the whole cannot. The events of recent years show that a minister can become too
great a burden to carry. The parliament’s role has been to expose and demean. Forced ministerial
resignations and dismissals have been the decision of the prime minister not the parliament by its vote.
The chief of the executive has judged that the public would accept no less. The credibility of a number
of other ministers has been rightly challenged in parliament. Whether the challenges were merited or
not the right of parliamentary inquiry cannot be denied. For a government to deny the right may prove
to be suicidal. Parliament is the correct forum, the only forum, to test or expose ministerial
administrative competence or fitness to hold office. However, allegations of a different kind, that is,
offences against the law, should not be tried by parliament. The proper forum for those allegations is
the courts. In cases of moral misconduct by a minister, the sanction should be political, in the form of
resignation or defeat.

I continue to believe that in the matter of ministerial responsibility, in the strict sense of actions done
in his name for him or on his behalf in his role as a minister, his responsibility is to answer and explain
to parliament for errors or misdeeds but there is no convention which would make him absolutely
responsible so that he must answer for, that is, to be liable to censure for all actions done under his
administration.

... If the compelling penalty for a ‘mistake’ is resignation then the compelling prerequisite for
punishment is the establishment of proof. This is not easily done in the political arena. The gravity of
the ‘mistake’ would be an essential factor to any requirement of resignation. Equally the premise is
only as sound as ‘personal fault’ or ‘lack of reasonable diligence’ can be established. Penalty by
compulsion is dependent on the establishment of guilt. For the purposes of political advantage,
allegations of ministerial ‘mistakes’ of a baseless or minor nature are no less possible than ministerial
or government defence in the interests of self-preservation. Executives and ministers will always find
it hard to permanently cover-up allegations of serious maladministration or misconduct.*>

In a practical sense, a Minister may resign, not as an admission of culpability, but
rather to remove pressure from the Government while serious criticisms of his or her
capacity or integrity are properly and dispassionately assessed. Alternatively, a Minister
may be given leave from ministerial duties for the same purpose (see page 69).

When responsibility for a serious matter can be clearly attached to a particular Minister
personally, it is of fundamental importance to the effective operation of responsible
government that he or she adhere to the convention of individual responsibility. However,
the prime consideration in determining whether a Minister should resign or be dismissed
has sometimes been the assessment of the likely political repercussions on the
Government. ™

Excluding the most serious cases and those where a Minister is clearly culpable the
records have shown that a Government can rely on party discipline to ensure that a
Minister’s resignation is not forced by a direct vote of the House. Indeed there has been
no occasion of an adverse resolution of the House in the nature of a no confidence or
censure motion in an individual Minister (excluding the unusual events on 11 November

31 H. V. Emy, The politics of Australian democracy, 2nd edn, Macmillan, South Melbourne, 1978, p. 280.

32 Sir Billy M. Snedden, ‘Ministers in Parliament—A Speaker’s eye view’. In Responsible government in Australia, Patrick Weller
& Dean Jaensch (eds), Drummond, Richmond, 1980, p. 76. See also Sir Robert Garran oration, (1988) by the Hon. R. J. L.
Hawke.

33 See R. V. Garland, Relations between Ministers and departments, p. 24.



52 House of Representatives Practice

1975) on which resignation or dismissal would be expected. Some ministerial
resignations, however, have been forced by pressure applied through questioning and
criticism in the House. The effects of this pressure on public opinion have been such that
the Minister concerned or the Prime Minister has been forced to take action.

The Senate has on several occasions passed motions of censure of Ministers (both
Senate and House Ministers).>* It appears that in none of these cases did the Minister
concerned feel compelled to resign as a result. These instances would seem to reinforce
the principle inherent in the system of responsible government that Ministers collectively
and individually (unless they are Senators) are responsible to the lower House.

POLITICAL PARTIES

Although political parties were not recognised by the Constitution until 1977, their
existence has since Federation, and more particularly since 1910, dominated the operation
of the House of Representatives.

Political parties are not formally recognised in the standing orders of the House yet the
proceedings of the House turn on the interaction of the major parties forming the
Government and Opposition.*® In the Commonwealth Parliament party loyalty and
discipline are strong, with the effect of Members generally voting in accordance with the
decision taken by the party unless a “free’ vote has been permitted.’’ Failure to vote along
party lines on important issues may seriously jeopardise a Member’s chances of re-
election in the event of the party organisation withdrawing its support.”® Party discipline
is essential to the governing party in order to retain the support of the majority of the
Members of the House, without which it could not continue to govern. Conversely, the
basic strength of the private Member lies in the dependence of ministries and shadow
ministries on the support of the individual Members of the parliamentary party. While it
can be said that in some respects a private Member does not, for practical purposes,
normally exercise great authority in the House, where party solidarity is usually exhibited,
he or she has many opportunities to put a matter before the House under the opportunities
available under the standing orders or to put a personal point of view within the party (see
page 56).

From the practical point of view, the working of the House is greatly facilitated by the
existence of political parties, as they create a degree of certainty and add stability. Parties
create ‘numbers’, or blocks of votes, on many issues which come before the House and it
is around these ‘numbers’ on each side of a question that parliamentary activity often
revolves. However, when from time to time the governing party is not able to maintain a
majority of votes, the immediate consequences of this inability fall on the party, and the
machinery of the House is not affected.

Between 1901 and 1910 allegiances to party, particularly in respect of the groups
known as protectionists and free traders, were fluid and governments were made and
unmade on the floor of the House.* Following the defeat of the Deakin ‘Fusion’ Ministry

34 See “Motions of no confidence or censure’ in Ch. on “Motions’.

35 Section 15 of the Constitution altered with respect to filling of casual vacancies in the Senate.

36 For discussion of the private Member’s conflicting responsibilities see Ch. on ‘“Members’.

37 See Ch. on ‘Order of business and the sitting day’.

38 The discipline exercised by the Labor Party has generally been considered to be more direct and greater than that exercised by
the coalition parties.

39 VP 1904/49 (27.4.1904), 149-51 (17-18.8.1904); VP 1905/9 (5.7.1905); VP 1908/79 (10.11.1908), 81-3 (12&17.11.1908); VP
1909/11-13 (1&2.6.1909).
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at the general election of 1910 a two party situation developed in the ensuing
Parliament—Labour and Liberal.*” With the formation of the Country Party in 1919 a
third party was introduced into the House.*' Since then representation in the House of
Representatives has been composed almost entirely of these three political parties and
their successors, namely, the Australian Labor Party,** the Liberal Party of Australia
(under various names) and the National Party of Australia (under various names). Since
1910 Australia has generally had majority Governments under which either the Australian
Labor Party or a coalition of non-Labor parties has held office. **

The Labor Party is Australia’s oldest political party, having evolved in the 1890s as the
political wing of the trade union movement. The present Liberal Party was formed in
October 1944 out of the United Australia Party and its earlier predecessor, the Nationalist
Party. Since the general election of 1949 the Liberal Party and the National Country Party
(later renamed the National Party of Australia and since 2003 known as the Nationals)
when forming government have done so as a coalition.**

The three major political parties are organised at a national, State and sometimes at
local level. While there are important differences in the structure of the parties represented
in Parliament, at the national level they all have an organisational and a parliamentary
wing. The extra-parliamentary or organisational wings of the political parties are not
recognised in a procedural sense and have no role in the formal parliamentary structure
and workings of the Parliament. Parliamentary activity revolves in a large measure
around the parliamentary wings of the political parties—that is, the elected
representatives.

Leaders and office holders

The parliamentary parties determine who shall be their leaders and deputy leaders in
both Houses; hence they determine who shall be Prime Minister and Leader of the
Opposition. Leaders and other office holders receive a salary additional to their salary as a
Member of Parliament.*> While Ministers are in fact holders of (ministerial) office, those
offices are strictly positions of government under the Crown.*® For constitutional and
statutory reasons therefore, and for the purposes of the Remuneration Tribunal, Ministers
are not defined as office holders of the Parliament.

40 This earlier Liberal Party later formed part of the Nationalist Party in 1917.

41 Renamed National Country Party of Australia in 1975, VP 1974-75/624 (13.5.1975). Renamed National Party of Australia in
1982, H.R. Deb. (19.10.1982) 2163. Known as the Nationals since 2003.

42 Spelling changed from ‘Labour’ to ‘Labor’ from circa 1912.

43 Hung Parliaments—that is, where no party or coalition has obtained a majority of seats in the House of Representatives—
occurred following the 1940 and 2010 general elections. In 1940 the United Australia Party—Country Party coalition led by Prime
Minister Menzies formed a minority Government with the support of two independents. However, in 1941, following coalition
leadership changes which brought Country Party leader Fadden to the Prime Ministership, the two independents transferred their
support to the Labor Party. The Labor Party then formed a minority Government led by Prime Minister Curtin for the remainder
of the Parliament. In 2010 the Australian Labor Party led by Prime Minister Gillard formed a minority Government with the
support of a minor party Member (Australian Greens) and three independents.

44 Since the general election in 1949 the other parties represented in the House have been: 1) the Australian Labour Party (Anti-
Communist) in 1955 which comprised seven former members of the Australian Labor Party, VP 1954-55/161 (19.4.1955); H.R.
Deb. (19.4.1955) 3; 2) One Nation in 1997 (a single former independent); 3) Australian Greens (one Member elected at a by-
election in 2002, one Member elected in 2010, 2013 and 2016); 4) the Nationals—WA (one Member elected in 2010); 5) Palmer
United Party (one Member elected in 2013); 6) Katter’s Australian Party (a single former independent elected in 2013 and 2016);
7) Nick Xenophon Team (one Member in 2016). In recent Parliaments there have been up to five independents elected. Most
Parliaments since 1996 have also had a Member from the Northern Territory based Country Liberal Party, however this party has
been formally part of the Liberal-Nationals coalition. In 2008 the Queensland branches of the Liberal Party and the Nationals
merged to form the Liberal National Party of Queensland: however, LNP candidates elected to the Federal Parliament continued
to sit as Liberals or Nationals. For a record of party representation in the House since 1901 see Appendix 10.

45 See also Ch. on “‘Members’.

46 This is an important distinction for the purpose of the constitutional provision regarding “office of profit’, see p. 73.



54

House of Representatives Practice

The Remuneration Tribunal regards the occupants of the following positions as office

holders of the Parliament for the purposes of payment of salaries in addition to their
salary as a Member:*’

Speaker of the House of Representatives

President of the Senate

Deputy Speaker in the House of Representatives

Deputy President and Chair of Committees in the Senate

Second Deputy Speaker in the House of Representatives

Temporary Chair of Committees in the Senate

Member of the Speaker’s Panel in the House of Representatives
Chair or Deputy Chair of a parliamentary committee**

Leader of the Opposition

Deputy Leader of the Opposition

Leader of the Opposition in the Senate

Deputy Leader of the Opposition in the Senate

Leader of a recognised party*’

Head of a recognised party where Leader of party sits in the other house™
Manager of Opposition Business in the House of Representatives
Shadow Minister

Chief Government Whip in the House of Representatives

Chief Opposition Whip in the House of Representatives

Chief Government Whip in the Senate

Chief Opposition Whip in the Senate

Whip®!

(The Leader of the House and the Leader of the Government in the Senate, who also
have parliamentary roles, receive additional salary as Ministers—see page 72.)

For parliamentary purposes the Remuneration Tribunal’s definition of office holders of

the Parliament needs some qualification to distinguish their parliamentary or party
relationship:

47

48
49

50

52

e The Presiding Officers and their deputies®® are elected by their respective Houses
and are correctly known as Officers of the House and the Senate respectively. These
are strictly parliamentary offices.

e Temporary Chairs of Committees in the Senate and members of the Speaker’s Panel
in the House are nominated by the Presiding Officers in consultation with the
respective parties. These are parliamentary positions.

For level of additional salary see latest Remuneration Tribunal determination. In 2016 amounts ranged from 85% for the Leader
of the Opposition to 2% for a minor party deputy whip. Note that these positions are not regarded as offices of profit under the
Crown by virtue of section 44(iv) of the Constitution; the persons are neither appointed by nor are they servants of the Crown.
Those officers not in bold type are not strictly parliamentary office holders.

Level of additional remuneration varies.

Other than a party whose leader is the Prime Minister or Leader of the Opposition. Level of additional remuneration depends on
number of party members in the Parliament (minimum 5).

Other than a party whose leader is the Prime Minister or Leader of the Opposition. Minimum 5 party members in each House.
Including specified Deputy Whips. Level of additional remuneration varies.

The occupants however are pre-selected for nomination by the parliamentary parties; and see Ch. on ‘The Speaker, Deputy
Speakers and officers’.
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e Chairs and Deputy Chairs of parliamentary committees may be either elected by the
committee™ or nominated by the Prime Minister. These are parliamentary positions.

e [eaders and deputy leaders of the political parties, although receiving parliamentary
recognition, hold party positions determined within the parliamentary parties.

e Whips and deputy whips strictly hold party positions determined within the
parliamentary parties.**

At the commencement of each Parliament (or whenever a change occurs) the leader of
each party makes a formal announcement to the House as to its leadership and whips.™

Party whips

All parties have whips whose main functions are to act as administrative officers to
their parliamentary parties. Although whips, and especially the Chief Government Whip,
have duties in relation to the proceedings of the House, they occupy essentially party
political positions. Outside the Chamber the whips may be required to provide support for
such matters as party meetings and consultations, party committees, arranging party
nominations to parliamentary committees and organising any party balloting which may
be required. ™

The term ‘whip’ is derived from the English hunting expression ‘whipper-in’, which
was the title for the person responsible for preventing the hunting hounds from straying
from the pack. The first use of the term in a parliamentary context has been attributed to
Edmund Burke who, in 1769, described the intense lobbying over a particular division as
a ‘whipping-in’ of Members.”” Wilding and Laundy, however, trace the use of the term
back even further, when they refer to Porritt’s claim that the whip, meaning a document
instructing persons which side to take on a particular question, was in vogue as early as
1621. In the House of Commons, whips of all parties supply their Members with
information on forthcoming business with each item of business underlined according to
its importance, hence the use of the term ‘whip’ in relation to the document, for example,
a ‘three line whip’.”®

In recent Parliaments the Government and Opposition have each had a Chief Whip
and two other whips. In the case of a coalition the whips of the senior party have taken
the various government whip positions when in government and the various opposition
whip positions when in opposition. The National Party, the junior coalition party, has had
its own Chief Whip and another whip. The positions of Chief Government Whip and
Chief Opposition Whip were created in 1994 with the establishment of the Main
Committee (later renamed Federation Chamber) and the consequential additional
workload on the whips. Whips are either elected by the parliamentary party or appointed
by the parliamentary leader of the party. Whips do not have any administrative
responsibility or control in relation to the parliamentary or government administrations.

53 However, the occupants are normally selected for nomination by the parliamentary parties in the first instance; and see Ch. on
‘Parliamentary committees’.

54 The Parliamentary Labor Party nominates or elects its members to occupy all parliamentary and party positions. The
parliamentary wing of the Liberal Party elects its leader (and deputy leader) who appoints its Senate leaders, and whips in the
House. Liberal Party whips in the Senate are elected. The Nationals elect their leaders and whips.

55 E.g. VP2016-18/7-9 (30.8.2016).

56 The whips may be assisted by a returning officer or a secretary to the parliamentary party (also members of the parliamentary
party). They are party internal positions which have no formal recognition within the Parliament itself.

57 Odgers, 6th edn, p. 417.

58 N. Wilding & P. Laundy, An encyclopaedia of Parliament, 4th edn, Cassell, London, 1972, pp. 785-7, including reference to
Porritt, The unreformed House of Commons.
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The Chief Government Whip in the House of Representatives is not a Minister as he or
she is in the House of Commons. In recognition of their party duties, not shared by other
private Members, whips and their deputies receive an additional salary in addition to their
salary as Members.

Within the parliamentary process a whip is required to perform a multitude of tasks
including:

e arrangement of the number and order of Members who wish to speak in debate;”
this may be done in consultation with the Leader of the House in respect of
government Members and his or her counterpart in the Opposition or the party
leader(s) in respect of opposition Members;

e ensuring the attendance of party members for divisions and quorum calls (this
responsibility is more onerous on the government whips as it has been considered
that the Government should ensure that a quorum is maintained®’);

e in conjunction with other whips, the arrangement of “pairs’®" for Members who are,
or who may desire to be, absent from the House; and

e in divisions, by convention on appointment from the Chair, to act as a teller.

The Chief Government Whip has the added responsibility of assisting the Leader of
the House in ensuring that the timetable for the Government’s legislative program is met
and regularly moves procedural motions such as the motion for the closure. On the
creation of the position in 1994 the Chief Government Whip was empowered to move
motions, without the requirement for a seconder, relating to the conduct of the business or
the sitting arrangements of the House or the then Main Committee (now Federation
Chamber).”> The Chief Government Whip exercises these functions, previously the
preserve of the Leader of the House, principally in relation to the business of the
Federation Chamber. The Chief Government Whip has primary responsibility for
determining the Federation Chamber’s agenda in relation to government business,
following consultation with Ministers, opposition whips and independent Members, and
normally moves the motions referring bills and other orders of the day to the Federation
Chamber. The Chief Government Whip, Chief Opposition Whip and the Third Party
Whip, or their nominees, are members of the Selection Committee. Any procedural
function of a Chief Whip under the standing orders can be performed by another whip
acting on his or her behalf.”*

Party committees and meetings

Both the government and the opposition parties have backbench committees to assist
them in the consideration of legislative proposals and other issues of political significance
allied to each committee’s function. These committees, which consist of Members and
Senators having a special interest in the subject matter of the committee, provide a forum
in which a Member is able to discuss on a party basis matters of importance to his or her
party and possibly to the Member’s electoral division. These committees have been

59 The ‘list of speakers’ is advisory only and does not bind the Chair in allocating the call.

60 Although the Procedure Committee has expressed the view that it is incumbent on all Members to maintain a quorum, as it is
generally government business which is before the House, it is to the Government’s advantage to see that it does not lapse
through lack of a quorum. See Ch. on ‘Order of business and the sitting day’.

61 See Ch. on ‘Order of business and the sitting day’.

62 The presentation or moving of the stages of government bills specifically excluded. VP 1993-96/982-3 (12.5.1994).

63 S.0. 2 (definitions)—relevant to S.0. 116(c).
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shown to influence (and in some cases directly or indirectly overturn) government policy
or decisions.

All parties have party meetings in sitting weeks but usually at times when the House is
not sitting. The proceedings of party meetings are regarded as confidential, and the detail
of discussions is not normally made public. These meetings provide the forum,
particularly for backbenchers, for internal party discussion of party policy, parliamentary
activity, parliamentary tactics, the resolution of internal party disputes, the election of
officers, and they provide a means of exerting backbench pressure on, and
communication with, its leaders.

Party meetings of the Parliamentary Labor Party are commonly referred to as ‘caucus’
meetings.** Used in its collective sense the ‘caucus’ of the Labor Party is composed of all
Labor Members of the House and the Senate meeting together. In its extended sense the
‘caucus system’, as applying to all parties, has developed from the development of
formalised party arrangements and rules.

Important differences between the two main parties in their caucus arrangements are:

e The Chair of the Labor Party caucus is elected from among its members and is
usually a backbencher, while in the Liberal Party the leader traditionally presides
over party meetings, including joint party meetings.

e The Labor Party caucus historically has elected its members to all positions of office
including Ministers, while the leader of the Liberal Party has appointed members to
most offices, including Ministers.*’

e Party discipline, in particular voting requirements, may be more formal in the Labor
Party and the Nationals than the Liberal Party, but in each case party discipline is
strong.

Parties and their effect on the House

In many respects the functioning of the House is based on the clear-cut division
between Government and Opposition, that is, the opposing political parties, and the
working arrangements and conduct of business reflect this. An obvious recognition of this
historical development is the seating arrangement in the House with government
Members sitting to the right of the Speaker’s Chair and opposition Members to the left.
Procedural recognition is exemplified by the practice of the Chair of alternating the call
between government and non-government Members.

The important functions performed by the parties are mostly unrecognised by the
standing orders in the working of procedure, although the standing orders recognise the
Government’s control in arranging the business of the House (see page 45).%6

The party system has a strong influence on the day-to-day workings and decision-
making of the modern legislature. This has not been without criticism; one commentator
has written:

The implications of a predominantly team approach to parliamentary matters even to the abrogation of
any effective rights of the individual representative raises important questions about the nature of our

64 The word ‘caucus’ was originally an American term meaning in its broadest sense simply a meeting of parliamentary members of
a particular party to consult. See Patrick Weller (ed.), Caucus minutes 1901—1949; Vol. 1, Melbourne University Press, 1975,
pp. 5-7.

65 See ‘Composition of the Ministry” at p. 58.

66 See also Ch. on ‘Order of business and the sitting day’.
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modern parliamentary system and the extent to which public frustration with it as an institution may

relate to undue party cohesiveness.®’

To facilitate the management and programming of the business of the House, a
Government/Opposition consultative arrangement has existed since 1951. The Leader of
the House, generally a senior Minister, consults, or ensures that consultations are held,
with a member of the shadow ministry nominated by the Leader of the Opposition (the
Manager of Opposition Business) and is assisted by the Chief Government Whip. They
are jointly responsible, within the requirements of the standing orders, for the daily
programming of the House, although the final responsibility remains with the Leader of
the House acting on behalf of the Government (see page 65).

THE MINISTRY

Number of Ministers

The Constitution provides for the number of Ministers as follows:

Until the Parliament otherwise provides, the Ministers of State shall not exceed seven in number, and
shall hold such offices as the Parliament prescribes, or, in the absence of provision, as the Governor-
General directs.

The Parliament increased the number of Ministers of State from seven to eight in
1915.% Further statutory increases have brought the number up to the present limit of 30.
In addition, twelve positions of Minister of State to be designated as Parliamentary
Secretary were created in 2000 (see page 70).”° These constitutional and statutory
limitations apply to the number of Ministers administering a Department of State. In
earlier years ‘Ministers” who did not administer a department were also appointed—see
‘Ministerial assistance’ at page 70.

Composition of the Ministry

The allocation of portfolios—that is, the Departments of State that Ministers shall
administer—has never been determined by the Parliament although there have been
unsuccessful attempts in the House to have the Parliament elect the Ministry.”' In practice
the Governor-General determines the allocation of portfolios on the advice of the Prime
Minister. In the case of a Liberal-Nationals coalition the Prime Minister, following
consultation with the Leader of the Nationals, nominates Ministers and decides the
allocation of portfolios for recommendation to the Governor-General. Since the formation
of the Fisher Ministry in 1908,”* the Australian Labor Party caucus has elected its
Ministers and the Prime Minister has allocated portfolios for recommendation to the
Governor-General. The exception to this practice occurred between 2007 and 2013 when
Labor Party Ministers were appointed by the Prime Minister.

The approval of the Governor-General to the composition of the Ministry, the creation
of departments, the allocation of portfolios and any ministerial and departmental change

67 K. Jackson, ‘Caucus—the anti-Parliament system’, The Parliamentarian LIX, 3, 1978, p. 159.

68 Constitution, s. 65.

69 Ministers of State Act 1915.

70 Ministers of State Act 1952, s. 4; for a schedule of statutory increases in the number of Ministers see Appendix 9; for a list of
Ministries see Appendix 7.

71 VP 1905/47 (17.8.1905), 89 (21.9.1905), 146 (2.11.1905); VP 1909/66 (29.7.1909; VP 1910/122 (15.9.1910); VP 1925/42
(9.7.1925), 73 (20.8.1925).

72 In the first Labor Government in 1904 Prime Minister Watson chose the members of his Ministry.
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is notified publicly”® and announced in the House.* The principal areas of departmental
responsibility and enactments administered by the respective Ministers are notified
publicly by order of the Governor-General.”” Temporary ministerial arrangements may be
made by the Prime Minister without reference to the Governor-General.

Since the formation of the first Commonwealth Government on 1 January 1901 the
Ministry has always included a Prime Minister, a Treasurer, an Attorney-General and a
Minister for Defence.”® The titles and functions of other Ministers have varied over the
years. A Vice-President of the Executive Council has always been appointed and, since
the early 1930s, has usually administered a Department of State in addition to performing
Executive Council duties.”” A Minister may administer more than one department.

The two-level Ministry

In September 1987 the 3rd Hawke Government instigated a two-level ministerial
structure accompanied by a reorganisation of the public service which considerably
reduced the number of government departments. Each of the major departments so
created”® was headed by a senior or ‘portfolio’ Minister, who was also a member of
Cabinet. Senior Ministers were assisted in the administration of their portfolios by junior
Ministers with specific titles and responsibilities for designated areas of departmental
operations.

In announcing the new administrative arrangements the Prime Minister stated that
under the new system portfolio Ministers were released from some of the detailed
administrative work, enabling them to give greater attention to policy. All portfolios were
represented in Cabinet without the need for the Cabinet to be expanded to an
unmanageable size. Portfolio Ministers were ultimately responsible for the administration
of their entire portfolios and were accountable to Parliament for their overall operation.
All Ministers, however, had a clear accountability within specific responsibilities
allocated to them, which included responding to questions without notice.” This
approach has been followed in later Parliaments.

Coalition Ministries

On occasions Governments have been formed from the combined membership of two
(or more) political parties. Coalition Governments have occurred when the numerical
strength of one party is less than an absolute majority of the House, or for political
reasons by agreement between the parties. The Ministry is composed of members of the
coalition parties determined by agreement. Between 1949 and 1972, between 1975 and
1983, and between 1996 and 2007, and from 2013, Liberal-National Party (formerly
Country Party, later Nationals) coalition Governments were in office.

The Free Trade—Protectionist coalition between August 1904 and July 1905 was
known as the Reid-McLean Ministry. Between February 1923 and October 1929 the
Nationalist-Country Party coalition was known as the Bruce—Page Ministry. Between

73 E.g. Gazette C2016G01034 (27.07.2016).

74 E.g. VP2016-18/7-9 (30.8.2016).

75 Known as the Administrative Arrangements Order.

76 Except for a re-organisation of the Department of Defence between 1939 and 1942.

77 In the early Ministries the Vice-President was a member of the Executive Council without ministerial portfolio. Prime Minister
Lyons filled the position between 1935 and 1937.

78 The number of departments was reduced by amalgamation from 28 to 18; 16 major departments were so created, with two small
departments remaining administratively distinct under junior Ministers, H.R. Deb. (15.9.1987) 43—4.

79 H.R. Deb. (15.9.1987) 43-6.
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June 1909 and April 1910 the existing three non-Labour groups formed a Protectionist—
Free Trade—Tariff Reform coalition which was known as the ‘Fusion’ Ministry.

Interim Ministries

In order that the government of the country continues uninterrupted there have been
occasions when the Governor-General has found it necessary to appoint an interim or
‘caretaker’ Government pending the resolution of political matters, for example, the
election of party leaders or a general election (and see page 96 of second edition).

On the dismissal of the Whitlam Australian Labor Party Government on 11 November
1975, the Governor-General commissioned the Leader of the Opposition, Mr Fraser
(Liberal Party), to form a ‘caretaker’ Government (Liberal-National Country Party
coalition) until a general election was held. The ‘caretaker’ Ministry, consisting of 15
Ministers, was formed on the basis that it ‘makes no appointments or dismissals and
initiates no policies’®® and held office until 22 December 1975.

Caretaker conventions

By convention, Governments ensure that important decisions are not made during the
period immediately prior to a general election which would bind an incoming
Government and limit its freedom of action. The conventions require a Government to
avoid implementing major policy initiatives, making appointments of significance or
entering into major contracts or undertakings during the caretaker period, and also to
avoid involving departmental employees in election activities. The Ministry, Cabinet or
Cabinet committees may meet, if necessary, for the normal business of Government, but
the matters considered are constrained by the conventions. Normally efforts are made to
clear necessary business prior to the caretaker period. The ‘caretaker’ period applies
formally from the dissolution of the House until the election results are clear, or in the
event of a change of Government, until the new Government is appointed. However, it is
also accepted that care should be exercised in the period between the announcement of
the election and dissolution.

Other practices applying to the election period, usually regarded as being part of the
caretaker conventions, are aimed at ensuring that departments avoid partisanship during
an election campaign and that government resources are not directed to supporting a
particular political party. They address matters such as the nature of requests that
Ministers may make of their departments, procedures for consultation by the Opposition
with departmental officers, travel by Ministers and their opposition counterparts and the
continuation of government advertising campaigns.

The Ministry and the Senate

The composition of the Ministry has always included some Senators to represent the
Government by presenting its policies and facilitating the passage of its legislation in the
Senate. Senate Ministers initiate bills (other than financial bills) and make policy
statements to the Senate connected with their portfolios. In addition each Senate Minister
represents in the Senate one or more Ministers located in the House. Likewise each
Senate Minister is represented by a Minister in the House of Representatives.

80 Statement by Governor-General on 11 November 1975. See Ch. on ‘Double dissolutions and joint sittings’.
81 Department of the Prime Minister and Cabinet, Cabinet Handbook, 9th edn, 2016, p. 26. See also Department of the Prime
Minister and Cabinet, Guidance on caretaker conventions, 2016.
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The House from which Ministers shall be drawn is not mentioned in the Constitution.
In practice the number of Senate Ministers is determined by the Prime Minister or the
parliamentary party, as the case may be, and in recent years has varied between four and
thirteen. A large component of Senate Ministers may be seen as running counter to the
concept of responsible government and the Senate’s traditional role as a ‘House of
review’. In keeping with constitutional principles and the constitutional limitations on the
Senate regarding the initiation of financial legislation, the majority of the Ministry,
including the Prime Minister and the Treasurer, has always been drawn from the House of
Representatives.

Following the presumed death of Prime Minister Holt on 17 December 1967, the
Liberal Party chose Senator Gorton as its leader on 10 January 1968 and he was sworn in
as Prime Minister the same day. Although there had been previous occasions of Senate
Ministers acting as Prime Minister,” this is the only occasion on which a sitting Senator
has been commissioned to form a Government. Senator Gorton did not sit in the Senate
as Prime Minister because neither House met during the period between his election as
Prime Minister and his subsequent election as a Member of the House of Representatives.
Prime Minister Gorton resigned his place as a Senator on 1 February 1968, in order to
seek election to the House of Representatives. He was elected on 24 February 1968 at the
by-election for the division of Higgins left vacant by Mr Holt’s death. Between
1 February and 24 February Mr Gorton was a Member of neither House but, as permitted
by the Constitution, was able to remain Prime Minister during this period.*

From time to time the view has been put that the presence of Ministers in the Senate is
incompatible with its effective performance as a House of review and a States House. In
1979 a motion was moved in the Senate, but remained unresolved, to the effect that
Senators should no longer hold office as Ministers of State, with the exception of the
Leader of the Government in the Senate, and that chairmen of the Senate’s Legislative
and General Purpose Standing Committees should be granted allowances, staff and other
entitlements similar to Ministers.* In 1986 the House Standing Committee on Procedure
expressed the opinion that all Ministers should be Members of and responsible to the
House of Representatives.” In 1988 a private Member’s motion was debated in the
House, but remained unresolved, urging the party winning the next and subsequent
elections to appoint all Ministers from the House of Representatives and urging the
Senate to further expand its committee system and adopt greater powers of investigation
and inquiry.*

Prime Minister

The origin of the title of Prime Minister®’ is to be found in English constitutional
history with the title being first attributed to Sir Robert Walpole in 1721.* The Cabinet
system of government and the position within it of the Prime Minister was established

82 (i) H.R. Deb. (9.5.1916) 7686, (ii) during adjournment of the Houses between 30 August 1962 and 2 October 1962.

83 Constitution, s. 64.

84 J1978-80/571 (22.2.1979); S. Deb. (22.2.1979) 229-40. A notice of motion with similar intent was later given in the House on
3 May 1979, NP 96 (8.5.1979) 5205.

85 PP 354 (1986) 25.

86 H.R. Deb. (24.3.1988) 1292-38.

87 For a list of Australian Prime Ministers see Appendix 6. For a commentary on the Prime Ministership see J. Uhr, ‘Prime
Ministers and Parliament: patterns of control’ in Menzies to Keating—the development of the Australian Prime Ministership,
Melbourne University Press, 1992.

88 N. Wilding & P. Laundy, An encyclopaedia of Parliament, 4th edn, Cassell, London, 1972, p. 581.
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Westminster practice at the time of the establishment of the Commonwealth. The
occupant of the position has been variously described as the First Minister, primus inter
pares (first among equals),® Chairman of the Cabinet,” Chief Adviser to the Crown and
in contemporary usage Head (or Leader) of the Government. The Prime Minister is
placed third in the Commonwealth of Australia Table of Precedence, immediately after
the Governor-General and State Governors.

The first Prime Minister (Mr Barton) was officially appointed as Minister for External
Affairs and it was not until 1913 that the Prime Minister (Mr Fisher) was appointed by the
Governor-General to administer his own department.

In Australia the appointment (and removal) of a Prime Minister clearly rests with the
Governor-General and the Governor-General alone, whose prerogative power is
nevertheless limited by the rules of established constitutional conventions with the result
that the choice is made for him or her. The selection of the Prime Minister is in practice
made in the party political and parliamentary arenas. Since the appointment of Prime
Minister Barton, excepting the 1975 incident noted below, the choice of Prime Minister
has been limited to the person, for the time being, elected as leader of the party having the
support, directly or indirectly, of the majority of Members of the House of
Representatives.

The constitutional convention is that the Prime Minister remains in office while
maintaining the support (leadership) of the majority party (or coalition) and the support of
a majority of the Members of the House of Representatives. The only exception to this
convention occurred in 1975 when Prime Minister Whitlam was dismissed as Prime
Minister even though he retained the leadership of the majority party and majority support
in the House of Representatives. (A deadlock had arisen between the House and the
Senate over the appropriation bills, with the actions of the Senate in failing to pass the
bills threatening the availability of funds necessary for the operation of government
departments and programs.)’’

Apart from dismissal, Prime Ministers have ceased to hold office as a result of death,92
failure to be re-elected as a Member of the House,” removal as leader of the majority
party,”* failure to maintain majority support of the House of Representatives’ and
retirement,”®

The Prime Minister’s prestige and power are largely due to the authority and control
enjoyed as Chair of Cabinet and the ability, not available to other Ministers in the same
manner, to make important decisions outside Cabinet. One of the most significant powers
is the control over the composition of the Cabinet and the Ministry. The appointment and
removal of Ministers, changes in the Ministry and the allocation of portfolios are made by
the Governor-General on the advice of the Prime Minister.”’

89 Attributed to Keith, British Cabinet system, referred to in Wilding & Laundy, p. 580. With the development of Cabinet
government and growth in power and prestige of the Prime Minister, this term can no longer be strictly acceptable terminology.

90 Quick and Garran, p. 703.

91 See Ch. on ‘Double dissolutions and joint sittings’.

92 Three Prime Ministers have died while in officce —Mr Lyons in 1939, Mr Curtin in 1945 and Mr Holt in 1967.

93 The only Prime Ministers defeated at an election were Mr Bruce in 1929 and Mr Howard in 2007.

94 Most recently Mr Gorton in 1971, Mr Hawke in 1991, Mr Rudd in 2010, Ms Gillard in 2013 and Mr Abbott in 2015.

95 (i) Loss of majority on floor of the House without general election, most recently Mr Fadden in 1941; (ii) loss of majority
following general election, most recently Mr Fraser in 1983, Mr Keating in 1996, Mr Howard in 2007 (himself defeated), and Mr
Rudd in 2013; and (iii) loss of majority in House and failure to regain majority at general election, most recently Mr Bruce in
1929 (himself defeated), and Mr Hughes in 1923.

96 Most recently Sir Robert Menzies in 1966.

97 See also ‘Composition of the Ministry” at p. 58.
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A Ministry’s existence depends on the Prime Minister’s continuance in office. The
resignation or dismissal of the Prime Minister, by convention, causes the resignation of
the full Ministry. A Prime Minister may resign, hence causing the resignation of all
Ministers, in order to reconstruct a new Ministry” and continue in office.

The Prime Minister may make temporary ministerial arrangements without reference
to the Governor-General. A Minister may act for another Minister on account of absence
from Australia or from the Ministry or due to ill health. The Acts Interpretation Act 1901
confers upon an Acting Minister the same power and authority with respect to the absent
Minister’s statutory responsibilities.””

Another example of personal Prime Ministerial power is advice to the Governor-
General on dissolving the House of Representatives, as this advice may be given by the
Prime Minister without reference to the Cabinet.'”” Most other major matters of State are
subject to the collective decision of Cabinet (see page 75), but nevertheless the Prime
Minister would exercise considerable authority and control.

In the past Prime Ministers frequently held an additional portfolio, usually that of
Treasury or Foreign Affairs. Prime Minister Hughes was also Attorney-General between
1915 and 1921. Other than for brief periods, and with the exceptions of Prime Ministers
Mengzies and Whitlam, who also held the portfolio of External Affairs and Foreign Affairs
respectively for substantial periods,'®' the modern practice is for Prime Ministers not to
administer more than one Department of State (the Department of the Prime Minister and
Cabinet).

Prime Ministers of both the coalition parties and the Australian Labor Party have been
assisted by another Minister who is appointed as Deputy Prime Minister. In the case of a
coalition Government the Deputy Prime Minister has been the Leader of the Nationals,
and in the case of a Labor Government the Deputy Leader of the party. The position is a
formal one without portfolio per se for which the occupant is paid a higher salary than
other Ministers (see page 72). It is the practice for the Deputy Prime Minister to be Acting
Prime Minister when the Prime Minister is absent from Australia or absent on account of
leave (for illness or brief recreation periods). The Deputy Prime Minister would normally
be commissioned to become Prime Minister in a caretaker capacity in cases of
emergency, for example, the death of the Prime Minister.'"*

Treasurer

A Treasurer has been included in all Ministries since Federation, the first Treasurer
being Sir George Turner. The requirement of a separate Department of State is implied by
section 83 of the Constitution which provides, in part:

No money shall be drawn from the Treasury of the Commonwealth except under appropriation made
by law.

The Treasurer has always been a senior member of the Government and is responsible
for economic and financial matters. Although the Cabinet takes collective decisions and
assumes collective responsibility, the Treasurer is nevertheless the focal point of the
financial deliberations of Cabinet, not only within the scope of his or her own portfolio,

98 For example, Mr Fraser in 1977.
99 Acts Interpretation Act 1901, s. 19.
100 L. F. Crisp, Australian national government, 5th edn, p. 368.
101 Prime Minister Menzies was also Minister for External Affairs between 4 February 1960 and 22 December 1961. Prime Minister
Whitlam was also Minister for Foreign Affairs between 5 December 1972 and 6 November 1973.
102 Most recently Mr McEwen in 1967.



64 House of Representatives Practice

but in relation to the financial implications of all other matters that come before Cabinet.
The Treasurer introduces major financial proposals into the House as the responsible
Minister, the preparation and presentation of the annual Budget being the most obvious
manifestation of this responsibility.

That the duties of Treasurer have been considered to be more demanding than most
other portfolios is recognised by the Remuneration Tribunal which grants the Treasurer a
higher salary than other Cabinet Ministers excepting the Prime Minister and Deputy
Prime Minister (see page 72).

A unique feature of the office of Treasurer is that it must always reside in the House of
Representatives since under the Constitution it is in that House that financial legislation
must be initiated.'”®

In 1976 the functions of the Department of the Treasury were redefined resulting in the
establishment of a separate Department of Finance (later Finance and Administration,
Finance and Deregulation, and then again Finance). Initially the Treasurer administered
both Departments but in 1977 a Minister for Finance was appointed to administer the new
department. This portfolio has been held both by Members of the House and Senators.

Attorney-General

The Attorney-General was another of the seven original Ministers appointed in 1901,
the first Attorney-General being Alfred Deakin. The origins of the office of Attorney-
General can be traced back in English history to the 13th century and many of the
traditions surrounding it have continued to characterise the office in Australia.

The Attorney-General is the chief legal adviser to the Commonwealth Government
and has overall responsibility for the conduct of actions brought by the Commonwealth
Government in the legal system.'® He or she is the Minister responsible for the Office of
Parliamentary Counsel'® the duties of which include the drafting of government bills and
amendments.

Historically, the Attorney-General has been the First Law Officer of the Crown, having
responsibilities in relation to the laws of the Commonwealth, and needing to make
decisions about whether the laws of the Federal Parliament are being properly observed
and whether people should be prosecuted for not observing the law (although since 1983
day-to-day responsibilities for the prosecution of offences have been given, by statute, to
the Director of Public Prosecutions). As First Law Officer the Attorney-General gives
advice on the basis of what is just, and must separate the advice from any political
considerations. The principle of this independence of the office of Attorney-General was
the subject of the resignation of Attorney-General Ellicott on 6 September 1977.'% In his
letter of resignation to the Prime Minister he stated:

It is with great regret that I am forwarding herewith my resignation as Attorney-General.

I am doing so because decisions and actions which you and the Cabinet have recently made and taken
have impeded and in my opinion have constituted an attempt to direct or control the exercise by me as
Attorney-General of my discretion in relation to the criminal proceedings Sankey v. Whitlam and
others.

103 There are examples of State Treasurers coming from State upper houses, e.g. Mr Egan in NSW (April 1995), Mr Lenders in
Victoria (August 2007).

104 The Attorney may appear in court personally, e.g. Re Patterson Ex parte Taylor [2001] HCA 51 (2001) 182 ALR 657.

105 Parliamentary Counsel Act 1970, see also Ch. on ‘Legislation’.

106 VP 1977/249 (6.9.1977); H.R. Deb. (6.9.1977) 721-32.
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In the circumstances I feel that I have no other course but to resign my office. I regard it as vital to our
system of government that the Attorney-General’s discretion in criminal matters remains completely
independent.'"’

This resignation illustrates one Attorney-General’s view of the independent nature of the
office of Attorney-General, notwithstanding the general concept of Cabinet responsibility.

The Second Law Officer is the Solicitor-General. The Solicitor-General may appear in
court in the major cases in which the Government is involved, but importantly is a
statutory appointee and not a Member of the Parliament. The Solicitor-General gives
independent legal advice to the Government. This independence is reflected in the Law
Officers Act 1964.

Leader of the House

The office of Leader of the House was created without legislation and without any
formal decision of the House. By convention, it is now accepted as an office which is
necessary for the proper functioning of the House. Because of the demands placed on the
incumbent during the sittings of the House, the office has received special consideration
by the Remuneration Tribunal by way of payment of an additional salary greater than that
paid to other members of Cabinet.

The position of Leader of the House as a defined and separate office originated in
1951."% In a press statement on 10 May 1951, Prime Minister Menzies announced the
appointment of the first Leader of the House, the Hon. E. J. Harrison, then Vice President
of the Executive Council and Minister for Defence Production. The Prime Minister’s aim
was to improve the organisation and conduct of business in the House of Representatives,
from which both he and the Deputy Prime Minister were of necessity often absent.

The appointment is made by the Prime Minister, and the Leader of the House is
responsible to the Prime Minister who has ultimate authority and responsibility for
government business. As it is a delegated function, it is not unusual for the Prime
Minister, when in attendance, to intervene in the proceedings of the House and even to
move procedural motions.

In broad terms the Leader of the House is responsible for the arrangement and
management of government business in the House of Representatives. In respect of the
daily business of the House, it is his or her responsibility, in consultation, as necessary,
with the Prime Minister and other Ministers, and the Opposition, to determine the order in
which the items of government business will be dealt with, and to ensure that, as far as
practicable, the passage of government business is not unduly delayed or disrupted. The
majority of formal or general procedural motions are moved on behalf of the Government
by the Leader of the House.'"”

The Leader of the House works closely with the government whips and consults with
them regarding the selection of speakers from the government parties. He or she arranges
the allocation of time for debates and, where problems arise in regard to the program,
determines the tactics to be followed by the Government.

An important function of the Leader of the House is to undertake or oversee
negotiations (often resulting in a ‘trading’ of available parliamentary time) with the

107 H.R. Deb. (6.9.1977) 721.

108 For a list of Leaders of the House see Appendix 8.

109 For example, motions for leave of absence to Members, suspension of standing orders, alterations in the order of business,
changes in days and hours of sitting, and often motions for the closure, debate management motions, the adjournment, etc.
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opposition counterpart, the Manager of Opposition Business, on matters relating to the
programming of the House. In respect of the programming of Federation Chamber
business this function has been delegated to the Chief Government Whip.

There is a continuing process of negotiation with the Opposition on such matters as the
order in which bills will be debated; arranging for cognate debates to be held on related
bills; the making of, and the Opposition’s reply to, ministerial statements; the amount of
time to be made available for particular debates; and on any other matter that may arise
during the course of proceedings that may have a bearing on the progress of government
business.

It is essential for the Leader of the House to ensure that a constant liaison is maintained
with the Speaker and the staff of the House in regard to the arrangements for
programming government business,'"* and in regard to the wide range of procedural
questions which arise from time to time. The Leader of the House must also be kept in
touch with developments in the Senate that may have a bearing on the future
programming of the House—for example, where it appears that the Senate may return a
bill to the House with requests and/or amendments—and must also take into account the
Senate’s own programming requirements when planning the program for the House. The
Leader of the House is assisted in carrying out these responsibilities by the Parliamentary
Liaison Officer, an employee of the Department of the Prime Minister and Cabinet.

Day-to-day functions must be set against the longer term policy objectives of the
Government. The principal body concerned with these longer term objectives, apart from
the Cabinet itself, is the Parliamentary Business Committee of Cabinet of which the
Leader of the House is a member. This committee decides the composition of the
Government’s legislation program for a period of sittings and undertakes a general
supervisory role over the progress of legislation.

The office, combined as it is with a ministerial portfolio, can be demanding, especially
during the sittings of the Parliament when the Leader of the House normally gives some
priority to the functions of the office and spends a great deal of time in the Chamber
itself.''" The Manager of Government Business in the Senate, also a Minister, performs
an equivalent function in the Senate.

Cessation of ministerial office

Resignation

Ministers may resign for personal reasons, or following defeat at a general election or
resignation from Parliament.''> When a Government loses office, the Prime Minister
resigns and, therefore, so do Ministers.'"> A Prime Minister may resign and then be
reappointed in order to form another Ministry.''* Ministers have also resigned in order for
ministerial rearrangements to be made and, while remaining members of the Executive
Council, have subsequently been reappointed as Ministers to administer other or new
Departments of State.''> On occasions Prime Ministers, on questions of principle, have

110 See also Ch. on ‘Order of business and the sitting day’.

111 Another Minister is appointed Deputy Leader of the House to assist the Leader of the House in these duties. This position
receives no additional salary.

112 Sir Garfield Barwick resigned his seat to become Chief Justice of the High Court of Australia, VP 1964—66/76 (23.4.1964).

113 See Gazettes 98 (19.12.1949) 3831, 124A (5.12.1972) 1, and S94 (11.3.1996).

114 Gazette S290 (20.12.1977) 1.

115 Gazette S268 (5.12.1978); see also Gazettes 32 (22.3.1971) 2007 and 48B (12.6.1974) 1-2, but the Minister’s appointments on
these occasions were ‘determined’.
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refused to accept voluntary resignations of Ministers who have then remained in the

Ministry.

116

Convention requires that Ministers accept collective responsibility for the policies and

performance of the Government (see page 49). If any Minister is unable to accept or
publicly dissents from the opinion and policy of Cabinet, it has been said that it is his or
her duty to resign.""’

Examples of ministerial resignations, other than for personal reasons, based on

individual or collective ministerial responsibility and accountability to Parliament and the
people,''® have been:

116
117
118

11

o

120
121
122
123
124
125
126

127
128

129
130
131

e publishing or expressing views opposed to government policy;119

e disagreement with government policy;'*’

e breaching Cabinet confidentiality; *'

e misleading the Parliament;'**

e misleading the Prime Minister, and through him the Parliament; 123

e a Minister’s department entering into contracts with a company in which the
Minister held a position;'**

e initiation of legal action against a Minister for an alleged breach of the
Commonwealth Electoral Act; 123

e private dealings with an officer of a company negotiating with a Minister’s
department;'*°

e disagreement with actions of the Prime Minister;'>’

e adverse reflections on a Minister’s integrity in a Royal Commission report;'**

e allegations concerning the propriety of possible conflicts between a Minister’s public
duty and personal and family financial interests;' >’

e perceived attempts by Cabinet to control or direct a Minister’s independence and
integrity as Attorney-General; '

e allegations that a Minister had used his official position to assist business dealings of
arelative and that he had misled the Senate about the matter; 131

E.g. Cases of the Hon. Peter Howson, H.R. Deb. (8.11.1967) 2775-80; the Hon. P. Nixon, H.R. Deb. (21.9.1982) 1674.
Quick and Garran, pp. 705-6.

As a duty to the Parliament and the people, reasons for resignation or dismissal are normally made public. See also Sir Robert
Garran oration (1988), by the Hon. R. J. L. Hawke, for comment on the grounds justifying resignation.

Case of the Rt Hon. W. M. Hughes, H.R. Deb. (6.11.1935) 1306-7; see also case of the Hon. L. H. E. Bury in 1962 who was
asked to resign by the Prime Minister, L. F. Crisp, Australian national government, 5th edn, p. 355.

Case of the Rt Hon. R. G. Menzies on 20 March 1939. See H.R. Deb. (20.4.1939) 18.

Case of the Hon. M. J. Young, H.R. Deb. (23.8.1983) 16; subsequently reappointed, H.R. Deb. (28.2.1984) 1.

Case of the Hon. J. Brown, S. Deb. (17.12.1987) 3390.

Case of the Hon. R. F. X. Connor, H.R. Deb. (14.10.1975) 2031-2, 2033, 2038.

Case of Senator the Hon. A. J. McLachlan, H.R. Deb. (4.11.1938) 1322; S. Deb. (3.11.1938) 1189.

Case of the Hon. R. V. Garland in 1976, The Parliamentarian LV1, 4, 1976, p. 253.

Case of the Hon. J. N. Lawson in 1940, G. Sawer, Australian federal politics and law 1929-1949, Melbourne University Press,
1963, p. 104.

Case of the Hon. J. M. Fraser, H.R. Deb. (9.3.1971) 679-84; case of the Hon. A. S. Peacock, H.R. Deb. (28.4.1981) 1607-14.
Case of the Hon. E. G. Theodore, H.R. Deb. (8.7.1930) 3749-53. Mr Theodore submitted his resignation to the Prime Minister
on 5 July 1930 following certain allegations against himself contained in the report of a Royal Commission appointed by the
Government of the State of Queensland.

Case of the Rt Hon. P. R. Lynch, Commonwealth Record 2, 45, 14-20 November 1977, pp. 1662—4.

Case of the Hon. R. J. Ellicott, H.R. Deb. (6.9.1977) 721-32.

Case of Senator G. F. Richardson on 19.5.1992 (the Senator had earlier been censured by the Senate on the matter).

Senator Richardson later returned to the Ministry.



68 House of Representatives Practice

e allegations of irregular payments of election and electorate office funds to a business
partner; 132

e reports of the Auditor-General and a House of Representatives committee finding
inadequacies in administrative procedures relating to the distribution of funds;'**

e breach of Prime Minister’s guidelines in relation to shareholdings of Ministers;'

e following allegations of conflict of interest with the Minister’s private business
affairs; 13

e allegations of irregularities in relation to travel allowance claims;'

e breach of Prime Minister’s Standards of ministerial ethics; 137

e allegations of inappropriate behaviour. '**

4

6

Ministers have also resigned following disagreements with the Prime Minister over
organisational and party matters,"> following failed'** and successful'*' party leadership
challenges, and following allegations of impropriety in matters unrelated to parliamentary
or ministerial duties.'**

Dismissal

Although there is no constitutional distinction between resignation and dismissal,
reasons for ministerial dismissal would be expected to concern questions of ministerial
responsibility and accountability. Resignation implies voluntary action, at least publicly,
on the part of a Minister whereas dismissal implies involuntary removal or may reflect the
seriousness of the situation or offence.

In 1918 the Hon. J. A. Jensen was ‘removed’ from the office of Minister for Trade and
Customs having received unfavourable mention in the report of the Royal Commission
on Navy and Defence Administration.'**

In 1975 the Hon. C. R. Cameron had his appointment as Minister for Labor and
Immigration ‘determined’ after he had refused to resign during a rearrangement of the
Ministry. Later, on the same day, he was appointed to another portfolio.'** Also in that
year the appointment of the Hon. J. F. Cairns as Minister for the Environment was
formally ‘determined’.'*® Prime Minister Whitlam informed the House that this action
was because of a total discrepancy between information supplied to the House by the

132 Case of the Hon. A. Griffiths on 22.1.1994. Police investigation subsequently found no evidence of criminal offences by Mr
Griffiths and an inquiry concluded that, in one respect Mr Griffiths” conduct was improper, but that it would properly be open to
the Prime Minister to accept the return of Mr Griffiths to the Ministry (Report by M. H. Codd, AC, July 1995).

133 Case of the Hon. R. Kelly, H.R. Deb. (28.2.1994) 1365.

134 Case of Senator the Hon. J. R. Short on 13.10.1996.

135 Case of the Hon. G. D. Prosser, H.R. Deb. (25.8.1997) 6701.

136 Case of the Hon. J. R. Sharp (claimant) and the Hon. D. F. Jull (administratively responsible), H.R. Deb. (24.9.1997) 8318-23;
case of the Hon. P. J. McGauran, H.R. Deb. (24.9.1997) 8318-23 (Mr McGauran later returned to the Ministry).

137 Case of the Hon. J. Fitzgibbon on 4.6.2009 (Minister’s office use for, and Minister’s staff members’ involvement with, relative’s
business meetings).

138 Case of the Hon. J. Briggs on 29.12.2015. Case of the Hon B. Joyce, Gazette C2018G00137 (26.2.2018).

139 Case of the Hon. E. L. Robinson, VP 1978-80/645 (22.2.1979), 648 (27.2.1979); H.R. Deb. (22.2.1979) 334. Mr Robinson was
reappointed a few days later, H.R. Deb. (27.2.1979) 345-6. Case of the Hon. P. J. Keating (following unsuccessful leadership
challenge), H.R. Deb. (3.6.1991) 4507.

140 E.g. Ministers resigned who had supported the challenger (Mr Rudd) to Prime Minister Gillard (21-22.3.2013).

141 E.g. Ministers resigned who did not support new Prime Minister Rudd (26.6.2013).

142 Case of the Rt Hon. I. McC. Sinclair, Commonwealth Record 4, 38, 24-30 September 1979, p. 1444; Gazette S192 (27.9.1979).
Mr Sinclair was reinstated to the Ministry following acquittal from criminal charges, Gazette S180 (19.8.1980).

143 Gazette 193 (13.12.1918) 2353; VP 1917-19/411 (13.12.1918); H.R. Deb. (13.12.1918) 9296. See H.R. Deb. (17.12.1918)
9614-39 for Mr Jensen’s comments.

144 Gazettes S104 (6.6.1975) and S106 (6.6.1975); see also John Kerr, Matters for judgment, Macmillan, Melbourne, 1978,
pp. 242-3. Sir John Kerr discusses also the power of the Governor-General to dismiss Ministers and the attempt by Mr Cameron
to be heard by the Governor-General before being dismissed.

145 Gazette S133 (2.7.1975).
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Minister and a letter he had written earlier, and because reported activities of an officer of
the Minister’s staff would make it possible for that officer to make a profit from his
position. The Prime Minister had received no satisfactory explanation of these matters.'*®

On 11 November 1975 the Governor-General ‘determined’ the appointment of the
Hon. E. G. Whitlam as his Chief Adviser and Head of Government as, in view of the
prevailing circumstances, he had refused to resign or advise an election. Concomitantly
the appointments of all the Ministers of his Government were also ‘determined’.'*’

Following the finding of the Royal Commission of Inquiry into Matters in Relation to
Electoral Redistribution of Queensland, 1977, that a certain action of Senator the Rt Hon.
R. G Withers constituted ‘an impropriety’ within the meaning of the Letters Patent
appointing the Royal Commission,'* his appointment as Minister for Administrative
Services was ‘determined’ and his appointment as Vice-President of the Executive
Council was ‘terminated”.'*

Ministers’ appointments have also been ‘determined’ by reason of ill health;"*® and
following defeat at a general election. "'

Leave of absence

The Hon. E. J. Ward, Minister for Labour and National Service, was ‘relieved of his
administrative duties’ on 24 June 1943 during the inquiry of a Royal Commission into
allegations by the Minister that an important document, relating to ‘The Brisbane Line’,
was missing from the official files."”* The report of the Royal Commission was made
public on 14 July 1943 and, on the same date, the Prime Minister directed Mr Ward by
letter to continue to abstain from the administration of his office until the Parliament had
dealt with matters arising from the report.'”®> A general election followed and Mr Ward
continued on leave until his appointment to the new Ministry on 21 September 1943.">*

On a second occasion, in 1949, Mr Ward, as Minister for Transport and Minister for
External Territories, was relieved of the administration of his ministerial offices from
1 January 1949 to 24 June 1949 while a Royal Commission investigated allegations of
corrupt practices in relation to the handling of timber leases in Papua New Guinea. The
findings of the Royal Commission were that the charges were completely without
foundation.'>

The Hon. E. L. Robinson, Minister for Finance, was granted ‘leave from ministerial
duties’ on 24 April 1978 while allegations against him were being examined by an inquiry
into the 1977 electoral redistribution of Queensland. The report of the Royal Commission
exonerated the Minister and he resumed his ministerial duties on 8 August 1978."*

146 H.R. Deb. (9.7.1975) 3556-7.
147 Simultaneous dissolution of the Senate and the House of Representatives by His Excellency the Governor-General on
11 November 1975, PP 15 (1979) 1.
148 “Matters in relation to electoral redistribution, Queensland, 1977, Report of the Royal Commission of Inquiry, PP 263 (1978)

149 Gazette S149 (8.8.1978); H.R. Deb. (15.8.1978) 16-19.

150 On 8 July 1976 the appointment of Senator the Hon. I. J. Greenwood was ‘determined’ because of his continuing ill health,

VP 1976-77/253 (17.8.1976).

The appointment of the Hon. A. J. Grassby was ‘determined’ almost a month after his defeat at a general election. Gazette 48B

(12.6.1974) 1.

152 H.R. Deb. (24.6.1943) 333; H.R. Deb. (30.6.1943) 572.

153 H.R. Deb. (15.10.1943) 673-4.

154 H.R. Deb. (23.9.1943) 18; aiso information from the ‘Register of Executive Councillors’ maintained by the Department of the
Prime Minister and Cabinet.

155 VP 1948-49/335 (24.6.1949); aiso information from the ‘Register of Executive Councillors’.

156 VP 1978-80/156 (2.5.1978); H.R. Deb. (2.5.1978) 1584; H.R. Deb. (15.8.1978) 18; PP 263 (1978); also information from the
‘Register of Executive Councillors’.
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Senator the Hon. A. Sinodinos announced that he was standing aside as Assistant
Treasurer on 19 March 2014, after being called to give evidence before the NSW
Independent Commission against Corruption (ICAC), for the duration of an inquiry."”’
He resigned from the position on 19 December 2014 after learning that the report of the
inquiry would be delayed. Senator Sinodinos was later reappointed to the Ministry as
Cabinet Secretary.'®

Ministerial assistance

For 50 years following Federation it was not uncommon for Executive Councillors,
formally or informally, to assist the Ministry without administering a Department of State.
These positions have been referred to generically as that of ‘Assistant Minister’.'> At
various times they were known as ‘Member of the Executive Council’,'® ‘Honorary
Minister’,161 ‘Assistant Minister’,162 ‘Assistant Minister’ to assist a specified Minister or
with specific duties,'® ‘Minister without portfolio’'** and ‘Minister in charge of” certain
responsibilities.'®® Further discussion of the role of Assistant Ministers historically is
provided in earlier editions—for current practice see ‘Assistant Ministers’ at page 72.

Assistance to Ministers was also provided by Members not appointed as Executive
Councillors. They were known as Parliamentary Under-Secretaries or Parliamentary
Secretaries (see below). Members have been ‘appointed’ to assist Ministers while not
being given any title or recognition in the House.'®® A more recent method of sharing the
ministerial work-load has been the formal appointment of a Minister to assist a more
senior Minister, such an appointment being in addition to the Minister’s appointment to a
particular portfolio.'®’

Parliamentary Secretaries

In earlier years Parliamentary Under-Secretaries and Parliamentary Secretaries (the
latter term becoming preferred) were on occasions appointed to assist Ministers in the
performance of their duties, but their function was never well established.'®® They were
not paid a salary for the duties they performed'® but did receive an allowance to

157 S.Deb. (19.3.2014) 1487.The Prime Minister announced that while standing aside the Senator would draw no ministerial salary
or entitlements, H.R. Deb. (19.3.2014) 2453.

158 On 21.9.2015. The ICAC report (30.8.2016) did not make adverse findings against the Senator.

159 S. Encel, Cabinet government in Australia, 2nd edn, Melbourne University Press, Carlton, 1974, p. 176.

160 VP 1905/11 (7.7.1905); VP 1907-08/271 (11.3.1908).

161 VP 1909/13 (2.6.1909); VP 1929-31/5 (6.2.1929). In 1918 one Honorary Minister acted as Minister for the Navy and had
charge of shipping and ship building and another was given complete control of recruiting, H.R. Deb. (10.4.1918) 3724. In 1934
the Hon. C. W. Marr was appointed an Honorary Minister in charge of the Royal Visit then in progress, VP 1934-37/19
(14.11.1934).

162 VP 1914-17/381 (27.10.1915), 513 (29.11.1916); VP 1932-34/436 (13.10.1932).

163 VP 1929-31/484 (5.3.1931); VP 1934-37/6 (23.10.1934); VP 1970-72/708 (10.9.1971).

164 VP 1934-37/6 (23.10.1934). In the coalition Ministry of 190910 Prime Minister Deakin did not administer a Department of
State, VP 1909/13 (2.6.1909). There have also been appointments of Ministers without portfolios with specific duties, VP 1934—
37/6 (23.10.1934), 262 (23.9.1935), 641 (11.9.1936); VP 1937-40/5 (30.11.1937), 241 (8.11.1938).

165 VP 1937-40/349 (3.5.1939); VP 1940/2 (17.4.1940).

166 VP 1940-43/279 (25.2.1942); H.R. Deb. (20.5.1942) 1455.

167 For example ‘Minister for Employment and Youth Affairs and Minister Assisting the Prime Minister’. There have also been
‘Ministers appointed only to assist’ a specified Minister, VP 1937-40/349 (3.5.1939); VP 1940/2 (17.4.1940). In Zoeller
v. Attorney-General (Commonwealth) and others (76 ALR 279) it was held that s. 64 did not require that only one Minister
could administer each department and that it was lawful to appoint two Ministers.

168 For a summary of earlier precedents see pp. 108-9 of the second edition.

169 As a recognition of their duties the Nicholas Committee on the salaries and allowances of Members of Parliament recommended
‘Subject to the proper interpretation of Section 44 of the Constitution’ that an under-secretary or an assistant minister be paid an
additional salary of £500 per annum. ‘Salaries and Allowances of Members of the National Parliament’, Report of Committee of
Enquiry, 1952, p. 19 (not made a Parliamentary Paper).
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reimburse them for expenses incurred.'” They did not have a ‘ministerial’ role in
Chamber proceedings and did not answer questions in the House.'”' The Parliamentary
Secretaries Act 1980 provided, for the first time, a clear authority for appointment, by the
Prime Minister, of Members or Senators to become Parliamentary Secretaries to
Ministers.'"

In May 1990 the Government announced its intention of reinstituting, on a systematic
basis, the institution of Parliamentary Secretaries. In contrast to previous practice, the new
Parliamentary Secretaries were to have ministerial responsibilities in the Chamber. A
resolution of the House gave authority to this innovation.'”” The resolution was amended
the following year to remove a qualification relating to bills,'”* leaving Parliamentary
Secretaries with the ability to take the role of Ministers in the Chamber in all respects
(other than that of being able to answer questions on portfolio matters), including being in
charge of the business of the House. The provisions of this resolution are now integrated
into the standing orders.'”

In 1992 the Speaker issued guidelines on the role of Parliamentary Secretaries in
relation to the procedures of the House and its committees.'”® The guidelines may be
summarised by saying that Parliamentary Secretaries may substitute for Ministers in the
Chamber in all respects (apart from answering questions), and are subject to the same
constraints—for example, Parliamentary Secretaries may not ask questions and are
prevented from participating in Private Members’ business'’’ and Members’ 90 second
statements. In relation to committees the guidelines stated that, as a general rule,
Parliamentary Secretaries should not be members of a committee of inquiry, but recognise
that there may be occasions when special reasons make a strong case for them to serve.
However, standing orders now provide that any Member appointed as a Minister (by
definition including Parliamentary Secretary or Assistant Minister) immediately ceases to
be a member of all committees.' ™

Parliamentary Secretaries sit in the row of seats immediately behind the ministerial
front bench. They address the House from the despatch box when in charge of the
business before the House on behalf of a Minister, and from their places at other times.

Four Parliamentary Secretaries were appointed in 1990. Their number increased
steadily and since 2000 there has been a legislated maximum of 12 (see below). In
contrast to previous practice, since 1990 Parliamentary Secretaries have been members of
the Executive Council. A Parliamentary Secretary may be appointed to assist more than
one Minister.

For many years, as was formerly the case with Assistant Ministers, only strictly limited
payments could be made to Parliamentary Secretaries because of the constitutional
limitations relating to offices of profit under the Crown. These restrictions were
circumvented when the Ministers of State Act 1952 was amended in 2000 to increase the

170 H.R. Deb. (27.8.1952) 619. Outside Australia on ministerial business all expenses were an official charge, H.R. Deb. (26—
27.10.1961) 2647.

171 But see HR. Deb. (12.7.1922) 324; H.R. Deb. (5.12.1934) 786; H.R. Deb. (29.11.1934) 650.

172 Parliamentary Secretaries Act 1980.

173 H.R. Deb. (9.5.1990) 154.

174 H.R. Deb. (16.10.1991) 2045. The resolution was later repassed with continuing effect, VP 1993-96/25 (5.5.1993).

175 S.0.s 2, 98(b) and 99.

176 H.R. Deb. (26.3.1992) 1247.

177 The restriction is interpreted as relating to sponsorship of Private Members’ business. Parliamentary Secretaries and Ministers are
not prevented from taking part in debate on a private Members’ motion or bill.

178 S.0.229(d) (since 2016).
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number of Ministers appointed to administer a department of State by 12 additional
positions, to be designated by the Governor-General as Parliamentary Secretary.'”
Although Parliamentary Secretaries were now technically ‘Ministers of State’ for
constitutional purposes, their functions of assisting Ministers inside and outside the
House were not changed.

Assistant Ministers

Assistant Ministers are technically Parliamentary Secretaries and their role is as
described above under the heading ‘Parliamentary Secretaries’. Any reference elsewhere
in this text to Parliamentary Secretary applies equally to Assistant Minister. (For
background on the role of Assistant Ministers historically see ‘Ministerial assistance’ at
page 70, and earlier editions.)

In January 2007 Prime Minister Howard announced the appointment of two senior
Parliamentary Secretaries to be designated Assistant Ministers. As far as the procedures of
the House were concerned the new Assistant Ministers had exactly the same rights and
responsibilities as Parliamentary Secretaries and standing orders were amended to make
this clear."®’

In September 2015 Prime Minister Turnbull’s ministry list renamed all 12
Parliamentary Secretary positions as Assistant Minister. Despite their new titles they
remai?ﬁd designated as Parliamentary Secretaries under the Ministers of State Act
1952.

Ministerial salaries

All Ministers receive a salary in addition to their salary and allowance as a Member of
Parliament.'®* Ministers are not parliamentary office holders (see page 53) but holders of
(ministerial) office under the Crown. Authority is made in the Executive Government
provisions (Part II) of the Constitution for salaries to be paid to Ministers of State in the
following terms:

There shall be payable to the Queen, out of the Consolidated Revenue Fund of the Commonwealth,
for the salaries of the Ministers of State, an annual sum which, until the Parliament otherwise
provides, shall not exceed twelve thousand pounds a year. %

The Parliamentary Business Resources Act 2017 sets a sum of money, in lieu of the
sum stated in the Constitution, for the payment of ministerial salaries.'™ Increases in
ministerial salaries can be made by regulation under the Act'®’ to increase the annual sum
appropriated. However, the manner in which the total appropriated is apportioned is a
matter for the Government. The Remuneration Tribunal is required to report to the
Governmelrg‘g annually to make recommendations on the additional salary payable to
Ministers.

179 Ministers of State and Other Legislation Amendment Act 2000. The Act repealed the Parliamentary Secretaries Act. The validity
of these appointments was upheld by the High Court in Re Patterson Ex Parte Taylor [2001] HCA 51 (2001); 182 ALR 657.

180 VP 2004-07/1702-3 (13.2.2007).

181 H.R. Deb. (12.10.2015) 10751-3. Initially, the shadow ministry continued to use the title of shadow parliamentary secretary. The
title shadow assistant minister was used from the start of the 45th Parliament.

182 See Ch. on ‘Members’.

183 Constitution, s. 66.

184 Parliamentary Business Resources Act 2017, s. 55.

185 Parliamentary Business Resources Act 2017, s. 61

186 Parliamentary Business Resources Act 2017, s. 44.
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The amount of additional salary'®’ varies according to each Minister’s level of
responsibility, in the following descending scale:

Prime Minister

Deputy Prime Minister

Treasurer, Leader of the Government in the Senate

Leader of the House

Other Ministers in Cabinet

Other Ministers

Parliamentary Secretaries (including Assistant Ministers).

Office of profit

The Constitution disqualifies any person who ‘holds any office of profit under the
Crown’ from being chosen or sitting as a Member of Parliament."®® The Constitution
goes on to provide that this restriction does not apply ‘to the office of any of the Queen’s
Ministers of State for the Commonwealth’'®® who of necessity sit as Members of
Parliament. There is therefore no constitutional inconsistency between this section and the
later section which authorises the payment of salaries to Ministers of State.'*'

No exemption exists, and no payment of salary can be authorised, for a Member of
Parliament, who is not a Minister, performing the duties of Assistant Minister or similarly
termed appointee, whether sworn of the Federal Executive Council or not. To be a
Minister, and therefore constitutionally eligible to receive a ministerial salary of office, a
Member, by definition, must administer a Department of State of the Commonwealth. 192
Parliamentary Secretaries have been able to receive salaries since they became legally
defined as Ministers of State in 2000 (see page 71).

188

Personal or pecuniary interest and related matters

Declarations of interests

In the House of Representatives the treatment of the personal and pecuniary interests
of Members of Parliament is governed by precedent and practice established in
accordance with sections 44 and 45 of the Constitution, standing orders 134 and 231 and
resolutions of the House.'” The question of the interests of Ministers is of greater
importance than that of other Members, having regard to the paramount place of
Ministers in the decision-making process. The question has arisen from time to time in
the House of Representatives and, on occasions, the Prime Minister of the day has stated
the general understanding which the Ministers in his Government have had in the matter.
(For detail on earlier precedents in this area see pages 111-2 of the second edition.)

Ministers are required to make full declarations of their own private interests and those
of their immediate families as far as they are aware of them. In 1983 the Hawke
Government instigated the practice of periodically tabling copies of Ministers’ statements

187 Expressed as a percentage of a parliamentarian’s base salary (in 2016 ranging from 160% for the Prime Minister to 25% for a
Parliamentary Secretary/Assistant Minister).

188 The Manager of Government Business in the Senate receives an additional amount which varies depending on whether he or she
is a Cabinet Minister, other Minister, or a Parliamentary Secretary.

189 Constitution, s. 44(iv).

190 Constitution, s. 44.

191 Constitution, s. 66.

192 For fuller discussion of this issue see Senate Standing Committee on Constitutional and Legal Affairs, The constitutional
qualifications of Members of Parliament. PP 131 (1981) Ch. 6.

193 See Ch. on ‘Members’ for discussion generally.
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of their interests, with more detailed information including the actual values of such
interests being retained by the Prime Minister on a confidential basis.'**

Following the adoption by the House in 1984 of standing orders and resolutions
relating to the registration and declaration of Members’ interests, > details of the interests
of Ministers from the House of Representatives have been included with those of other
Members in the Register of Members’ Interests presented at the commencement of each
Parliament.

As well as the requirement for the formal registration of their interests, Ministers
attending meetings of the Ministry, Cabinet or Cabinet committees are required to declare
any private interests of which they are aware. This can include pecuniary interests, held
by them or by members of their immediate family, which may give rise to conflict with
their public duties. Following such a declaration, which is recorded by Cabinet staff, it is
open to the Chair of the meeting to excuse the Minister from the discussion or to agree to
his or her participation.'*®

Ministerial standards

Standards expected of Ministers have been made more explicit in recent years. In June
1995 Speaker Martin, on behalf of an all-party working group, presented a draft
framework of ethical principles for Members and Senators (see Chapter on ‘Members’)
and a draft framework of ethical principles for Ministers and Presiding Officers.'”’

At the commencement of the 38th Parliament in 1996 Prime Minister Howard
presented a ministerial guide, which set out practices and principles to be followed by
members of his administration.'”® The section of the guide covering ministerial conduct
stressed the importance of Ministers avoiding any appearance of using public office for
private purposes, and imposed specific prohibitions or restrictions on engaging in
professional practice, directorships of and shareholdings in companies, appointments of
relatives or associates, and the acceptance of benefits or gifts.

In 2007 newly elected Prime Minister Rudd issued standards of ministerial ethics to
replace the section of his predecessor’s guide covering ministerial conduct. The standards
imposed stricter requirements, and included additional restrictions on post-ministerial
employment and on contact with lobbyists. The standards were reissued by Prime
Minister Abbott in 2013 as a statement of ministerial standards, containing expanded
detail on shareholdings and on contact with lobbyists, and by Prime Minister Turnbull in
2018, adding a section stating that Ministers must not engage in sexual relations with
their staff. The standards state that Ministers will be required to stand aside if charged
with a criminal offence, or if the Prime Minister regards their conduct as constituting a
prima facie breach of the standards. Ministers will be required to resign if convicted of a
criminal offence, and may be required to resign if the Prime Minister is satisfied that they
have br?glgched or failed to comply with the standards in a substantive and material
manner.

194 H.R. Deb. (22.9.1983) 1172-4.

195 See ‘Pecuniary interest’ in Chapter on ‘Members’.

196 Department of the Prime Minister and Cabinet, Cabinet Handbook, 9th edn, 2016, p. 17.

197 VP 1993-96/2203 (21.6.1995).

198 A guide on key elements of ministerial responsibility, Prime Minister, April 1996; H.R. Deb. (30.4.1996) 14. Reissued in slightly
amended form December 1998; H.R. Deb. (9.2.1999) 2196.

199 Australian Government, Standards of ministerial ethics, December 2007 (reissued by Prime Minister Gillard in 2010). Australian
Government, S of ministerial standards, February 2018.
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Standards for ministerial staff

In 2008 the Government issued a code of conduct for ministerial staff, which was
reissued in 2013 as a statement of standards. This sets out standards of behaviour
expected from ministerial employees employed under the Members of Parliament (Staff)
Act 1984, including ministerial advisers, Ministers’ electorate office staff, and consultants.
It also covers the relationship between ministerial advisers and public servants.**

Register and code of conduct for lobbyists

Since 2008 lobbyists seeking contact with government representatives have been
required to be registered on a publicly accessible Register of Lobbyists, and to agree to
comply with the lobbying code of conduct.*"’

Foreign Influence Transparency Scheme

In December 2017 a bill was introduced to establish a scheme for the registration of
persons who undertake certain activities on behalf of foreign governments, foreign
businesses and other foreign principals. Persons required to register included recent
Cabinet Ministers, recent Ministers or members of Parliament, and recent holders of
senior Commonwealth positions.*”*

CABINET

The Cabinet is the focal point of the decision-making process of government. It is
composed of either the full Ministry, or a specified group of Ministers selected by the
Prime Minister.*”* The latter has been the practice of non-Labor Governments since 1956
and Labor Governments since 1983. This practice resembles more closely the model of
Cabinet Government developed in the United Kingdom. The group of Ministers known
as the Cabinet is not explicitly provided for in the Constitution nor by any other law. The
relationship between Cabinet and Parliament is of no greater or lesser significance than
the relationship between the Ministry as a whole and Parliament.*” In a purely
parliamentary context the existence of a Cabinet is of little procedural consequence. It is
in basic terms an administrative mechanism to facilitate the decision-making process of
the Executive Government.

The Australian Cabinet system between 1956 and 1972 and since 1975 has followed
the British practice of including only selected Ministers in the Cabinet. The periods of
government when the Cabinet was composed of the full Ministry were due in part to its
relatively small size (11 in number in 1941), but may also have been influenced by the
provision of the Constitution which determines that a Federal Executive Council, which
constitutionally and in practice is composed of all Ministers of State, is to advise the
Governor-General.

A Cabinet is an administrative arrangement for government decision-making. In
constitutional terms certain decisions of government may be made by Cabinet but can
only be formally implemented via the Federal Executive Council (see page 77).

Quick and Garran describes the Cabinet as:

200 Department of the Special Minister of State, Statement of standards for ministerial staff, 2013.

201 See <http://lobbyists.pmc.gov.au> and Department of the Prime Minister and Cabinet, Lobbying code of conduct, 2013.

202 Foreign Influence Transparency Scheme Bill 2017.

203 Originally referred to as an ‘Inner Cabinet’.

204 On a point of terminology ‘Cabinet government’ in parliamentary terms has been equated with ‘responsible government’;
‘Cabinet solidarity’ and “collective Cabinet responsibility” with ‘collective ministerial responsibility’.
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... an informal body having no definite legal status; it is in fact an institution unknown to the law; it
exists by custom alone, and yet is the dominant force in the Executive Government of every British
country . ..

There are thus two commonly recognized qualifications necessary for ministerial appointment, (1)
membership of the Privy or Executive Council, (2) membership of Parliament. From the point of view
of the first qualification the ministry may be described as a select committee of the Privy or Executive
Council; the remaining members of that body not being summoned to attend either the meetings of
committees or the ordinary meetings of the Council. From the point of view of the second
qualification the ministry may be called a Parliamentary committee, whose composition and policy is
determined by the party commanding a majority in the national chamber.*®

Quick and Garran also states some of the time-honoured and pre-eminent features of

Cabinet organisation and some of the rules of Cabinet discipline and government:

The proceedings of the Cabinet are conducted in secret and apart from the Crown. The deliberations
of the Executive Council are presided over by the representative of the Crown. Resolutions and
matters of administrative policy requiring the concurrence of the Crown, decided at meetings of the
Cabinet, are formally and officially submitted to the Executive Council, where they are recorded and
confirmed. The principle of the corporate unity and solidarity of the Cabinet requires that the Cabinet
should have one harmonious policy, both in administration and in legislation; that the advice tendered
by the Cabinet to the Crown should be unanimous and consistent; that the Cabinet should stand or fall
together.

The Cabinet as a whole is responsible for the advice and conduct of each of its members. If any
member of the Cabinet seriously dissents from the opinion and policy approved by the majority of his
colleagues it is his duty as a man of honour to resign.

Advice is generally communicated to the Crown by the Prime Minister, either personally or by
Cabinet minute. Through the Prime Minister the Cabinet speaks with united voice.*"
This concise statement of principles attaching to Cabinet organisation is regarded as
having continuing validity, even though the rules have from time to time been broken or
qualified under exceptional political circumstances. "’

Select Cabinets

On a number of occasions Prime Ministers have organised their Ministry to form small
Cabinet groups composed of selected Ministers. Following the reconstruction of the
Lyons Ministry on 7 November 1938, Prime Minister Lyons reorganised Cabinet to form
an ‘inner group’ of Ministers to examine and formulate policy prior to submission to the
full Cabinet.”® This scheme ceased with Lyons’ death on 7 April 1939 but later found an
equivalent in the War Cabinet formed on 15 September 1939 by Prime Minister Menzies.

As noted by Sawer, the War Cabinet, which originally consisted of six Ministers:

...was the inverse of the Lyons scheme for an ‘inner group’, because full Cabinet remained
responsible for general policy and the function of War Cabinet was detail and execution; however, in
practice War Cabinet tended to become the first formulator of general policies having a relation to the
war, which came to mean most issues of political significance. The War Cabinet developed secretarial
and recording procedures which profoundly influenced the subsequent development of federal
Cabinet as a whole.*’

The War Cabinet was continued by successive Governments until January 1946 when
the powers vested in it reverted to the Cabinet composed of the full Ministry. Other forms
of Cabinet committee organisation have occurred to facilitate the work of Cabinet*"

205 Quick and Garran, pp. 704-5.

206 Quick and Garran, pp. 705-6.

207 For a detailed exposition of the role, functioning and organisation of Cabinet the reader is referred to Jennings, Cabinet
government; Crisp, Australian national government; Encel, Cabinet government in Australia.

208 H.R. Deb. (8.11.1938) 1323 ff.

209 Sawer, Australian federal politics and law 1929-1949, p. 103.

210 L. F. Crisp, Australian national government, 5th edn, pp. 374-83.
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including an ‘Economic Cabinet’ instituted in 1939. World War II also produced an
Advisory War Council which included senior Ministers and senior opposition Members.

The Inner Cabinet system was first introduced informally by Prime Minister Menzies
in 1954, primarily in the form of a Cabinet committee structure.”'' The present practice,
whereby the Cabinet is comprised of some but not all Ministers, was formally adopted on
11 January 1956 and has characterised all Governments since, with the exception of the
Whitlam Government when all Ministers comprised the Cabinet, thereby reverting to the
pre-1956 practice.

Subsequently, the size of Cabinet has ranged between 11 and 22 Ministers, while the
Ministry has ranged from 22 to 30 Ministers.

In 1976 the Remuneration Tribunal reinstated the pre-1973 practice of dividing the
Ministry, for the purposes of salary of office, into two groups.”'> During the period of
office of the Labor Government 1983-96, the practice again reverted to Cabinet and non-
Cabinet Ministers receiving equal salaries.””> The two-tier system was reinstated
following the change of government in 1996.

Under the Inner Cabinet system, a Minister not in Cabinet may be called to Cabinet
meetings when affairs relating to his or her own department are under discussion. The
work of Cabinet under this system is facilitated by the formation of various Cabinet
committees on which Ministers not in Cabinet may serve.

Under the two-tier ministerial arrangements introduced in 1987 (see page 59) each
senior or ‘portfolio’ Minister was a member of the Cabinet. The system was modified in
1996 by the Howard coalition Government; two portfolio Ministers (including the
Attorney-General) were not members of Cabinet and one portfolio had two Cabinet
Ministers. In the second and later Howard Ministries, and the subsequent Rudd Labor
Ministry (2007), all portfolio Ministers were Cabinet Ministers.”'* In the second Gillard
Ministry, where the Cabinet had expanded to 22 Ministers, several portfolios had two
Cabinet Ministers and several Cabinet Ministers had responsibilities in more than one
portfolio.

FEDERAL EXECUTIVE COUNCIL

The Federal Executive Council was established by the Constitution to perform similar
functions in Australia to those performed by the Privy Council in the United Kingdom,
that is, to advise the Crown.>" It is the formal, constitutional and legal body responsible
for advising the Governor-General (as distinct from Cabinet). The Executive Council is
the legal means of ratifying executive acts (as distinct from prerogative acts) by or on
behalf of the Governor-General. Any reference to the Governor-General in Council in the
Constitution or elsewhere refers to the Governor-General acting on and with the advice of
the Executive Council. The Acts Interpretation Act provides that where the Governor-
General is referred to in an Act, the reference shall, unless the contrary intention appears,
be read as referring to the Governor-General acting with the advice of the Executive
Council.?'® The Governor-General’s advice, however, does not come from the total

211 Announced outside the House; but see H.R. Deb. (10.8.1954) 116.

212 Remuneration Tribunal, Salaries payable to Ministers of State, PP 221 (1976) 3.
213 Remuneration Tribunal, Salaries payable to Ministers of State, PP 52 (1984) 13.
214 One or two portfolios had more than one Cabinet Minister.

215 Quick and Garran, pp. 704-5.

216 Acts Interpretation Act 1901, s. 16A.
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membership of the Executive Council, but is limited to that group of members who are
currently Ministers or Parliamentary Secretaries, the Chief Adviser being the Prime
Minister.

Members of the Federal Executive Council are chosen, summoned and sworn in by the
Governor-General”'’ and hold office during the Governor-General’s pleasure which,
generally, is for life. An exception was Senator Sheil who was appointed to the Executive
Council on 20 December 1977 without portfolio but following certain public statements
on policy matters had his appointment terminated on 22 December 1977.*"* There have
been instances of Honorary Ministers and Assistant Ministers being appointed to the
Executive Council. Parliamentary Secretaries have been appointed since 1990. At any
one time there are many Executive Councillors no longer holding executive office and in
practice the only Executive Councillors who are summoned to Council meetings are
those who are, currently, Ministers of State or Parliamentary Secretaries. Members of the
Executive Council may use the title ‘Honourable’ while they are Executive Councillors,
that is, usually for life.

There is nothing in the Constitution which determines the modus operandi of the
Executive Council, which is for the Council itself to decide. In practice formal processes
have been established. Two Ministers or Parliamentary Secretaries, in addition to the
person presiding, are rostered to attend its meetings, which are held regularly throughout
the year (normally fortnightly in Government House, Canberra). The matters dealt with
are recommendations by Ministers, for the approval of the Governor-General in Council,
that something be done—for example, that a regulation be made, a treaty be ratified, or a
person be appointed to a position. The processes involved in bringing each matter before
the Council ensure that it is properly documented and that the action has legal
authority.”"”

Meetings of the Executive Council are presided over by the Governor-General or, if
the Governor-General is unable to be present, by a Deputy appointed by the Governor-
General.”** The Deputy is usually the Vice-President of the Executive Council or, in the
absence of the Vice-President, the senior member of the Executive Council present at the
meeting may preside if so authorised.””' This delegation of authority is limited to
presiding over meetings and signifying approval of the proceedings. The delegation does
not carry with it authority to make appointments and perform other acts on behalf of the
Governor-General; it is limited to signifying to the Governor-General the approval of the
Council to the recommendation (minute) placed before the Council.**

The provisions of the Constitution applying to the Governor-General also apply to any
person appointed by the Queen to administer the Government of the Commonwealth.
Hence, in the absence of the Governor-General, the Administrator presides over meetings
of the Executive Council and signs Executive Council Minutes.

217 See generally Constitution and particularly ss. 62—4. Having been sworn (once) as Executive Councillor, each Minister or
Parliamentary Secretary also takes the oath or affirmation of office for each specific ministerial appointment. The wording of the
oath or affirmation is not prescribed in either case—for history see Deirdre McKeown, Oaths and affirmations made by the
executive and members of the federal parliament since 1901, Parliamentary Library research paper, 2013—14.

218 Gazettes S290 (20.12.1977) 1 and S295 (22.12.1977).

219 The secretariat of the Executive Council is located in the Department of the Prime Minister and Cabinet. For more detail see
Department of the Prime Minister and Cabinet, Federal Executive Council Handbook, Canberra, 2015.

220 Constitution, s. 126.

221 Gazette S184 (24.7.1987) 6.

222 Advice from Attorney-General’s Department, dated 8 January 1948, relating to execution of instruments by the Governor-
General; and see G. Sawer, Federation under strain, pp. 100-2.

223 Constitution, s. 4.
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THE (OFFICIAL) OPPOSITION

The Opposition is the party or group which has the greatest number of non-
government Members in the House of Representatives. It is organised as a body with the
officially recognised function of opposing the Government. The party (or sometimes
coalition of parties) is recognised as the ‘alternative Government’—that is, the body
which would form the Government, with its leader as Prime Minister, if the existing
Government were to lose the confidence of the House or the people. The concept of
‘alternative Government’ is very relevant in Australia. Every Opposition can realistically
hope, eventually, to form government, and every Government knows that, sooner or later,
it is likely to again be in opposition.

The Opposition is an important component in the structure of the House and is
considered to be essential for the proper working of democratic government and the
parliamentary process in the Westminster system.

The recognition of ‘Her Majesty’s Opposition’ in Britain is believed to have originated
in the early 19th century.”* Essentially the term is based on the constitutional convention
that, in the parliamentary system, the Crown recognises that Her Majesty’s Government
exists, for the time being, as the preference of the House over Her Majesty’s Opposition.

Composition

In the period of the 2nd and 3rd Parliaments between 1904 and 1910, the Governor-
General looked to the non-government groups (parties) for the formation of the
Government on five separate occasions.”” During the circumstances of the frequent
rearrangement of alliances in this period, the acknowledged concept of the Leader of the
Opposition being commissioned to form the Government did not necessarily prevail
because he may have lacked sufficient support to maintain Government.**®

In more recent times with the development and stability of the party structure, the
division between Government and Opposition has become clear and constant. The nature
of Australia’s party system and the existing electoral system has historically produced an
almost total absence of representation of minor parties in the House of Representatives.

On 7 October 1941 following the defeat on a vote and the consequent resignation of
the Fadden (Country Party—United Australia Party) Government, the Governor-General
called on Leader of the Opposition Curtin to form a Government. On 11 November 1975
following the dismissal of the Whitlam (Australian Labor Party) Government, the
Governor-General asked Leader of the Opposition Fraser to form a ‘caretaker’
Government.

When the Opposition consists of more than one party opposed to the Government, and
the parties prefer to remain distinct, the single party having the largest number of
members is recognised as the ‘official Opposition’. If the official Opposition is not clear
by virtue of numbers, it is for the Speaker to decide which group shall be so called, and
who will be recognised by the Chair as the Leader of the Opposition.

224 N. Wilding & P. Laundy, An encyclopaedia of Parliament, 4th edn, Cassell, London, 1972, p. 509. The term ‘Her Majesty’s
Loyal Opposition” was also used.

225 (i) On 27 April 1904 Watson (ALP) was commissioned in place of Deakin (Protectionist), (ii) on 18 August 1904 Reid (Free
Trade—Protectionist) was commissioned in place of Watson, (iii) on 5 July 1905 Deakin was commissioned in place of Reid, (iv)
on 13 November 1908 Fisher (ALP) was commissioned in place of Deakin, and (v) on 2 June 1909 Deakin (Fusion) was
commissioned in place of Fisher.

226 On 27 April 1904 Reid (Free Trade) was Leader of the Opposition; on 5 July 1905 Watson (ALP) was Leader; on 13 November
1908 Reid was Leader; and see Appendix 4.
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During the period of the Australian Labor Party Government between 1972 and 1975
the Opposition was composed of the Liberal Party and the National Country Party.
During the 28th Parliament (1973 and 1974), the Leader and the Deputy Leader of the
Opposition together with the Shadow Ministry came from the Liberal Party. In the 29th
Parliament (1974 and 1975), a “coalition’ Opposition was formed and, while the offices
of Leader and Deputy Leader of the Opposition remained with the Liberal Party, the
Shadow Ministry was composed of Members from both parties. Following the return of
the Labor Party Government in 1983, the Liberal Party—National Party coalition
Opposition again shared shadow ministry positions.”*” This also occurred following the
election of the Labor Government in 2007.

Leader of the Opposition

The House took no official cognisance in its records of the appointment of a Leader of
the Opposition™® prior to 1920, even though the role of the office was firmly established.
The position had no constitutional base and was not recognised by the standing orders.

In 1920 the office was statutorily recognised for the purposes of the payment of an
allowance.” Since then the status of the office has risen as reflected by the recognition
of the duties of the office by way of remuneration™ and resources, and the Leader of the
Opposition has been remunerated at a rate above that for the majority of Ministers. The
Leader of the Opposition is placed tenth in the Commonwealth Table of Precedence.

It was not until 1931 that the office was recognised in the standing orders, when the
Leader of the Opposition was granted special rights with regard to speech time limits in
specific instances.”' The Deputy Leader of the Opposition is also recognised in the
standing orders with ex officio membership of the Committee of Privileges and Members’
Interests. >

It is the practice of the House for the Leader of the Opposition and the Deputy Leader
to receive a degree of special latitude or preference from the Chair by virtue of their
offices with respect to:

e receiving the call of the Chair in preference over other non-government Members,

particularly in asking questions without notice; and

e indulgence of the Chair in order to explain or clarify matters before the House or to

make a personal explanation.

The special role played by the Leader of the Opposition has been recognised in the
following comments made in reports by independent inquiries into the parliamentary
salary structure:

A Leader of the Opposition is an essential figure in parliamentary government. In most English-
speaking countries he receives a salary in addition to his salary as a private member. In Canada his
salary is the same as that of a Cabinet Minister. His duties are arduous, for he has to be prepared to
discuss every Bill introduced by the Government, subject to his right of delegation, and to do this he
has not the power to call on departmental officers for information or assistance. His responsibility is
not equal to that of the Prime Minister but it is a responsibility to his Party, to the country which he

227 Except for a period of separation prior to the 1987 election, from 29.4.87.

228 There is only one Leader of the Opposition. The Senate Leader is ‘Leader of the Opposition in the Senate’. For a list of Leaders
see Appendix 4.

229 Parliamentary Allowances Act 1920.

230 Particularly as a result of an enquiry into the salaries and allowances of Members of the National Parliament in 1952 (and later
inquiries). This inquiry also resulted in special remuneration for the Deputy Leader of the Opposition for the first time.

231 VP 1929-31/587-90 (23.4.1931); S.O. 1.

232 S.0.216.
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informs and which he aspires to lead. His entertainment expenses are less but are by no means
negligible, for overseas visitors frequently wish to interview one whom they regard as the possible
head of a government.**

An effective Opposition is essential for the proper functioning of a democracy. Its Leader has possibly
the most difficult job in the Parliament. A Minister must, of course, be thoroughly conversant with the
details of Bills or other matters which affect his own department, but the advice and resources of the
departmental staff are constantly at his call. The Leader of the Opposition has to make himself master
of all the business which comes before the House (not merely that of one or two departments); he has
to do this at times at short notice and under constant pressure; and he gets no help from permanent
officials. At all times he is the spokesman for those who are critical of or opposed to the Government,
and he must be unceasingly vigilant and active. He and the Prime Minister should be the most
powerful agents in guiding and forming public opinion on issues of policy.”**

Shadow Ministry

The Leader of the Opposition leads a group of Members, elected by the party or
nominated by the leader, which is known as the Opposition Executive or the Shadow
Ministry or the Shadow Cabinet. In past years the Opposition Executive was less than the
number of Ministers but at the beginning of the 35th Parliament consisted of a total of 30
members in both Houses, making the Shadow Ministry the same size as the Ministry.
Since then the Shadow Ministry has had at times more members than the Ministry itself.
After the routine appointment of Parliamentary Secretaries in 1990 the opposition parties
designated certain of their members ‘parliamentary secretaries’ to shadow ministers.
Again, at times there have been more shadow parliamentary secretaries than
Parliamentary Secretaries. From the start of the 45th Parliament the title shadow assistant
minister was used instead of shadow parliamentary secretary.

Each shadow minister covers the responsibilities of one or possibly more Ministers or
areas of administration and acts as the opposition spokesperson in respect of his or her
designated areas. As potential Ministers, shadow ministers attract closer public and media
scrutiny than other private Members. Because of the politically sensitive nature of their
positions, for example, allegations of impropriety may cause them to stand down from the
Shadow Ministry while matters are under investigation.

As with Cabinet, which is assisted by a system of standing committees and
government members’ party committees, the Opposition Executive has a system of
opposition members’ committees to develop attitudes to government policy and to
develop alternative policies for presentation to the Parliament.

A senior and experienced member of the Opposition Executive is appointed Manager
of Opposition Business with the responsibility, in consultation with his or her leaders and
colleagues, of regularly consulting and negotiating with the Leader of the House in
relation to such matters as the allocation of time for debates, and the order and priority of
consideration of items of business (see page 65). In recent Parliaments a Deputy Manager
of Opposition Business has also been appointed.

The positions of Manager of Opposition Business and shadow minister attract
additional remuneration” but shadow parliamentary secretary, or shadow assistant
minister, does not.

233 Enquiry into the Salaries and Allowances of Members of the National Parliament 1952, p. 18 (not made a Parliamentary Paper).
234 Inquiry into the Salaries and Allowances of Members of the Commonwealth Parliament, PP 15 (1959-60) 31.
235 Ranging from 27.5% to 20% of base salary.
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Role of the Opposition

A primary function of the whole House, through its role of scrutiny and criticism, is to
exercise an oversight of the actions of the Government. In modern times the Opposition
has a critical role in this and, thus, the functions of the Opposition have become identified
and linked with the role and more important functions of the House. These functions
include:

e unmaking the Government—the Opposition, by definition, seeks to defeat a
Government or cause a Government to resign. Theoretically, it could be said that an
Opposition endeavours to achieve this by persuading government supporters to
accept its viewpoint but, in reality, it looks to a general election for defeat of the
Government and endeavours to achieve this by public persuasion;

e scrutiny of, criticism of, and suggestion of improvements to, legislation and financial
proposals;

e examination of expenditure and public accounts;

e seeking information on and clarification of government policy (principally questions
in writing and without notice);

e surveillance, appraisal and criticism of government administration;

e ventilating grievances; and

e cxamination of delegated legislation.

While all private Members are to some extent involved in such functions as petitions,
grievances, questions, and participation in committee work, the effective performance of
the functions listed above is largely dependent on a vigilant, industrious and organised
Opposition. Members supporting the Government are able to play an effective part in this
parliamentary process but the Opposition may be expected to do so and to articulate, for
example, the views of various groups within the community.

While government business dominates the agenda and the time of the House, the
Opposition has the opportunity to express its views on all issues debated. The procedures
of the House are based on the unquestioned premise that government and non-
government Members have a claim to equal speaking time in debates and that the call of
the chair to speak (or to ask questions) should alternate between government and non-
government Members. In addition, the Opposition is not without opportunity to initiate
debate on subjects of its own choosing. Most discussions of matters of public importance
are on topics proposed by the Opposition. Opposition Members may use the private
Members’ business procedures and the other opportunities to raise matters which are
open to all private Members. The Opposition is also able to move censure motions or to
move to suspend standing orders to debate matters.**® Outside the Chamber of the House,
opposition Members serve on all committees and their views are taken account of in the
committees’ reports. >’

Fair, democratic and efficient parliamentary government calls for:

e the provision of reasonable parliamentary time for opposition purposes;

o the protection of the rights of minorities in the House by the Speaker;

236 That censure motions are invariably unsuccessful, and opposition attempts to suspend standing orders often so, is beside the
point—the matter of concern is either raised or publicly highlighted as one that a Government is reluctant to debate.
237 Ifnot, they have the opportunity to add dissenting reports.
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e the provision of information and resources™* (to reduce the wide gap in information

availability between Government and Opposition); and

e the provision of procedural advice and drafting assistance when necessary.

There are two points relating to the role of the Opposition which require qualification.
First, there is normally a good deal of co-operation between the parties in dealing with
business, and in arranging the program of the House, so that good use is made of the time
available. Secondly, its role is not only one of criticism but, at times, it also offers
agreement, assistance or improvements to the actions and policies of the Government in
the interests of the people and the nation.”* Nevertheless, despite this very necessary
qualification, there is more than a grain of truth in the proposition that “We rely for good
government, not on the wisdom and probity of the House, but on the adversary
relationship between the Government and the Opposition’.**

238 Staffassistance to the Leader of the Opposition, provided at government expense, has increased especially since the period of the
ALP Government of 1974-75.

239 This is especially so in times of national emergency: in World War II senior opposition members had close involvement with the
conduct of the war through their membership of the Advisory War Council.

240 J. Stewart, The Canadian House of Commons, Montreal, McGill-Queen’s University Press, 1977, p. 168.






3
Elections and the electoral system

THE FIRST ELECTION

The Constitution made specific provision for the first general election of the
Commonwealth Parliament. The first Parliament was to be summoned to meet not later
than six months after the establishment of the Commonwealth,1 which occurred on
1 January 1901. The first general election was held on 29 and 30 March 1901, and the
Parliament was summoned and first met on 9 May 1901. Following the enactment of the
Constitution on 9 July 1900 and before the election for the first Parliament,® opportunity
was given to the State Parliaments under the Constitution to make laws determining the
divisions in each State for which Members of the House were to be chosen, and the
number of Members to be chosen for each division up to the limits imposed by the
Constitution. If a State failed to make a determination, the State was to be considered to
be one electorate.*

The Constitution made further provision that, until the Parliament otherwise provided:

e the qualification of electors of Members of the House of Representatives be that

which was prescribed by State laws;” and

e the laws in force in each State relating to elections apply to elections of Members of

the House of Representatives;®
being those laws applying to the more numerous House of Parliament of the State.

The first general election was conducted on the basis of State laws.” The number of
Members elected was 75, which was consistent with that prescribed by the Constitution.®
A conference of statisticians held early in 1900 determined the population of Australia as
at the end of 1899 and initial representation was based on these statistics.

THE COMMONWEALTH ELECTORAL ACT

State electoral laws ceased to have effect for the Federal Parliament when it passed its
own legislation in 1902.° This legislation and subsequent amendments were consolidated
in 1918 and formed the basis of the Commonwealth’s electoral law. The Commonwealth
Electoral Act 1918 has been substantially amended over the years. This chapter outlines
the provisions applicable at the 2016 general election. "

—_

Constitution, s. 5.

New South Wales, Victoria, Western Australia and Tasmania on 29 March 1901, and Queensland and South Australia on

30 March 1901.

Quick and Garran, p. 409.

Constitution, s. 29; South Australia and Tasmania each voted as one electorate.

Constitution, s. 30.

Constitution, s. 31.

At that time the only States where women were entitled to vote were South Australia and Western Australia.

Constitution, s. 26.

Commonwealth Electoral Act 1902; Commonwealth Franchise Act 1902.

Comprehensive details of electoral procedures and election statistics are available from the Australian Electoral Commission and
on the Commission’s web site <www.aec.gov.au>. Historical coverage of election results is also contained in the Parliamentary
Handbook.

LS}

SO 0NN B W

85



86 House of Representatives Practice

Review of electoral arrangements

A Joint Select Committee on Electoral Reform was established in the 33rd and 34th
Parliaments. In each Parliament since then a Joint Standing Committee on Electoral
Matters has been appointed. The standing committees have inquired into and reported on
the conduct of each general election and related matters. As a result of the committees’
reports a number of amendments have been made to the Commonwealth Electoral Act.

ELECTORS

Members of the House of Representatives are elected on the basis of universal adult
franchise for citizens. This principle is based on the interpretation of constitutional
provisions.'' Elections are characterised by:

e adult suffrage;'”

e secret ballot;'* and

e single vote.'*

These features, together with the following innovations, make up the principal voting
provisions which are currently followed in federal elections:
e Compulsory registration of voters since 1911. A roll of electors is kept for each
electoral division and every eligible voter is required to enrol. "’
e Preferential voting system since 1918. e Up until 1918 the first-past-the-post
system was used at federal elections.
e Compulsory voting became effective at the 1925 general election.'” It is the duty of
every elector to vote at each election.'®
¢ Extension of franchise to Aboriginal people on a restricted basis since the 1949
general election,"” to all Aboriginal people since the 1963 general election,” and to
persons 18 years of age and over since 1973.*"

In summary, persons entitled to enrol and to vote at federal elections (subject to certain
disqualifications) are all persons who have attained 18 years of age and who are
Australian citizens. British subjects whose names were on the electoral roll on 25 January
1984 are also entitled to be enrolled and vote. Enrolment may be claimed by 16 year olds
but they are not entitled to vote until they turn 18.** Persons who have applied for

11 Constitution, ss. 30, 41.

12 Originally excluding Aboriginal people (other than those already enrolled in a State in 1902). The passage of the 1902 Act made
Australia the first country to give women (with the exception of Aboriginal women in some States) both the right to vote and the
right to stand for election in the national Parliament. New Zealand had given women the right to vote, but not stand for election,
in 1893. In some Australian States at Federation women already had the vote (South Australia from 1895, Western Australia from
1899), and were thus able to vote in the first federal election in 1901.

13 The main innovation of the type of secret ballot which originated in Australia in the 1850s (and is still in some jurisdictions
referred to as the ‘Australian ballot”) was the government printed ballot paper listing all eligible candidates, combined with the
marking of the paper in private. Earlier ‘secret’ systems, where used (notably in France and some States of the United States),
had involved ballot papers, perhaps supplied by candidates or interested parties, being brought to the poll by the voter.

14 Plural voting is precluded by the Constitution, s. 30.

15 Commonwealth Electoral Act 1918, ss. 82, 101.

16 Commonwealth Electoral Act 1918, s. 240.

17 Commonwealth Electoral Act 1924.

18 Commonwealth Electoral Act 1918, s. 245. Failure to vote at an election is an offence. An elector who fails to vote can avoid the
matter going to court by providing ‘a valid and sufficient reason’ or paying a $20 penalty to the Electoral Commission.

19 Those entitled to State enrolment, or members or former members of the Defence Force. Commonwealth Electoral Act 1949.

20 Amending legislation passed in 1962 in response to recommendations by the Select Committee on Voting Rights of Aborigines,
HofR 1 (1961).

21 Commonwealth Electoral Act 1918, s. 93. Change effective for 1973 Parramatta by-election and 1974 general election
(previously age 21).

22 Commonwealth Electoral Act 1918, ss. 93, 100.
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Australian citizenship may also apply for provisional enrolment which takes effect on the
granting of citizenship.*

A person who is the holder of a temporary visa for the purposes of the Migration Act,
or a person who is an unlawful non-citizen under that Act, is not entitled to enrolment. A
person who, being of unsound mind, is incapable of understanding the nature and
significance of enrolment and voting, or who has been convicted of treason or treachery
and has not been pardoned, or who is serving a sentence of three years or longer for an
offence against the law of the Commonwealth or of a State or Territory, is not entitled to
enrolment or to retain enrolment.”* The Registrar-General (of births, deaths and
marriages) and the Controller-General of Prisons, or their equivalents, in each State and
Territory are required to provide to the appropriate electoral authorities details of relevant
deaths and convictions, as the case may be.”

Electors should normally be enrolled in the subdivision in which they live. Special
provisions apply to enrolled persons leaving Australia but intending to return within six
years,” itinerants,”’ prisoners,”® and Members of Parliament. Senators may be enrolled in
any subdivision in the State or Territory which they represent, and Members of the House
of Representatives may be enrolled in any subdivision of the electoral division which they
represent, even if they do not live in the division.”

NUMBER OF MEMBERS

The Constitution determines the composition of the House of Representatives and
provides that it shall consist of Members directly chosen by the people of the
Commonwealth and that the number of Members representing the States shall be, as
nearly as practicable, twice the number of Senators representing the States. The number
of Members in each State shall be proportionate to the populations of the respective
States. The manner in which the number is determined, although set down in the
Constitution, was a matter in respect of which the Parliament could legislate, and it has
subsequently done so.*

A list showing the number of Members of the House of Representatives in each
Parliament since 1901 is shown at Appendix 11.

23 Commonwealth Electoral Act 1918, s. 99A.

24 Commonwealth Electoral Act 1918, s. 93. The High Court has ruled that amendments to the Act to exclude all persons serving a
sentence of imprisonment were invalid, being inconsistent with the system of representative democracy established by the
Constitution, Roach v. Electoral Commissioner [2007] HCA 43.

25 Commonwealth Electoral Act 1918, ss. 108, 109.

26 Commonwealth Electoral Act 1918, s. 94.

27 Commonwealth Electoral Act 1918, s. 96.

28 Commonwealth Electoral Act 1918, s. 96A.

29 Commonwealth Electoral Act 1918, s. 99(4).

30 Constitution, s. 24; Representation Act 1905 (repealed). The provisions are now in the Commonwealth Electoral Act—see
‘Determination of divisions” at p. 89.
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This table shows the representation of the States and Territories at the 2016 general
election, and at the next general election following the redistribution of 31 August 2017.

next
2016 election

New South Wales 47 47
Victoria 37 38
Queensland 30 30
Western Australia 16 16
South Australia 11 10
Tasmania 5 5
Australian Capital Territory 2 3
Northern Territory 2

150 151

Territorial representation

The Parliament may admit new States to the Commonwealth or establish new States,
and may determine the extent of representation of new States in either House.”' The
Parliament may also make laws for the government of any Commonwealth Territory and
determine the extent and terms of representation of any such Territory in either House.>
The Parliament has determined that the Australian Capital Territory and the Northern
Territory shall be represented in both the House of Representatives and the Senate.™
The Commonwealth Electoral Act provides for Territories to be represented in
proportion to their populations, population quotas being determined in the same manner
as for the original States, subject to provisos that:
e the Australian Capital Territory and the Northern Territory each have at least one
Member; and

e any other external Commonwealth Territory be entitled to separate representation
only if its population exceeds one half of a quota; until so entitled the Territories of
Cocos (Keeling) Islands and Christmas Island are included in an electoral division of
the Northern Territory;®* and the Territory of Norfolk Island is included in an
electoral division of the Australian Capital Territory.””

In 2004 the Commonwealth Electoral Act was amended to set aside a determination
under section 48 of the Act which had specified one Member for the Northern Territory at
the next election, and to provide that the prior determination (specifying two Members)
should apply.36 The amendments also made provision for the Electoral Commissioner to
allow for the effect of statistical error in respect of the population count of the territory
concerned, before making a determination resulting in a reduction in the representation of
the Australian Capital Territory or the Northern Territory.”’

31 Constitution, s. 121.

32 Constitution, s. 122.

33 For a description of former provisions for the representation of the Australian Capital Territory and the Northern Territory and
limitations on Members representing the Territories in earlier years see pages 168-9 of the second edition.

34 Commonwealth Electoral Act 1918, s. S6A (currently Lingiari).

35 Commonwealth Electoral Act 1918, s. 56AA (currently Canberra, proposed to change to the new ACT electorate after the 2017
redistribution). The Territory of Jervis Bay is also included in an ACT electorate (currently Fenner).

36 Commonwealth Electoral Act 1918, s. 48A, inserted by the Commonwealth Electoral Amendment (Representation in the House
of Representatives) Act 2004.

37 Commonwealth Electoral Act 1918, s. 48.
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The growth of the House

Appendix 11 shows the number of Members of the House of Representatives and the
representation of each State and Territory for each Parliament since 1901. Significant
variation in membership has occurred as follows:

e In 1949 the membership of the House increased from 75 to 123 following legislation

increasing the number of Senators from six to 10 for each original State.*®

e In 1977 the High Court ruling in McKellar s case invalidated the formula then being

used for allocating Members to the States in proportion to their populations,® and
consequently the number of Members, which had reached 127 during 197475, was
reduced to 124 for the ensuing Parliament.

e In 1984 the membership of the House increased from 125 to 148 following

legislation increasing the number of Senators to 12 for each original State.*’

o Redistributions increased the number of Members to 150 from the 2001 general

election.
In both 1949 and 1984 a major reason given for the enlargement of the House was the
increase in the number of people to be represented.

TABLE 3.1 RATIO OF ELECTORS TO MEMBERS

Year of Average number of electors
election Electors Members per Member

1901 907 658 75 12 102

1946 4744017 75 63254

1949 4913 654 123 39948

1983 9373580 125 74 989

1984 9 866 266 148 66 664

2001 12 636 631 150 84244

2016 15 676 659 150 104 511

ELECTORAL DIVISIONS

Determination of divisions
The Constitution provides that:
e the House of Representatives shall be composed of Members directly chosen by the
people of the Commonwealth; and
o the number of Members chosen in the several States shall be in proportion to the
respective numbers of their people.*!
These provisions, together, express the concept of equality of representation, the national
concept and the democratic character of the House of Representatives.

38 Representation Act 1948.

39 Attorney-General (NSW); Ex rel. McKellar v. Commonwealth (1977) 139 CLR 527. The invalidated formula, introduced by the
Representation Act 1964, had involved rounding up, instead of rounding to the nearest integer. In this ruling the High Court also
upheld the validity of provisions of the Representation Act 1973 which provided that the four Territory Senate places created in
1974 could not be included for the purpose of calculating the number of Members of the House under the ‘nexus’ provision of the
Constitution.

40 Representation Act 1983.

41 Constitution, s. 24; see also Ch. on ‘Members’.
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The Constitution, having provided for the determination of the number of Members
and the manner in which they are chosen, also specified that, until the Parliament
otherwise provided, the Parliament of each State could make laws to determine the
divisions for the State. The Federal Parliament passed its own legislation in 1902 (see
page 85). Electoral divisions are also commonly known as seats, electorates or
constituencies.

In order to determine the number of Members for the States and Territories the
Electoral Commissioner first ascertains a quota by dividing the population of the
Commonwealth (excluding territorial populations) by twice the number of Senators for
the States. The number of Members to be chosen for each State or Territory (other than
Norfolk Island and the Jervis Bay Territory) is then determined by dividing the number of
people of the State or Territory by the quota. If on such division there is a remainder
greater than one half of a quota, an additional Member is chosen.** This determination is
subject to the constitutional requirement of there being a minimum of five Members for
each of the original States* and the requirement of the Commonwealth Electoral Act that
there be a minimum of one Member for each of the Northern Territory and the Australian
Capital Territory. **

The Commonwealth Electoral Act provides that each State and the Australian Capital
Territory, and the Northern Territory on becoming entitled to more than one Member,
shall be distributed into electoral divisions equal in number to the number of Members of
the House of Representatives to be chosen for the State or Territory, and one Member of
the House of Representatives shall be chosen for each division.” These divisions are
known as single-member constituencies. Multi-member constituencies, although allowed
for in the Constitution, have not been used. 46

In order to determine these divisions, the Electoral Commissioner ascertains a quota of
electors for each State and Territory by dividing the number of electors in the State or
Territory by the number of Members to be chosen in that State or Territory.” The
boundaries of each division are then determined by the State or Territory Redistribution
Committee, as outlined below.

Because of Australia’s uneven distribution of population, divisions vary greatly in area.
In 2016 the largest division in terms of area was Durack in Western Australia
(1.63 million square kilometres) and the smallest was Grayndler in New South Wales
(32 square kilometres). The largest division by enrolled population was Canberra,
Australian Capital Territory, with 144 391 electors; the smallest Lingiari, Northern
Territory, with 65 752 electors.

42 Commonwealth Electoral Act 1918, s. 48.

43 Constitution, s. 24.

44 Commonwealth Electoral Act 1918, s. 48(2B). In addition, sections 48(2E) and (2F) prescribe a mechanism for taking account of
the possible effects of estimation error on population figures, in such a way as to make it less likely that the Northern Territory or
Australian Capital Territory will lose a Member as a result of a determination.

45 Commonwealth Electoral Act 1918, ss. 56, 57. The means of determining the number of Members is laid down in s. 48; and see
Ch. on ‘Members’.

46 Except at the first election when both South Australia and Tasmania each voted as one division.
47 Commonwealth Electoral Act 1918, s. 65.
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Redistribution

The Commonwealth Electoral Act provides for regular redistributions. ** The Electoral
Commission must direct a redistribution of a State or Territory:

e when changes in the distribution of population (ascertained during the thirteenth
month of the life of each House of Representatives, if still continuing*”) require a
change to the number of Members in a State or Territory;

e when more than one third of the divisions within a State deviate from the average
divisional enrolment for the State by more than 10 per cent, and have done so for
more than two months, or in the case of the Australian Capital Territory, when one
division so deviates; or

e within 30 days of the expiration of a period of seven years since the previous
redistribution, except that should the seven years expire during the last year of the
life of a House of Representatives the redistribution is to commence within 30 days
of the first meeting of the next House of Representatives.

Such provisions also apply to the Northern Territory by virtue of section 55A of the
Commonwealth Electoral Act, and it is treated as a State for the purposes of
redistribution. >

To conduct a redistribution the Electoral Commission appoints a Redistribution

Committee for the State or Territory, comprising:

o the Electoral Commissioner;

e the Australian Electoral Officer for the State or Territory (in the case of the ACT the
senior Divisional Returning Officer);

e the Surveyor-General for the State or Territory or the Deputy Surveyor-General (or
equivalent); and

o the Auditor-General for the State or Territory or the Deputy Auditor-General.

In circumstances where the appropriate State officials are not available, the places of the
Surveyor-General and Auditor-General may be filled by senior employees of the
Australian Public Service from the State or Territory nominated by the Governor-
General.”'

A quota of electors, ascertained by dividing the number of electors in the State or
Territory by the number of Members,” is the basis for the proposed redistribution. The
estimated enrolment in a proposed division may not depart from this quota by more than
10 per cent. In making the proposed redistribution, the Redistribution Committee is
required, as far as practicable, to endeavour to ensure that, three years and six months
after the redistribution (or earlier time determined by the Electoral Commission),” the
number of electors enrolled in each proposed electoral division in the State or Territory
will be not less than 96.5% or more than 103.5% of the average divisional enrolment in
the State or Territory. Subject to this requirement the Redistribution Committee shall give
due consideration, in relation to each proposed electoral division, to:

48 Commonwealth Electoral Act 1918, s. 59. The States having been distributed into divisions once are thereafter redistributed. The
words ‘distributed” and ‘redistributed” are commonly used synonymously.

49 Commonwealth Electoral Act 1918, s. 46.

50 The first redistribution of the Northern Territory to provide for two Members occurred in 2000.

51 Commonwealth Electoral Act 1918, s. 60.

52 Commonwealth Electoral Act 1918, s. 65.

53 Commonwealth Electoral Act 1918, s. 63A.
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e community of interests within the proposed electoral division, including economic,

social and regional interests;

e means of communication and travel within the proposed electoral division;

e the physical features and area of the proposed electoral division; and

e the boundaries of existing divisions in the State or Territory.>*

Redistribution Committees are required to consider any suggestions and comments
lodged with them pursuant to public advertisement in the Gazette and the press. A period
is allowed for lodgement of suggestions. At the end of the lodgement period, the
Redistribution Committee must make copies of all suggestions available for perusal at the
relevant office of the Electoral Commission, and invite written comments on the
suggestions. A further period is allowed for submission of comments.

Once the initial proposals are determined by the Redistribution Committee, maps
showing the names and boundaries of each proposed division must be exhibited at every
Electoral Commission office in the State or Territory. Copies of any suggestions or
comments made to the committee, detailed descriptions of the proposed boundaries and
the committee’s reasons for its proposals must be made available for perusal at Electoral
Commission offices.”® A member of a Redistribution Committee may submit a statement
of dissent to any proposal’’ and copies of any such statement must also be made
available.

Maps of proposed divisions and the availability of other documents must be advertised
publicly and written objections may be lodged.™ Objections to proposed redistributions
are considered by an ‘augmented Electoral Commission’, that is, the members of the
Redistribution Committee concerned and the Chairperson and the non-judicial member of
the Electoral Commission.” The augmented Electoral Commission must hold an inquiry
into an objection unless it is of the opinion that the objection is frivolous or vexatious or is
substantively the same as a submission previously made.®® Objections are determined by
a majority vote of the augmented Electoral Commission. A final determination of names
and boundaries of divisions requires not only a majority vote of the augmented Electoral
Commission, but an affirmative vote from at least two of its three members who are also
members of the Australian Electoral Commission.®' If the findings of the augmented
Electoral Commission, in its own opinion, are significantly different from the original
Redistribution Committee proposals, further objections can be made and a second round
of hearings occur. The resultant determinations are final and conclusive. They are not
subject to appeal of any kind and cannot be challenged in any court.”

Parliamentary procedure
Following determination relevant documents are forwarded to the Minister
responsible, who must have them presented to each House within five sitting days of

54 Commonwealth Electoral Act 1918, s. 66.

55 Commonwealth Electoral Act 1918, s. 64.

56 Commonwealth Electoral Act 1918, s. 68.

57 Commonwealth Electoral Act 1918, s. 67.

58 Commonwealth Electoral Act 1918, s. 69.

59 Commonwealth Electoral Act 1918, s. 70.

60 Commonwealth Electoral Act 1918, s. 72.

61 Commonwealth Electoral Act 1918, s. 71(6).

62 Commonwealth Electoral Act 1918, s. 77. The enrolment of new electors and changes to existing enrolments are implemented
immediately following the determination of new boundaries. However, for the purpose of electing Members, the new boundaries
do not come into effect until the next federal election.
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receipt.” Under these procedures Parliament has no further role and has no opportunity
to alter the determination in any way.**

Limited redistribution

If writs are issued for a general election and the number of Members to be elected in a
State or the Australian Capital Territory does not correspond to the existing number of
electoral divisions, a so-called ‘mini-redistribution’ is conducted by the Electoral
Commissioner and the Australian Electoral Officer for the State or Territory (the senior
Divisional Returning Officer for the Australian Capital Territory).”> To decrease or
increase the number of divisions, pairs of contiguous divisions with the least number of
electors are combined or pairs of contiguous divisions with the greatest number of
electors are divided into three, as the case may be. Where two contiguous divisions are
combined to form one, the new division carries the names of the divisions from which it
was formed, arranged alphabetically and hyphenated. If two contiguous divisions are
divided into three (which has not so far occurred), the names of the former divisions are
given to two of the three; and the third new division carries the names of the two former
divisions, arranged alphabetically and hyphenated.*

Improper influence

It is an offence punishable by fine or imprisonment to seek to influence improperly
members of a Redistribution Committee, members of an augmented Electoral
Commission or a Redistribution Commissioner in the performance of their duties.®’

In 1978 a Minister’s appointment was terminated following a finding by a Royal
Commissioner that the Minister’s action in seeking to influence Distribution
Commissioners in relation to names of electoral divisions had constituted impropriety.**

GENERAL ELECTIONS

The following constitutional provisions relate to a general election, that is, an election

for all Members of the House of Representatives:

e The Governor-General may dissolve the House of Representatives. *

e Every House of Representatives shall continue for three years from the first meeting
of the House, and no longer, but may be sooner dissolved by the Governor-
General.”

e The Governor-General in Council may cause writs to be issued for general elections
of Members of the House of Representatives.”"

e After any general election the Parliament shall be summoned to meet not later than
30 days after the day appointed for the return of the writs.”

63 Commonwealth Electoral Act 1918, s. 75.

64 Before 1984, redistributions were subject to the approval, by resolution, of each House of the Parliament. The former provisions
are described in early editions (4th edn, p. 88).

65 Commonwealth Electoral Act 1918, s. 76. While the Northern Territory is treated as a State under these provisions, now that it
has two Members (in accordance with s. 55A), s. 76A provides special arrangements.

66 Commonwealth Electoral Act 1918, ss. 76(10) and (12).

67 Commonwealth Electoral Act 1918, s. 78.

68 ‘Matters in relation to electoral redistribution, Queensland 1977°, Report of the Royal Commission of Inquiry, PP 263 (1978).
The case is described in more detail in early editions (4th edn, p. 89).

69 Constitution, s. 5.

70 Constitution, s. 28.

71 Constitution, s. 32.

72 Constitution, s. 5.
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A general election follows the dissolution of the House by the Governor-General,”” or
the expiration of the House by effluxion of time three years from its first meeting. The
period between the first meeting and dissolution, called a Parliament, has varied between
seven months (11th Parliament) and a period just short of the three year maximum term
(18th and 27th Parliaments). The 3rd Parliament has been the only one to have expired by
effluxion of time.”* Notwithstanding the generality of the above:

e The Governor-General may dissolve both Houses simultaneously upon certain
conditions having been met under section 57 of the Constitution, resulting in a
general election for the House and an election for all the Senate.”

e Apart from section 57, the constitutional provisions relating to dissolution only
concern the House of Representatives. The election of Senators does not necessarily
take place at the same time as a general election for the House of Representatives.

e The distinction between the ‘Governor-General’ dissolving the House and the
‘Governor-General in Council’ issuing writs for a general election should be noted.
While the decision to dissolve the House may be made by the Governor-General,”®
the decision to call a general election can only be made on and with the advice of the
Executive Council, that is, the Government.”’

While the majority of Parliaments have extended for more than two years and six
months some Parliaments have been dissolved well short of the maximum three year
term. Reasons for the early dissolution of the House have included:

e defeat of the Government on the floor of the House (1929, 1931);

e double dissolution situations (1914, 1951, 1974, 1975, 1983, 1987, 2016);

e synchronisation of House elections with Senate elections (1917, 1955, 1977, 1984);

e the Government’s desire to obtain a mandate for various purposes (1917, 1955,
1963); and

e perceived political or electoral advantage.”

BY-ELECTIONS

Whenever a vacancy occurs in the House because of the death, resignation, absence
without leave, expulsion or disqualification or ineligibility of a Member,” it is the
responsibility of the Speaker to issue a writ for the election of a new Member.*" Since
Federation there have been, on average, three or four by-elections per Parliament.®' A by-
election may be held on a date to be determined by the Speaker or, in his or her absence
from Australia, by the Governor-General in Council. The polling must take place on a
Saturday.® The issue of the writ is notified in the Gazette.®

73 See Ch. on ‘The Parliament and the role of the House’.

74 For a list of federal elections see Appendix 12.

75 For further discussion see Ch. on ‘Double dissolutions and joint sittings’.

76 However, in practice this power is exercised with the advice of the Federal Executive Council; see Quick and Garran, pp. 404
6. For further discussion see Ch. on ‘The Parliament and the role of the House’.

77 Constitution, s. 32; and see s. 62.

78 Occasionally reasons for dissolving the House have been published, see Table 1.1 ‘Early Dissolutions of the House of
Representatives’ in Ch. on ‘The Parliament and the role of the House’.

79 For discussion see Ch. on ‘Members’.

80 Constitution, s. 33. A by-election is conducted on existing boundaries not redistributed boundaries.

81 For a list of by-elections see Parliamentary Handbook.

82 Commonwealth Electoral Act 1918, s. 158.

83 E.g. Gazette C2014G00014 (6/1/2014).
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If there is no Speaker or if the Speaker is absent from the Commonwealth, the
Governor-General in Council may issue the writ.** A by-election writ may be issued by
the Acting Speaker performing the duties of the Speaker during the Speaker’s absence
within the Commonwealth.*> A writ has been issued by the Deputy Speaker during the
Speaker’s absence within the Commonwealth™ and the Deputy Speaker has informed the
House of the Speaker’s intention to issue a writ."’

There are no constitutional or statutory requirements that writs be issued for by-
elections within any prescribed period.* This is a matter for the Speaker who would have
regard to a variety of factors, including:

e any announcements that had been made about possible general elections and

consideration of when a general election may take place;

e the cost of holding a by-election separately from a general election; and

e the period of time that a constituency may be unrepresented if a by-election is not

held.

The following cases have occurred:

e with a general election pending, the Speaker has declined to issue a writ in order to

avoid the need for two elections within a short period of time;* and

e writs have been issued and then withdrawn by the Speaker when dissolution of the

House has intervened.”’

In so far as it concerns the sequence of events following the issuing of a writ, the
Commonwealth Electoral Act makes very little distinction between by-elections and
ordinary (general) elections—for indicative timetable details see page 99.

Notwithstanding that Speakers have decided not to issue writs pending general
elections, a suggestion that the Speaker should withhold issue for other purposes has been
rejected. In January 1946 the Speaker issued the following statement:

The guiding principle in fixing the date of a by-election has always been to hold the election as early
as possible so that the electors are not left without representation any longer than is necessary. With
that principle before me I submitted the dates I proposed to the Chief Electoral Officer; he suggested a
minor alteration regarding the return of the writ, which I accepted, and the writ was accordingly issued
early today. Representations were later made to me that sufficient time was not allowed for a particular
State Member to resign. In reply to that I would point out that Mr Wilson’s appointment to an office
under the Crown had been announced early in December and was published later in December in the
Gazette. Individuals and parties thus had ample notice of the pending vacancy in the House. I would
also point out that in the last by-election (Fremantle) an exactly similar number of days was allowed
between the issue of the writ and nominations. It has been represented to me that the writ should be
withdrawn and a new writ issued. If I were to do this I would be considering the wishes of one
particular individual, which should not enter into the matter and which would raise a justifiable protest
from other candidates and parties. Moreover, the Chief Electoral Officer advises that the dates have
already been notified to the commanders of service units outside Australia, and confusion and
inconvenience would be likely if the writ were withdrawn and another issued.”!

84 Constitution, s. 33.

85 S.0. 18; and see Ch. on ‘The Speaker, Deputy Speakers and officers’.

86 VP 1920-21/575 (14.6.1921) (Chairman of Committees as Deputy Speaker). There is some doubt as to the constitutional validity
of this action.

87 E.g. VP 1956-57/63 (20.3.1956) (Chairman of Committees as Deputy Speaker); but see Ch. on ‘The Speaker, Deputy Speakers
and officers’.

88 The time between vacancy and polling day has ranged between 17 and 82 days (1901-2016 figures). The minimum period now
under the Commonwealth Electoral Act 1918 must allow 33 days after the issue of the writ.

89 VP 1926-28/649 (12.9.1928); VP 1964-66/621 (18.8.1966); H.R. Deb. (18.8.1966)157; VP 1990-92/1941 (16.12.1992).

90 VP 1929-31/950 (26.11.1931), Gazette 97 (27.11.1931); VP 1932-34/899 (5.7.1934), Gazette 40 (5.7.1934).

91 Statement issued outside the House. Members of State Parliaments previously had to resign 14 days before nomination.
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A writ has been issued by the Governor-General between a general election and the
meeting of a new Parliament consequent upon the death of an elected Member and when
a Member has resigned to the Governor-General before the House has met and chosen a
Speaker.” Based on this procedure new elections have been held before the meeting of
Parliament and after the meeting of Parliament.”

When the Court of Disputed Returns (see page 104) declares an election absolutely
void, a writ may be issued by the Speaker for the purposes of a new election.”

The Clerk of the House was subpoenaed by the Supreme Court of Victoria to appear
on 20 June 1904 and produce the original writ issued by the Speaker on 15 March 1904
for an election for the division of Melbourne.”

In issuing a writ for a by-election Speakers normally follow the procedure set out
below:

e the vacancy and cause of vacancy is notified to the House at the earliest opportunity;

e convenient dates are selected and the Electoral Commission is consulted as to their

suitability for electoral arrangements;

e proposed dates are forwarded to party leaders for comment;

e dates determined by the Speaker are notified by a press release;

e a writ addressed to the Electoral Commissioner is prepared, signed by the Speaker

and embossed with the House of Representatives seal;

e the House is advised,;

o the writ is delivered to the Electoral Commissioner;

e the Australian Communications and Media Authority is advised; and

e notification of the by-election is published in the Gazette.”

SENATE ELECTIONS

Senators are elected on a different basis to Members of the House of Representatives.
Key features of Senate elections are:

e Each State or Territory votes as one electorate.”” Twelve Senators are chosen for
each State and two Senators for each of the Australian Capital Territory and the
Northern Territory.

e Senators are elected by a system of proportional representation which ensures that
the proportion of seats won by each party in each State or Territory closely reflects
the proportion of the votes gained by that party in that State or Territory.

e There is an election for half the number of State Senators every third year. It is not
necessary for half-Senate elections and elections for the House of Representatives to
occur at the same time, although elections for the two Houses are generally held
concurrently.

92 Constitution, s. 33; VP 1983-84/6 (21.4.1983).

93 VP 1964-66/3-5 (25.2.1964) (before), VP 1917/4 (14.6.1917) (after).

94 E.g. VP 1904/26 (15.3.1904), 44 (19.4.1904); VP 1907-8/4 (3.7.1907); VP 1920-21/190 (1.7.1920); VP 1996-98/428-30
(11.9.1996), 489 (16.9.1996).

95 VP 1904/85 (17.6.1904); and see VP 1912/15 (25.6.1912) and Chs on ‘The Parliament and the role of the House” and
‘Documents’.

96 E.g. Gazette S338 (17.9.1996).

97 Although the Constitution empowers the Parliament to prescribe a Senate electoral system based on divisions within a State or
Territory, that has not been done.
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e Elections for Territory Senators are held concurrently with general elections for the
House of Representatives.

e State Senators serve for six years from the beginning of their term of service (except
following a dissolution of the Senate when half of them serve for three years).”®
Territory Senators serve until the day before the poll of the next general election.

e A Senate casual vacancy is filled by a person chosen by the Parliament of the State
concerned or, in relation to the Australian Capital Territory or Northern Territory, by
the respective Legislative Assembly. The person chosen fills the vacancy until the
end of the former Senator’s term.”” If there is one available, a person of the same
political party'® as the Senator previously filling the vacant position must be chosen.

For further information on Senate elections see Odgers.

METHOD OF VOTING

With every system of election there are two quite separate and distinct processes, the
‘voting’ process and the ‘scrutiny’ process, that is, the counting. The first is performed by
the voters in the casting of their votes while the second is carried out by the officials
responsible for the conduct of the election. The procedure for the scrutiny of votes in
House of Representatives elections is provided for in the electoral law.'”!

Until 1918 the ‘first-past-the-post’ voting process was used. This is one of the simplest
forms of voting as it requires the voter to indicate a vote for only one candidate and the
candidate with the greatest number of votes (that is, a relative majority) is elected.

The voting process now in use is a preferential one, usually referred to as ‘preferential
voting’ (also known as the ‘alternative vote’ system).

Preferential voting

The preferential voting system used is an absolute majority system where for election a
candidate must obtain more than 50 per cent of the votes in the count. The voter is
required to mark his or her vote on the ballot paper by placing the number one (1) against
the name of the candidate of first choice, and to give contingent votes for all the
remaining candidates in order of preference by the consecutive numbers 2, 3, 4 and so on;
all squares on the ballot paper must be numbered, although one square may be left
unnumbered, in which case the blank square will be deemed to be the voter’s last
preference, provided a first preference has been indicated.'”

The first step in obtaining the result of the election is to count the first preferences
marked for each candidate. If a candidate has an absolute majority (that is, fifty per cent
plus one) on the first preferences or at any later stage of the count, that candidate is

98 Constitution, s. 13. The term of service normally starts on 1 July following the election. After a dissolution of the Senate it starts
on 1 July preceding the election.

99 Constitution, s. 15; Commonwealth Electoral Act 1918, s. 44. Prior to 1980 NT and ACT casual Senate vacancies would have
been filled by a by-election, but none occurred. Subsequently, NT vacancies were to be determined by the NT Legislative
Assembly but, until the establishment of the ACT Legislative Assembly in 1989, the Senate and the House of Representatives, at
a joint sitting, chose the person to fill a casual Senate vacancy in the ACT. Joint sittings for this purpose were held on 5 May
1981 (J 1980-81/227) and 16 February 1988 (J 1987-90/477—8)—for rules adopted for this sitting see Rules for joint sittings.
The mechanism of filling a casual Senate vacancy by means of a joint sitting of the Commonwealth Parliament is retained in the
case of a vacancy in a Territory other than the ACT or NT (should any gain Senate representation), Commonwealth Electoral Act
1918, 5. 44(2A).

100 That is, the party for which the vacating Senator was elected, Constitution, s. 15.
101 Commonwealth Electoral Act 1918, s.274.
102 Commonwealth Electoral Act 1918, ss. 240, 268.
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elected. The next step is to exclude the candidate with the fewest votes and sort those
ballot papers to the next preference marked by the voter. This process of exclusion is
repeated (to achieve the two party preferred figure) until there are only two candidates left
in the count, even though one of those candidates may have been declared elected at an
carlier stage.'”

Senate voting

A method of preferential voting related to that described above was also used for
Senate elections from 1919 to 1946. A system of proportional representation has been
used since 1949. Under that system, a candidate must obtain a certain percentage of the
votes in the count, usually referred to as the ‘quota’, to be elected. This system is only
appropriate to multi-member constituencies, such as those for the Senate, where each
State votes as one electorate.

For Senate elections the voter has the option of marking the ballot paper preferentially
by party/group or, alternatively, by individual candidate.'™ The special feature of
proportional representation is contained in the method of counting the votes which
ensures that the proportion of seats won by each party in a State or Territory closely
reflects the proportion of the votes gained by that party. There is thus greater opportunity
for the election of minority parties and independents than in the House.

The result of proportional representation has been that since 1949 the numbers of the
Senate have usually been relatively evenly divided between government and opposition
supporters with the balance of power often being held by minority parties or
independents, whose political influence has increased as a consequence. Governments
have frequently been confronted with the ability of the Opposition and minority party or
independent Senators to combine to defeat or modify government measures in the Senate.

THE ELECTION PROCESS

Table 3.2 illustrates the constitutional and statutory requirements for the conduct of an
election and the particular time limitations imposed between dissolution and the meeting
of the new Parliament.'””

[ssue of writs

The authority for holding an election is in the form of a writ issued by the Governor-
General,'” or in the case of a by-election by the Speaker (see page 94), directed to the
Electoral Commissioner commanding the Commissioner to conduct an election in
accordance with the prescribed procedures.'”’

The writs for general elections of the House of Representatives are issued by the
Governor-General (acting with the advice of the Executive Council) and specify the date
by which nominations must be lodged, the date for the close of the electoral rolls, the date
on which the poll is to be taken and the date for the return of the writ. The writ is deemed

103 Commonwealth Electoral Act 1918, s.274.

104 Commonwealth Electoral Act 1918, s. 239. For a more detailed account of this system see Odgers, and Electoral Commission
publications.

105 Appendix 12 shows significant dates in relation to each general election since 1940.

106 Constitution, s. 32.

107 Commonwealth Electoral Act 1918, s. 154.
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to have been issued at 6 p.m. on the day of issue.'” Eight writs are issued for a general
election, one for each of the six States and the two Territories. The issue of writs is
notified in the Gazette.'"’

In the case of dissolution or expiry of the House of Representatives the writs must be
110

issued within 10 days,

elect a new House of Representatives.

so that there cannot be undue delay before an election is held to

TABLE 3.2 TIMETABLE FOR A GENERAL ELECTION

Stage Limitation (a) Constitutional or statutory
provision

Dissolution — Constitution, ss. 5, 28

Issue of writs Within 10 days of dissolution Constitution, s. 32;

(at 6 p.m.) Commonwealth Electoral Act,

Close of electoral rolls
(at 8 p.m.)

Nominations close
(at 12 noon)

Date of polling
(a Saturday)

Return of writs

Meeting of new

7 days after date of writ

Not less than 10 days nor more
than 27 days after date of writ

Not less than 23 days nor more
than 31 days from date of
nomination ®

Not more than 100 days after
issue

Not later than 30 days after the

ss. 152,154

Commonwealth Electoral Act,
s. 155

Commonwealth Electoral Act,
ss. 156, 175

Commonwealth Electoral Act,
ss. 157,158

Commonwealth Electoral Act,
s. 159

Constitution, s. 5

day appointed for the return of

writs

(a) Advice from the Attorney-General’s Department, dated 15 March 1904, states that the dates fixed are reckoned exclusive of the
day from which the time is reckoned; and see Acts Interpretation Act 1901, s. 36(1).

(b) A general election (or by-election) must therefore take place not less than 33 nor more than 58 days after the issue of writ(s).

Parliament

Close of electoral rolls

The electoral rolls close at 8 p.m. seven days after the date of the writ. This cut-off
applies both to alterations and new enrolments. Amendments to the Commonwealth
Electoral Act were made in 2006 closing the electoral rolls three working days after the
date of the writ and stopping the processing of new enrolments at 8 p.m. on the day of the
writ.'"" These provisions operated for the 2007 general election but in 2010 were
declared by the High Court to be invalid.'"*

Nomination of candidates

To contest an election to the House of Representatives a person must be nominated by
at least 100 electors in the division he or she is to contest, or by the registered officer of
the party endorsing him or her as a candidate. A candidate who is a “sitting independent’

108 Commonwealth Electoral Act 1918, s. 152. Form B of Schedule 1 to the Act prescribes the form in which writs are issued.
109 E.g. Gazette S139 (20.7.2010) (issued by Administrator); Gazette C2013G01199 (6.8.2013).

110 Constitution, s. 32.

111 Electoral and Referendum Amendment (Electoral Integrity and Other Measures) Act 2006.

112 Rowe v. Electoral Commissioner [2010] HCA 46.
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Member needs nomination by only one elector.'” Nominations are made to the
Divisional Returning Officer and can be made at any time between the issue of the writ
and the close of nominations. Candidates of registered political parties''* may also be
nominated in bulk for divisions of a State or Territory by the registered officer of the
party. Bulk nominations must be made to the Australian Electoral Officer for the State or
Territory no later than 48 hours prior to the close of nominations. For a nomination to be
valid, it must have the candidate’s consent and be accompanied by a declaration by the
candidate that he or she is qualified under the Constitution and the laws of the
Commonwealth to be elected as a Member of the House of Representatives. The
declaration must also state that he or she will not be a candidate for any other election
held on the same day, and give details of his or her Australian citizenship.'"

A person who at the hour of nomination is a Member of a State Parliament or Territory
Assembly may not be nominated.''® Likewise a Member of the Senate or the House is
required to resign to contest an election for the House of which he or she is not a
Member."'” There are constitutional prohibitions (outlined in the Chapter on ‘Members’)
concerning persons who hold any office of profit under the Crown, or any pension
payable during the pleasure of the Crown out of any of the revenues of the
Commonwealth. If unsuccessful, an Australian Public Service or Parliamentary Service
employee who has resigned to contest an election must be reappointed to the service.''®
Officers of the Electoral Commission are not eligible for nomination. '

A deposit ($1000 for Member, $2000 for Senator), is required to be lodged with the
nomination. The deposit is returned if the candidate is elected or polls at least four per
cent of the total first preference votes polled in the division.'** Candidates may withdraw
their nominations up to the close of nominations but cannot do so after nominations have
closed."”" If one candidate only is nominated then he or she is declared duly elected
without an election being necessary.'**

Should a candidate die during the nomination period the hour of nomination is
extended by 24 hours to allow time for the nomination of an alternative candidate.'> If
any candidate dies between the close of nominations and polling day, the election is
deemed to have failed and a new writ for a supplementary election'** is issued forthwith.
These provisions are based on the principle that no political party should be
disadvantaged at an election because of the death of its candidate. In the division of
Hume for the 1972 general election an independent candidate died after the close of
nominations and a new writ was issued setting a new date for nominations. The dates of
the original writ for polling and the return of the writ were retained.'> During the 1993

113 Commonwealth Electoral Act 1918, s. 166(1C). For the purpose of this section the candidate is a ‘sitting independent’ if he or
she was not endorsed by a political party at the previous election and is contesting the same seat, s. 166(1E).

114 To be able to be registered, a party must have at least one member in Parliament or, if it has no parliamentary member, at least
500 party members. Commonwealth Electoral Act 1918, s.123.

115 Commonwealth Electoral Act 1918, s. 170. Qualification and disqualification requirements are outlined in the Ch. on ‘Members’.

116 Commonwealth Electoral Act 1918, s. 164.

117 Constitution, s. 43 (the resignation needs to be made before nomination).

118 Public Service Act 1999, s. 32. Parliamentary Service Act 1999, s. 32.

119 Commonwealth Electoral Act 1918, s. 36.

120 Commonwealth Electoral Act 1918, ss. 170, 173.

121 Commonwealth Electoral Act 1918, . 177.

122 Commonwealth Electoral Act 1918, s. 179(2). The last occasion of an uncontested election was in respect of the Northern
Territory at the 1963 general election. In the 1955 general election 11 divisions were uncontested.

123 Commonwealth Electoral Act 1918, s. 156.

124 Commonwealth Electoral Act 1918, ss. 180, 181.

125 Gazette S112 (13.11.1972).
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general election in the division of Dickson an independent candidate died shortly before
the poll. A new writ was issued for a supplementary election, setting later dates for
nominations, polling and the return of the writ."*® Similarly, a supplementary election was
held in 1998 for the division of Newcastle because of the death of a candidate prior to
polling day.

Nominations are declared (publicly announced) at the office of the respective
Divisional Returning Officer at 12 noon on the day following the day of the close of
nomin?;tgigons,127 and the order of candidates’ names on the ballot paper then determined
by lot.

Electoral offences

In order to help ensure fair elections, the Commonwealth Electoral Act prohibits
bribery, undue influence and a number of other practices, and provides for penalties for
these offences.'” On 16 February 1976 a case against a former Minister (Hon. R. V.
Garland) and a former Senator (Mr G. H. Branson) was brought by the Attorney-General
alleging a breach of the bribery provisions of the Commonwealth Electoral Act."** As a
result of the proposed action Mr Garland had resigned his commission as a Minister on
6 February 1976."' The magistrate dismissed the charge, ruling that although a prima
facie case had been established, a jury, properly directed, would not convict the
defendants.'*?

Polling day

Each voter is required to mark the ballot paper preferentially (see page 97) and secrecy
of voting is assisted by the provision of private voting compartments. Since the
introduction of compulsory voting in 1925, over 90 per cent of enrolled voters have voted
at general elections for the House of Representatives. '

Scrutineers

Scrutineers may be appointed by candidates to represent them at polling places during
the election,** and at pre-poll voting offices,*” in order to observe the proceedings of the
poll and satisfy the candidate that the poll is conducted strictly in accordance with the law.
Each cag(gidate may also appoint scrutineers at each place where votes are being
counted.

126 Gazette S78 (9.3.1993).

127 Commonwealth Electoral Act 1918, ss. 175, 176.

128 Using a method of double randomisation in which an initial draw of numbered balls assigns a number to each candidate and a
second draw determines the order in which candidates appear on the ballot paper, Commonwealth Electoral Act 1918, s. 213.
Form F of Schedule 1 to the Act contains a sample ballot paper. (Before 1984 candidates were listed on the ballot paper in
alphabetical order.)

129 Commonwealth Electoral Act 1918, Part XXI.

130 Commonwealth Electoral Act 1918, s. 326.

131 Gazette S28 (9.2.1976).

132 Case unreported; but see ‘Australia: Alleged breach of Electoral Act’, The Parliamentarian, LVIL, 4, 1976, p. 253.

133 Turnout at the general election which preceded the introduction of compulsory voting was just less than 60%.

134 Commonwealth Electoral Act 1918,s.217.

135 Commonwealth Electoral Act 1918, s. 200DA.

136 Commonwealth Electoral Act 1918, s. 264.
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Counting

Counting commences in the presence of the scrutineers as soon as practicable after the
poll closes.””” An initial count of first preference votes and a two candidate preferred
count is carried out. The purpose of the two candidate preferred count is to provide on
election night an indication of the candidate most likely to be elected. After polling day a
fresh count is made and preferences are distributed (see page 97). Informal (i.e. invalid)
ballot papers are not included in the count.”® In recent years the number of informal
votes cast at general elections for the House of Representatives has varied between 2.1
and 6.3 per cent of the total votes cast.*’ In 2016 this figure was 5.05 per cent.

Recount

At any time before the declaration of the result of an election, the officer conducting
the election may, at the written request of a candidate, or of his or her own volition,
recount some or all of the ballot papers.'*’ A recount is generally undertaken only where
the final result is close and specific grounds for a recount can be identified. If a recount
confirms a tied election, the officer must advise the Electoral Commissioner that the
election cannot be decided.'*' In such circumstances the Electoral Commission must file
a petition disputing the election with the Court of Disputed Returns, which must within
three months declare either a candidate elected or the election void.'**

Declaration of the poll

The result of the election is declared as soon as practicable after it has been ascertained
that a candidate has been elected—in some divisions this may be a week or more after the
election. In a House of Representatives election the declaration of the poll is generally
made at the office of the respective Divisional Returning Officer.'*’ Because the time for
counting will vary from division to division, declarations of the various polls do not
necessarily occur on the same day. The poll may be declared, notwithstanding that all
ballot papers have not been received or inquiries completed, if the Returning Officer is
satisfied ﬂ?ﬁt the votes recorded on the ballot papers concerned could not possibly affect
the result.

Return of writs

A writ is both the authority for an election to be held and the authority by which the
successful candidate is declared elected. When all polls in a State or Territory have been
declared at a general election or when the poll has been declared for a division subject to
a by-election, the Electoral Commissioner certifies the name of the successful candidate
for each division or the division, and forwards the writ to the Governor-General or
Speaker, as the case may be.'*> Writs are returnable on or before the date fixed for their
return. The date on which a writ is returned is the date on which the endorsed writ comes
into the actual physical possession of the person authorised to act upon it (that is, the

137 Commonwealth Electoral Act 1918, s. 265.

138 Commonwealth Electoral Act 1918, s. 268.

139 Figures for elections from 1977 to 2016 inclusive.

140 Commonwealth Electoral Act 1918, s.279.

141 Commonwealth Electoral Act 1918, s. 274(9C).

142 Commonwealth Electoral Act 1918, ss. 357(1A), 367A.

143 Commonwealth Electoral Act 1918, s. 284. 1t is possible for another place to be determined, s. 284(1).
144 Commonwealth Electoral Act 1918, s. 284.

145 Commonwealth Electoral Act 1918, s. 284.
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Governor-General or the Speaker).'*® All writs for a general election are returnable by the

same day and all writs are forwarded together by the Governor-General’s Official
Secretary to the Clerk of the House. The issuing authority may extend the time for
holding an election or for returning the writs.'*’ An error in a writ may be remedied by
proclamation.'**

Meeting of a new Parliament

After a general election the House must meet not later than 30 days after the day fixed
for the return of the writs.'*” However, the House may meet as soon as the writs are
returned and in recent Parliaments it has not been unusual for the House to meet before
the date fixed for the return of writs. "’

On the first meeting of a new Parliament, returns to the eight writs for the general
election are presented to the House by the Clerk and the Members are then sworn. !

PUBLIC FUNDING AND FINANCIAL DISCLOSURE

Public funding for elections
Responsibility for the operation of the system of public funding'™* is vested in the
Electoral Commission.

Principal features of the provisions include:

e To be eligible for public funding political parties must be registered with the
Commission.

e For each valid first preference vote received a specified amount is payable, which is
adjusted half yearly in accordance with increases in the Consumer Price Index. For
the 2016 general election the amount was 262.784 cents.

e No payment is made in respect of candidates or groups who do not receive at least
four per cent of the eligible votes polled (that is, valid first preference votes). 153

e Funding for candidates endorsed by a party may be shared between the relevant
State branch and the Federal secretariat of the party.'>*

A bill was introduced in December 2017 to limit public electoral funding to demonstrated
electoral expenditure. '™

Financial disclosure

The Commonwealth Electoral Act requires political parties, candidates and other
persons involved in the electoral process to submit returns, either following elections or

146 Letter from Electoral Commissioner to Clerk of House 17.3.94 (citing advice from the Attorney-General’s Department).

147 Commonwealth Electoral Act 1918, s. 286. Gazette 26 (30.4.1910) 973.

148 Commonwealth Electoral Act 1918, s. 285. VP 1998-2001/3 (10.11.1998) (Governor-General’s proclamation rectifying errors in
certificates on writs presented). Other kinds of error in the election process may also be remedied under this provision—in the
2004 general election the times for the return of postal votes in Queensland were extended by proclamation after it had been
found that a number of electors had not received postal voting materials.

149 Constitution, s. 5.

150 See Appendix 12.

151 S.O. 4; and see Ch. on ‘The parliamentary calendar’.

152 Public funding was introduced by the Commonwealth Electoral Legislation Amendment Act 1983 (effective 1984).

153 The Joint Standing Committee on Electoral Matters has recommended that successful candidates below the threshold also
receive funding. Report on the funding of political parties and election campaigns, Nov. 2011.

154 Commonwealth Electoral Act 1918, ss. 294-302, 321.

155 Electoral Legislation Amendment (Electoral Funding and Disclosure Reform) Bill 2017.
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annually, to the Electoral Commission disclosing electoral expenditure and detailing
political donations received and given. Returns are made available for public inspection
on the Electoral Commission website.

In summary, returns are required from candidates,'*® political parties and associated
entities, third parties who have incurred or authorised electoral expenditure, and donors.
Government departments and agencies must also provide information in their annual
reports on payments made to advertising agencies, and market research, polling, direct
mail and media advertising organisations.’

The requirements for returns are complex. Up-to-date information on disclosure
requirements is available on the Electoral Commission website.

Disclosure threshold

Political donations and receipts above the disclosure threshold must be individually
identified in returns. The disclosure threshold was set at $10 000 in 2006, the amount to
be indexed annually to the consumer price index. From July 2016 to June 2017 the
amount was $13 200.

Unlawful gifts and loans

It is unlawful to receive gifts of a value greater than the disclosure threshold where
either the names or addresses of the donors are unknown at the time the gift is received.
Loans of more than the disclosure threshold may not be received other than from a
financial institution unless details of the source and conditions of the loan are recorded.
The amount or value of a gift or loan received in breach of these provisions is payable to
the Commonwealth.'*®

A bill was introduced in December 2017 to ban political entities from receiving foreign
gifts over $250 or any money transferred from foreign accounts, and from using foreign
money for their political expenditure. >’

Offences

It is an offence punishable by a fine to fail to make a return if required to do so, to
make an incomplete return, to knowingly provide a return containing false or misleading
information, or to fail to retain records relating to matters which are or could be required
to be set out in a return.'® It is also an offence to fail or refuse to comply with notices
relating to investigations authorised by the Electoral Commission, or to provide false or
misleading information to such investigations.'®'

Failure to provide required returns does not invalidate the election of a candidate.'**

DISPUTED ELECTIONS AND RETURNS

At the commencement of the Commonwealth, any question concerning the
qualification of a Member or Senator, a vacancy in either House, or a disputed election to

156 Most candidates in fact submit ‘nil returns’, as in practice donations are received and electoral expenditure is incurred by political
parties and the details shown in the relevant periodic returns.

157 E.g. payments over the disclosure threshold to advertising, market research or polling organisations, Commonwealth Electoral
Act 1918, 5. 311A.

158 Commonwealth Electoral Act 1918, ss. 306, 306A.

159 Electoral Legislation Amendment (Electoral Funding and Disclosure Reform) Bill 2017.

160 Commonwealth Electoral Act 1918, ss. 315.

161 Commonwealth Electoral Act 1918, ss. 316.

162 Commonwealth Electoral Act 1918, s. 319.



Elections and the electoral system 105

either House was to be determined by the House in which the question arose.'® Under
this original procedure three petitions were presented to the House of Representatives
disputing the election of Members.'®* The petitions were referred to the Committee of
Elections and Qualifications.'® In each case the committee’s report, adopted by the
House, did not support a change in the election result.'®® In 1902 legislation was enacted
which provided for the validity of any election or return to be disputed by petition
addressed to the High Court sitting as the Court of Disputed Returns.'®” In 1907
legislation was enacted providing that the relevant House could refer to the Court of
Disputed Returns any question respecting the qualifications of a Member or a Senator to
sit in Parliament or respecting a vacancy in either House.'®®

Under current legislation the validity of any election or return may be disputed only by
a petition addressed to the Court of Disputed Returns.'® Such a petition must contain a
form of words (called a prayer) setting out the relief the petitioner is seeking, set out the
facts relied on to invalidate the election or return, be signed by either a candidate or
person qualified to vote at the election and be attested by two witnesses. The petition
must be filed within 40 days of the return of the writ, with a deposit of $500, in the
Registry of the High Court.'”® The Electoral Commissioner may also file a petition
disputing an election, on behalf of the Commission, and is obliged to do so if the election
cannot be decided because of a tie."”’

The petition is heard by the High Court sitting as the Court of Disputed Returns or is
referred by the High Court for trial by the Federal Court of Australia, which in such cases
has all the powers and functions of the Court of Disputed Returns. In either court these
powers may be exercised by a single justice or judge.'”> When the court finds that any
person has committed an ‘illegal practice’, this fact is reported to the responsible
Minister.'”

The Chief Executive and Principal Registrar of the High Court sends a copy of the
petition to the Clerk of the House of Representatives immediately after it has been filed,
and after the hearing sends the Clerk a copy of the order of the court. A copy of the order
is also sent to the issuer of the writ (that is, the Governor-General or the Speaker).'” The
Clerk presents the petition and order of the court to the House at the earliest opportunity
either separately or together.'” Related documents have also been tabled—for example,
an order of the High Court remitting a petition to the Federal Court.'”® The decision of

163 Constitution, s. 47.

164 VP 1901-02/59 (13.6.1901), 83 (5.7.1901), 419 (22.4.1902). See Appendix 13.

165 Until 1987, the Senate at the commencement of each Parliament appointed a Committee of Disputed Returns and Qualifications
but it did not function from 1907.

166 VP 1901-02/61 (14.6.1901), 87 (10.7.1901), 441 (29.5.1902).

167 Commonwealth Electoral Act 1902, ss.192-206. (This legislation did not apply to the election of a Member to fill a vacancy in
the House of Representatives during the 1st Parliament.)

168 Disputed Elections and Qualifications Act 1907, s. 6 (later repealed and its provisions incorporated in the Commonwealth
Electoral Act 1918).

169 Commonwealth Electoral Act 1918, s. 353.

170 Commonwealth Electoral Act 1918, ss. 355-6.

171 Commonwealth Electoral Act 1918, s. 357(1A). See Gazette C2013G01703 (18.12.2013) for Electoral Commissioner’s petition
disputing election of Senators for Western Australia.

172 Commonwealth Electoral Act 1918, s. 354.

173 Commonwealth Electoral Act 1918, s. 363.

174 Commonwealth Electoral Act 1918, s. 369; VP 1929-31/91-2 (12.3.1930).

175 E.g. VP2010-13/174 (15.11.2010).

176 E.g. VP2008-10/133 (11.3.2008).
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the court is final and no appeals are permitted.'”” A person whose election has been
challenged continues to serve pending the outcome of the hearing.

Any person returned who is declared by the court not to have been duly elected ceases
to be a Member of the House of Representatives—in fact the decision means that the
person has not been a Member. Any person not returned who is declared to have been
duly elected following consideration of an election petition may take his or her seat in the
House of Representatives. If any election of any Member is declared absolutely void, then
a new election is held.'”®

Since the establishment of the Court of Disputed Returns there have been 50 cases of
the court being petitioned in connection with a seat in the House of Representatives,
including 13 of similar intent lodged after the 1980 general election.'” The court has
ruled the election absolutely void in six cases and the Speaker (or Acting Speaker) has
issued writs for new elections to be held.'®® Following the 1993 general election petitions
were lodged alleging irregularities in the conduct of a general election, against the
Electoral Commission, and challenging the election of all Members elected, rather than
challenging the election of specified Members. The cases were dismissed. '*'

In 1920 a Member (Mr McGrath) was elected at a second election after the first
election had been declared void. The House agreed to a motion that compensation be paid
to him because he had been compelled to contest two elections as a result of official
errors and had thus been involved in much unnecessary but unavoidable expenditure.'**

The House of Representatives may, by resolution, refer any question concerning the
qualifications of a Member or a vacancy in the House to the Court of Disputed
Returns."™ The Speaker sends to the court a statement of the question together with any
documents possessed by the House relating to the question.'®* The court has the power to
declare any person not qualified or not capable of being chosen or of sitting as a Member
of the House of Representatives, and to declare a vacancy in the House of
Representatives. The Chief Executive and Principal Registrar of the High Court sends a
copy of the order or declaration of the Court of Disputed Returns to the Clerk of the
House, as soon as practicable after the question has been determined.'® There have been
two instances of the House of Representatives referring a question concerning the
qualifications of a Member or a vacancy in the House to the Court of Disputed
Retums,186 and several cases have occurred in the Senate.'®’

For further coverage of Members’ qualifications and disqualifications and challenges
to membership of the House see Chapter on ‘Members’.

177 Commonwealth Electoral Act 1918, s. 368.

178 Commonwealth Electoral Act 1918, s. 374.

179 See Appendix 13—(figures to end 2016).

180 VP 1904/25-6 (15.3.1904), 434 (19.4.1904); VP 1907-8/3—4 (3.7.1907); VP 1920-21/189-90 (1.7.1920); VP 1990-92/1907
(25.11.1992), 1921-3 (26.11.1992) (by-election not held due to general elections in March 1993); VP 1996-98/428-30
(11.9.1996), 489 (16.9.1996).

181 VP 1993-96/176-7 (19.8.1993), 1106 (27.6.1994).

182 VP 1920-21/468 (25.11.1920).

183 Commonwealth Electoral Act 1918, s. 376.

184 Commonwealth Electoral Act 1918, s.377.

185 Commonwealth Electoral Act 1918, s. 380.

186 To December 2017: VP 201618/ 958 (14.8.2017), 12745 (6.12.2017). These cases and unsuccessful motions to refer matters
are covered under ‘Challenges to membership” in Ch. on ‘Members’.

187 See Odgers, 6th edn, pp. 172-4; 14th edn, p. 172.
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Parliament House and access to
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THE PARLIAMENT BUILDINGS

Meetings in Melbourne and provisional Parliament House in Canberra

The first Commonwealth Parliament was opened in the Exhibition Building,
Melbourne, on 9 May 1901 by the Duke of Cornwall and York, later King George V, the
Constitution having provided that the Parliament would sit at Melbourne until it met at
the seat of Government of the Commonwealth which was to be determined later by the
Parliament.' The Commonwealth Parliament continued to meet in Melbourne for 26
years using the State’s Parliament House.” The Parliament of Victoria met in the
Exhibition Building during this period.’

The seat of Government which, under the Constitution, was to be in New South Wales
but not within 100 miles* of Sydney, was finally determined in 1908 to be in the Yass-
Canberra district’ and the Federal Capital Territory came into being on 1 January 1911.°
In that year a competition for the design of the new capital took place and was won by the
American architect Walter Burley Griffin. Work on the capital progressed slowly. In July
1923 the House agreed to a motion requesting the Governor-General to summon the first
meeting of the 10th (next) Parliament at Canberra.’ In the same month the House further
resolved that a provisional building (with an estimated life of 50 years) be erected, rather
than the nucleus of a permanent Parliament House.® The first sod was turned on the site
on 28 August 1923. The provisional building was the design of John Smith Murdoch,
Chief Architect of the Department of Works and Railways and built by that Department.
It was opened on 9 May 1927 by the Duke of York, later King George V1.

The Parliament met in the provisional Parliament House for 61 years. To
accommodate Ministers and their staff and increases in the numbers of parliamentarians
and staff the building was extended and altered over the years but nevertheless by 1988 it
had been grossly overcrowded for a long period. A description of the provisional building

1 Constitution, s. 125. VP 1901-02/1-9 (9.5.1901).

2 The two Houses met in Melbourne again on 9 and 10 May 2001 to mark the centenary of the first meetings: resolutions of
House, VP 1998-2001/1576 (26.6.2000), 2104 (27.2.2001); joint meeting with Senate in Exhibition Building, VP 1998—
2001/2259-60 (9.5.2001); sitting of House in Victorian Legislative Assembly Chamber, VP 1998-2001/2261-2 (10.5.2001).

3 Between December 1902 and April 1903 the State Parliament met in Parliament House while the Commonwealth Parliament was
prorogued.

4 Approx. 161 km.

Seat of Government Act 1908. The Act repealed the Seat of Government Act 1904 which had determined an area near Dalgety.

This choice however proved to be unacceptable to the Government of New South Wales and the matter was reconsidered. The

results of the final ballots in each House were influenced by the State Government’s indicated willingness to cede land in the

Yass—Canberra district. H.R. Deb. (8.10.1908) 936-40; S. Deb. (6.11.1908) 2100-8. The land was ceded by the Seat of

Government Surrender Act 1909 (NSW).

6 By proclamation of the Governor-General pursuant to the Seat of Government Acceptance Act 1909. The agreement was later
varied (to correct an error and make a survey adjustment) by the Seat of Government Acceptance Act 1922.

7 VP 1923-24/74 (12.7.1923); H.R. Deb. (28.6.1923) 460-85, (12.7.1923) 1048-61.

VP 1923-24/96 (26.7.1923); H.R. Deb. (26.7.1923) 1668-78.
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is given in chapter 6 of the first edition. The last sitting at the provisional Parliament
House took place on 3 June 1988.

The permanent Parliament House

A Joint Standing Committee on the New and Permanent Parliament House, appointed
in 1975 to act for and represent the Parliament as the client in the planning, design and
construction of a new Parliament House, recommended that stage one of a new building
be ready for occupation by the 1988 bicentenary of European settlement in Australia.” On
28 August 1980 the House approved the construction on Capital Hill of a new and
permanent Parliament House.'® The new Parliament House was opened on 9 May 1988
by Ql.}?el’l Elizabeth II. The first sittings in the new building took place on 22 August
1988.

The layout of the building

The building occupies 7.5 hectares and has an area of some 240 000 square metres,
covering four levels, including one below ground level. An 81 metre high flag mast rises
over the centre of the building. The House of Representatives entrance is on the eastern
side of the building.

The main public and ceremonial entry to Parliament House is from the forecourt
through the Great Verandah and the Foyer. Directly beyond the Foyer is the Great Hall,
the venue of parliamentary ceremonies and receptions, occasions of national significance
and other functions. Beyond the Great Hall is the Members’ Hall, centrally located
between the Chambers and at the intersection of the north-south and east-west axes of the
building.

Unlike the situation in many Parliaments following the Westminster model, Ministers’
main offices are in Parliament House rather than in the principal buildings of the
executive departments they administer. Originally an historical accident (a shortage of
suitable office accommodation in Canberra when the provisional Parliament House was
first occupied) the presence of substantial ministerial offices in Parliament House became
the accepted practice over the years and was institutionalised in the new Parliament
House, where offices for the Prime Minister, Ministers and ministerial staff and other
government employees are consolidated into a clearly defined zone of the building with
its own identity and entrance. Accommodation of the Canberra representatives of a
number of media organisations within Parliament House has, for similar historical
reasons, been accepted by the Parliament, despite the fact that much of the work of these
persons and organisations does not relate directly to the proceedings of the Parliament.

Consistent with the concept of the building as a ‘people’s building’ considerable
attention has been given to providing facilities and services for visitors and tourists. A
large proportion of the first floor is devoted to the public circulation system from which
visitors have access to the galleries of the Great Hall, the Members’ Hall and the
Chambers. From the first floor the public also has access to the committee rooms, and to
public facilities at the front of the building, comprising a theatrette, exhibition areas, post
office and cafeteria. A book and souvenir shop is situated in the Foyer near the main
entrance.

9 VP 1977/98 (3.5.1977); HR. Deb. (3.5.1977) 1445-6; PP 69 (1977).
10 VP 1978-80/1604 (28.8.1980); H.R. Deb. (28-29.8.1980) 970-1.
11 More detail on the site, design, construction and layout of the building is given in earlier editions (4th edn, pp. 106-8).



Parliament House and access to proceedings 109

THE CHAMBER

The Chamber, like the Chamber of the British House of Commons and the Chamber
of the provisional Parliament House, is furnished predominantly in green. The derivation
of the traditional use of green is uncertain.'” The shades of green selected for the
Chamber in the permanent building were chosen as representing the tones of native
eucalypts.

Facing the main Chamber entrance from the Members’ Hall is the Speaker’s Chair and
the Table of the House of Representatives.” High on the Chamber wall above the
Speaker’s Chair is the Australian Coat of Arms. Four Australian national flags are
mounted high in each corner of the Chamber, and an additional two flags flank the main
entrance.

The Speaker’s desk has monitors on it to enable the occupant of the Chair to be
connected into the parliamentary computer network and to view a range of online
services. Immediately in front of the Speaker’s Chair are chairs for the Clerk of the House
and the Deputy Clerk. Set into the Clerk’s desk is a button which enables the bells to be
activated with associated flashing green lights in rooms and lobbies of the building. A
similar system operates from the Senate using red lights. The bells are rung for five
minutes before the time fixed for the commencement of each sitting14 and before the time
fixed for the resumption of a sitting after a suspension. Before any division or ballot is
taken, the Clerk rings the bells for the period specified by the standing orders, as timed by
the sandglasses kept on the Table for that purpose.'> For most divisions a four-minute
sandglass is used; a one-minute sandglass is used when successive divisions are taken and
there is no intervening debate after the first division.'® The bells are also rung to summon
Members to the Chamber for the purpose of establishing a quorum. '’

Electronic speech timing clocks are set on the walls below each side gallery. There are
two clocks on each side of the Chamber, one analogue and one digital. The hand or
digital display is set by remote control by the Deputy Clerk to indicate the number of
minutes allowed for a speech.'® The clocks automatically count down to zero as a
Member speaks. A small warning light is illuminated on each clock face one minute
before the time for the speech expires. Electronic display screens on stands at each side of
the Chamber show the current item of business and question before the Chair.

Microphones in the Chamber are used for the broadcast'® of the proceedings of the
House and for sound reinforcement purposes. The radio broadcast announcements are
made from a booth at the rear of the Chamber. Control of the radio broadcast also occurs
there with the control of the telecast and webcast taking place in a basement production
control room. Amplifiers are provided in the Chamber in order that speeches may be
heard by Members. The Chamber floor is equipped with facilities for hearing-impaired
persons wearing hearing aids.

12 J. M. Davies, ‘Red and Green’, The Table XXXVII, 1968, pp. 33—40. The article argues that green appears to have been the
predominant colour in the decoration of the Palace of Westminster when it was constructed in the 13th century, including the
locations where the House of Commons was to later meet. The choice of red specifically for the chamber where the Lords met
was a later development.

13 The original Speaker’s Chair, described in detail in the first edition, remained in its place in the provisional building.

14 S.0.54.

15 S.0.s 129(a), 136(b).

16 S.O. 131(a).

17 S.O. 56(a).

18 S.O. 1 (time limits for speeches).

19 Proceedings are broadcast on radio, television and the internet.
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The House of Representatives Chamber
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Proceedings of both Houses are relayed to rooms throughout the building. Only the
microphone of the Speaker is live all the time. The nearest microphone to a Member is
switched on when he or she is making a speech.

Connections to the parliamentary computer network are provided to each desk and at
the Table for Members’ laptop computers. Wireless connectivity is also available. The
Chamber has been designed to accommodate electronic voting.*’

Two despatch boxes, with elaborate silver and enamel decorations, are situated on the
Table in front of the Clerk and Deputy Clerk, respectively. These were a gift from King
George V to mark the opening of the provisional Parliament House in Canberra in 1927
and the inauguration of the sittings of the Parliament in the national capital.”’ The
despatch boxes, which are purely ornamental, are exact replicas of those which lay on the
Table at Westminster prior to their loss when the Commons Chamber was destroyed by
bombs in 1941. They are a continuing link between the House of Commons and the
House of Representatives. The Prime Minister, Ministers and members of the opposition
executive speak ‘from the despatch box’. The origin of the boxes is obscure, the most
accepted theory being that in early times Ministers, Members and the Clerk of the House
of Commons carried their papers in a box and, thus, one or more boxes were generally
deposited on the Table.

The Chamber of the House of Representatives is used only by the House itself, for
some joint meetings or sittings of the House and Senate, and for the occasional major
international parliamentary conference.

The Mace

A mace was originally a weapon of war similar to a club. During the 12th century the
Serjeants-at-Arms of the King’s bodyguard were equipped with maces, and over time the
Serjeants’ maces, stamped on the butt with the Royal Arms, developed from their original
function as weapons to being symbols of the King’s authority. Towards the end of the
14th century Royal Serjeants-at-Arms were assigned to duties in the House of Commons.
The powers of arrest of the Royal Serjeants came to be identified as the powers of arrest
of the House of Commons.

This authority is associated with the enforcement of parliamentary privilege, the
exercise of which had depended in the first instance on the powers vested in a Royal
Serjeant-at-Arms. The Mace, which was the Serjeant’s emblem of office, became
identified with the growing privileges of the House of Commons and was recognised as
the symbol of the authority of the House and hence the authority of the Speaker.

The House of Representatives adopted the House of Commons’ practice of using a
Mace on the first sitting day of the Commonwealth Parliament on 9 May 1901, and it is
now accepted that the Mace should be brought into the Chamber before the House
meets.”> However, there was no such acceptance in respect of the first Mace used by the
House of Representatives. It was not considered essential for the Mace to be on the Table
for the House to be properly constituted during the period when the Mace lent by the
Victorian Legislative Assembly was in use (see below), and during this time there were

20 See ‘Electronic voting’ in Chapter on ‘Order of business and the sitting day’.

21 VP 1926-28/349 (9.5.1927).

22 For a detailed description of the House of Representatives’ Mace and the history of its use see A. R. Browning, The Mace.
AGPS, Canberra, 1970.
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periods (1911-13, 1914-17, 1929-31) when the Mace was removed from the Chamber
completely (on the instructions of the Speaker).”

Current standing orders require that, once the newly elected Speaker has taken the
Chair, the Mace, which until then remains under the Table, is placed on the Table.* This
is the only mention of the Mace in the standing orders. In practice the Mace is placed on
the Table by the Serjeant-at-Arms when the Speaker takes the Chair at the
commencement of each sitting and it remains there until the Speaker leaves the Chair at
the adjournment of the sitting. The Mace remains on the Table if the sitting is suspended
for a short time, but the current practice is for it to be removed for safekeeping during an
overnight suspension.

The Mace used by the House of Representatives from 1901 to 1951 was lent to the
House of Representatives by the Victorian Legislative Assembly. The current Mace was
presented to the House of Representatives, at the direction of King George VI, by a
delegation from the House of Commons on 29 November 1951 to mark the Jubilee of the
Commonwealth Parliament,” and was, by Australian request, designed to resemble the
Mace in use in the House of Commons. It is made from heavily gilded silver and
embodies much symbolic ornamentation, including symbols of the Australian
Commonwealth and States and numerous representations which illustrate Australian
achievement.

The Mace traditionally accompanies the Speaker on formal occasions, such as his or
her presentation to the Governor-General after election, when the House goes to hear the
Governor-General’s speech opening Parliament, and on the presentation of the Address in
Reply to the Governor-General at Government House. As the Mace is also a symbol of
royal authority, it is not taken into the presence of the Crown’s representative on these
occasions but is left outside and covered with a green cloth, the symbol being considered
unnecessary in the presence of the actual authority. When the Queen arrived to open
Parliament in 1954, 1974 and 1977 she was met on the front steps of the provisional
Parliament House by the Speaker. The Serjeant-at-Arms, accompanying the Speaker, did
not carry the Mace on these occasions.*®

Seating

The Chamber is designed to seat up to 172 Members with provision for an ultimate
total of 240 to be accommodated. Should additional seats be required, for example, as in
the case of a joint sitting or joint meeting of the two Houses, temporary seating can be
added around the Chamber perimeter. Seats are also provided on the floor of the Chamber
for the Serjeant-at-Arms and for a number of government and opposition officials and
advisers.”” The Chamber has a horseshoe shaped seating arrangement. It therefore differs
from many other legislative chambers which provide for their members to sit either on
opposite sides of the room directly facing one another or in seats arranged in a fan-shaped
design around a central dais or rostrum.

Members of the governing party or parties sit on the right of the Chair and the
Members of the Opposition on the left. The two chairs on the right of the Table are, by

23 Speakers McDonald and Makin (the latter declaring the Mace “a relic of barbarism’), see Browning, The Mace, pp. 6-7.
24 S.0.12(c).

25 H.R. Deb. (29.11.1951) 3091.

26 Browning, The Mace, p. 12.

27 Senators have been seated in the seats reserved for officials, e.g. H.R. Deb. (16.12.1992) 3919-20.
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practice, reserved for the Prime Minister and the Deputy Prime Minister but are also
occupied by other Ministers or Parliamentary Secretaries when they are in charge of the
business before the House. Similarly, the two chairs on the left of the Table are reserved
for the Leader and Deputy Leader of the Opposition but may be occupied by Members
leading for the Opposition in the business before the House. The separate small table and
two seats at the end of the main Table are used by Hansard reporters. The front benches
on the right of the Speaker are reserved for Ministers.”® Members of the opposition
executive sit on the front benches on the Speaker’s left. Other Members have allotted
seats. Standing order 24 allows Members to retain the seats they occupied at the end of
the previous Parliament unless there has been a change of government. Any question
arising regarding the seats to be occupied by Members is determined by the Speaker.”

At floor level, at the right and the left of the rear of the Chamber, are Distinguished
Visitors Galleries to which access is by invitation of the Speaker only. Seats in these
galleries are available to Senators, although a number of seats are provided for them in
the central first floor gallery (see page 114).

The ‘area of Members’ seats’ is defined in the standing orders as the area of seats on
the floor of the Chamber reserved for Members only. It does not include seats in the
advisers’ box or special galleries, but does include the seat where the Serjeant-at-Arms
usually sits. ™

Bar of the House

Situated at the back row of Members’ seats at the point of entry to the Chamber from
the main entrance facing the Speaker’s Chair is the Bar of the House, consisting of a
cylindrical bronze rail which can be lowered across the entrance. It is a point outside
which no Member may speak to the House or over which no visitor may cross and enter
the Chamber unless invited by the House. In parliamentary history, the Bar is the place to
which persons are brought in order that the Speaker may address them on behalf of the
House or at which they are orally examined.

A witness before the House is examined at the Bar unless the House otherwise
orders.” In theory a person may be brought to the Bar of the House to receive thanks, to
provide information or documents, to answer charges or to receive punishment. Neither
the standing orders nor the practice of the House allow an organisation or a person as of
right to be heard at the Bar.

The only occasion when persons have appeared at the Bar of the House of
Representatives was in 1955 when Mr Raymond Fitzpatrick and Mr Frank Browne,
having been adjudged by the House to be guilty of a serious breach of privilege, were
ordered to attend at the Bar. On 10 June 1955 accompanied by the Serjeant-at-Arms each
was heard separately at the Bar ‘in extenuation of his offence’ and later that day, again
accompanied by the Serjeant-at-Arms bearing the Mace, appeared and received sentences
of imprisonment for three months.”> During the examination of Mr Browne, who
addressed the House at length, the Speaker ordered him to take his hands off the Bar.*

28 S.0.23.

29 S.0. 24(b). HR. Deb. (30.8.2000) 19666-7.

30 S.O. 2. The definition is relevant to the location of Members during divisions—Members must be within the defined area for their
vote to be counted, and if calling for the division must remain within that area (S.O.s 128, 129).

31 S.0.255(b).

32 VP 1954-55/269-71 (10.6.1955). For full details of this case see Ch. on ‘Parliamentary privilege’.

33 H.R. Deb. (10.6.1955) 1625.
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In 1921 the Prime Minister put forward a proposal that the House grant leave to a
Senate Minister to address the House on the administration of his Department and that he
be heard from the floor of the House. The point was then made that, if the proposal was
agreed to, the Senator should address the House from the Bar. The Speaker stated:

. T know no authority whatsoever which will permit anyone who is not a member of this Chamber to
address honourable members from the floor of the House. It is competent for anyone, with the
permission of honourable members, to address the House from the Bar .

Following debate on the matter the Prime Minister did not proceed with the proposal. On
two occasions proposals that persons be brought or called to the Bar have been
unsuccessful.*’

A number of witnesses have appeared before the Senate, some at the Bar and some
being admitted into the Chamber.*®

Galleries

There are open galleries on all four sides of the Chamber on the first floor from which
proceedings can be observed. The gallery facing the Speaker’s Chair and the side
galleries are visitors’ galleries which can seat 528 persons. There is also special provision
for disabled persons to be accommodated. The seats in the first row of the central gallery
are known as the Special Visitors’ Gallery, and are reserved for special visitors and
diplomats. The seats in the second and third rows of the central gallery are known as the
Speaker’s Gallery. Apart from the four seats in the front row on the right hand side
(viewed from the Speaker’s Chair) which are reserved for Senators, the Speaker alone has
the privilege of admitting visitors (although in practice Members make bookings through
the Speaker’s office for guests in this gallery). The remainder of the seats in the three
visitors’ galleries form the public galleries. Members of the public are able to obtain
admission cards to the public galleries from the booking office in the Members’ Hall,
booking in advance through the Serjeant-at-Arms’ Office. Members may book seats in
the galleries for their guests.

Admission to the galleries is a privilege extended by the House and people attending
must conform with established forms of behaviour and, for security reasons, are subject to
certain conditions of entry (see page 128). People visiting the House are presumed to do
so to listen to debates, and it is considered discourteous for them not to give their full
attention to the proceedings. Thus, visitors are required to be silent and to refrain from
attempting to address the House, interjecting, applauding, conversing, reading, eating,
and so on.”” An earlier prohibition on note-taking in the public galleries was lifted in
1992. Visitors are not permitted to take photographs in the Chamber when the House is
sitting nor are they allowed to display signs or banners,*® or wear clothing designed to
draw attention.” Successive Speakers of the House have upheld these rules.

The Press Gallery, seating 102 persons, is located behind the Speaker’s Chair. This
gallery may be used only by journalists with Press Gallery passes.

34 HR. Deb. (2.12.1921) 13585.

35 VP 1967-68/308 (8.11.1967); VP 1970-72/465 (9.3.1971).

36 See Odgers, 6th edn, pp. 817-8, 878-9, 850-4.

37 HR. Deb. (14.5.1952) 324; HR. Deb. (21.4.1955) 79; H.R. Deb. (14.5.1969) 1748; H.R. Deb. (6.4.2000) 15453; H.R. Deb.
(27.5.2003) 15038; H.R. Deb. (1.4.2004) 27990-91; H.R. Deb. (15.9.2005) 80. And see ‘Disorder and disturbances’ at p. 128.

38 H.R. Deb. (20.5.1975) 2513.

39 H.R. Deb. (15.9.2005) 80-1.
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At second floor level on the three sides of the Chamber above the visitors’ galleries are
enclosed soundproof galleries which can seat some 150 people. These galleries enable the
operations of the Chamber to be described to visitors without disturbing the proceedings,
and are mainly used by school groups.

Strangers and visitors

‘Stranger’ was the term traditionally given to any person present in the Chamber
(including the galleries) who was neither a Member nor an employee of the House of
Representatives performing official duties. Parliamentary reporting staff, as employees of
the Parliament, were not normally regarded as strangers. The use of the word ‘stranger’ to
describe people within the parliamentary precincts who are not Members or staff of the
Parliament is commented on by Wilding and Laundy:

The official use of the word ‘stranger’ is yet another symbol of the ancient privileges of Parliament,
implying as it does the distinction between a member and a non-member and the fact that an outsider
is permitted within the confines of the Palace of Westminster on tolerance only and not by right.*’

When the standing orders were revised in 2004 the word ‘stranger’ was replaced by
‘visitor’, then defined as ‘a person other than a Member or parliamentary official’. In
2016 standing orders were amended to provide that a visitor does not include an infant
being cared for by a Member."' The Speaker may admit visitors into the lower galleries,
and may admit distinguished visitors to a seat on the floor of the Chamber.*> While the
House or the Federation Chamber is sitting no Member may bring a visitor into that part
of the Chamber or that part of the room where the Federation Chamber is meeting which
is reserved for Members. ** Officials in the advisers’ boxes must behave appropriately. It is
highly disorderly for any such person to interject or to otherwise seek to interfere in
proceedings,** and they must not display items regarded as props.** If a visitor or person
other than a Member disturbs the operation of the Chamber or the Federation Chamber,
the Serjeant-at-Arms can remove the person or take the person into custody. % If a visitor
or other person is taken into custody by the Serjeant-at-Arms, the Speaker must report this
to the House without delay.*’

Strangers ordered to withdraw

Visitors (then referred to as ‘strangers’) have been ordered to leave the House of
Representatives for special reasons, the last occasion being in 1942. On three occasions
the House’s power to exclude visitors was used to allow the House to deliberate in private
session. This has only happened in wartime—see below. Visitors have also been refused
access to the galleries to prevent proceedings from being interrupted by potential
disturbances. On 28 July 1920 a large number of people gathered outside Parliament
House, Melbourne. The Deputy Speaker, in the absence of the Speaker, issued an
instruction that, while there was any probability of a disturbance outside, all strangers
should be excluded from the galleries of the Chamber. **

40 N. Wilding and P. Laundy, An encyclopaedia of Parliament, 4th edn, Cassell, London, 1972, p. 729.
41 S.0.257(d).

42 S.0.257(a).

43 S.0.257(b).

44 E.g. HR. Deb. (16.2.2012) 1657-8.

45 H.R. Deb. (5.2.2013) 10.

46 S.0.96(a).

47 S.0.96(b).

48 H.R. Deb. (29.7.1920) 3078-9.
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In the past the motion ‘That strangers be ordered to withdraw’ (without expectation
that it would be agreed to) was frequently moved as a delaying or disruptive tactic.* The
standing orders no longer explicitly provide for such a motion, although there is nothing
to prevent an equivalent motion being moved, and there remains provision for a Member
to call attention to the unwanted presence of visitors.

WARTIME PRIVATE MEETINGS

On three occasions during World War II strangers were ordered to withdraw”' to
enable the House to discuss in private certain matters connected with the war. On the first
of these occasions in committee, the Chairman of Committees stated that he did not
regard Senators as st:rangers.52 However, on the next occasion the Speaker ruled that
Senators would be regarded as strangers but that the House could invite them to remain
and a motion that Senators be invited to remain was agreed to. The Speaker then
informed the House that members of the official reporting staff were not covered by the
resolution excluding strangers, whereupon a motion was moved and agreed to “That
officers of the Parliamentary Reporting Staff withdraw’, and the recording of the debate
was suspended.’®

Also during World War 11, joint secret meetings of Members and Senators were held in
the House of Representatives Chamber and strangers were not permitted to attend,
although certain departmental heads were present. The Clerks and the Serjeant-at-Arms
remained in the Chamber.>*

Senators

Senators are technically visitors, but recognised as having preferential access to
observe the proceedings of the House. On rare occasions they may be present in the
advisers’ gallery. Senators have the privilege of being admitted into the Senators’ gallery
or the Distinguished Visitors’ Gallery on the floor of the Chamber without invitation.
When present in the Chamber or galleries Senators must observe the Speaker’s
instructions regarding good order.”> The same requirement applies when Senators are
invited onto the floor of the Chamber as guests on the occasion of an address by a visiting
head of state.

In 1920 the Senate proposed a change in the standing orders of both Houses to enable
a Minister of either House to attend the other House to explain and pilot through any bill
of which he had charge in his own House.*® The proposal lapsed at prorogation in 1922
without having been considered by the House of Representatives.

In 1974 the Standing Orders Committee recommended that, subject to the concurrence
of the Senate, and for a trial period, Ministers of both Houses be rostered to attend the
other House for the purpose of answering questions without notice.”” The House was
dissolved without the report having been considered.

49 Pursuant to former S.O. 314.

50 S.0. 66(d).

51 VP 1940-43/72 (12.12.1940), 123 (29.5.1941), 166 (20.8.1941); H.R. Deb. (29.5.1941) 55; H.R. Deb. (20.8.1941) 11-12.
52 VP 1940-43/72 (12.12.1940).

53 VP 1940-43/166 (20.8.1941); H.R. Deb. (20.8.1941) 12-14.

54 VP 1940-43/275 (20.2.1942), 393 (3.9.1942), 441 (8.10.1942).

55 S.0.257(c).

56 VP 1920-21/163 (13.5.1920).

57 Standing Orders Committee, Report, PP 63 (1974) 5-6.
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In 1982 the matter of the attendance of Senate Ministers to answer questions in the
House was referred to the Standing Orders Committee,® but the committee did not report
before the 32nd Parliament was dissolved. In 1986 the Standing Committee on Procedure
considered the rostering of Ministers between the Houses during its inquiry into the rules
and practices which govern the conduct of Question Time. In its report™ the committee
stated that it did not support the proposal, being of the opinion that all Ministers should be
Members of and responsible to the House of Representatives. The committee noted that
the standing orders and practices of both Houses had complementary provisions for
Members and Senators to appear before the other House or its committees as witnesses
but stated its belief that, as far as the accountability of Ministers at Question Time was
concerned, Ministers who were Members of the House should be responsible to the
Parliament and the people through the House of Representatives only.

Distinguished visitors invited to the floor of the House

Distinguished visitors to the House, such as parliamentary delegations, may be invited
by the Speaker to be seated at the rear of the Chamber on seats provided for such visitors,
in the Distinguished Visitors’ Gallery, the first floor Special Visitors’ Gallery or the
Speaker’s Gallery. When such visitors are present Speakers have sometimes adopted the
practice of interrupting the proceedings and informing Members of the presence of the
visitors, who are then welcomed by the Chair on behalf of the House.

Other distinguished visitors, such as foreign heads of state or government and visiting
presiding officers, may be invited by the Speaker to take a seat on the floor of the
House.®’ Such an invitation is regarded as a rare honour. It is customary for the Speaker
to exercise this right only after formally seeking the concurrence of Members. The
practice on these occasions is for the Speaker to inform the House that the visitor was
within the precincts and, with the concurrence of Members, to invite the visitor to take a
seat on the floor. The Serjeant-at-Arms escorts the visitor to a chair provided immediately
to the right of the Speaker’s Chair. A private citizen, Captain Herbert Hinkler, a highly
distinguished Australian aviator, was accorded the honour in 1928 after his record
breaking flight from England to Australia.®’ The only other recorded invitation to a
private citizen was in 1973 when the Australian writer, Patrick White, who had been
awarded the Nobel Prize for Literature, was invited to take a seat on the floor of the
House in recognition of his achievement. Mr White wrote to the Speaker declining the
invitation. **

Only once® have visitors been invited to address the House from the floor. This was
on 29 November 1951 when a delegation from the UK House of Commons presented a
new Mace to the House to mark the Jubilee of the Commonwealth Parliament. The
Speaker, with the concurrence of Members, directed that the delegation, which consisted
of three Members and a Clerk, be invited to enter the Chamber and be received at the
Table. Members of the delegation were provided with seats on the floor of the House at
the foot of the Table. The Speaker welcomed the visitors and invited members of the

58 VP 1980-83/748 (25.2.1982).

59 PP 354 (1986) 25.

60 S.0.257(a), e.g. VP 1970-72/31 (11.3.1970); VP 2002-04/1653 (1.6.2004).

61 VP 1926-28/512 (15.3.1928).

62 H.R. Deb. (7.11.1973) 2882; H.R. Deb. (29.11.1973) 4081.

63 General D. MacArthur is sometimes reported as having addressed the House during World War II. However, while he was
invited to take a seat on the floor of the House, VP 1940-43/307 (26.3.42), his address to members of the Parliament occurred
outside the Chamber (on the same day in the parliamentary dining room).
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delegation to address the House. The Mace was presented by the delegation and was laid
on the Table. The Speaker acknowledged the gift and the Prime Minister moved a motion
of thanks which was supported by the Leader of the Opposition, and agreed to by all
Members present rising in their places. The delegation then withdrew from the
Chamber.**

In recent years foreign heads of state or government have been invited to address the
Parliament. Initially such addresses were to formal meetings of both Houses in the House
of Representatives Chamber, but more recently to sittings of the House to which Senators
have been invited as guests.”

ACCESS TO PROCEEDINGS

Parliament conducts its business, with the rarest exceptions, in public. This is now
taken for granted but it has not always been the case over the long history of Parliament.
In the 18th century the UK House of Commons declared the publication of any of its
debates a breach of privilege and exercised its power to imprison those who committed
such breaches. The House of Commons at first was seeking, among other things, to
maintain its independence by keeping its debates secret from the monarch. By the 18th
century its motive was possibly reluctance to be held accountable to public opinion. It
also had cause for concern because of the notorious inaccuracy of reports of its debates
which were based on notes taken by reporters, contrary to the orders of the House.
However, reports persisted and by the end of the 18th century they were openly
tolerated.*

In Australia the transcript of proceedings has always been publicly available. The
parliamentary debates—generally known as Hansard—are described in the chapter on
‘Documents’. People may view the proceedings of the House from the public galleries
(see page 114). Many thousands of people visit the House of Representatives public
galleries during the sittings each year, although mostly as tourists making single visits. In
recent years the House itself has endeavoured to make itself more accessible to the public
through its publications and web site (see page 124). For most people however, the
important sources of information about events in the House are reports by the media; and
radio and television coverage of proceedings.

Relations with the media

Important and useful though they may be, broadcasts and Hansard reports of
parliamentary proceedings reach a relatively small proportion of the population.
Undoubtedly most people rely on media reports for information about proceedings in the
Parliament, and about the actions and policies of the Government. The effectiveness of
parliamentary democracy is therefore in large part dependent on fair and accurate
reporting.

Since its establishment the Commonwealth Parliament has acknowledged the
importance of the media. This recognition is exemplified in the setting aside of galleries
from which members of the Federal Parliamentary Press Gallery may view parliamentary

64 VP 1951-53/242 (29.11.1951); H.R. Deb. (29.11.1951) 3088-93.

65 For details see ‘Addresses to both Houses by foreign heads of state” in Ch. on ‘Order of business and the sitting day’.

66 Lord Campion, An introduction to the procedure of the House of Commons, 3rd edn, Macmillan, London, 1958, p. 96; see also
A. Wright and P. Smith, Parliament past and present, Hutchinson, London, 1903, pp. 221-30.
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proceedings and the provision of office space and access to other facilities in Parliament
House. Because, with some exceptions, newspaper and television organisations do not
maintain offices in Canberra other than those provided in Parliament House, their staff
operate from Parliament House on a full-time basis for the reporting of Canberra and
district news, parliamentary or otherwise. Ministers as well as Members also work
principally from their Parliament House offices when in Canberra. The result of this
proximity, which is unusual in other Parliaments, is a degree of formal and informal
interaction.

The Presiding Officers have the right to control access to Parliament House by media
representatives. Although the Parliament has facilitated media access, this access is
ultimately conditional on the observation of rules or guidelines approved by the Presiding
Officers that members of the Press Gallery are expected to observe. As well as covering
broadcasting, filming and photography, discussed in more detail later in this chapter, the
rules define areas where media related activity such as photography is not permitted and
dress standards in the press galleries, among other things.

The Presiding Officers’ control of media access was demonstrated in the House in
1980 when members of the Press Gallery, in the context of an industrial dispute involving
journalists, declared certain journalists not to be members of the Federal Parliamentary
Press Gallery and asked for their passes to be withdrawn. The Speaker stated that he held
the view that the democratic process required that the House be available for observation
by all who could fit into the public galleries and by all who could come into the media
gallery for the purpose of reporting its proceedings: under no circumstances would he
take action to prevent any media representative whom he judged to be qualified and
competent to report the proceedings of the House from coming there to report them.®®
Misconduct by members of the Press Gallery has resulted in passes being withdrawn.®’
For example, in 1971 a serious disturbance was caused by a journalist who interjected
from the Press Gallery with the words ‘you liar’ while the Prime Minister was speaking.
The Leader of the Opposition later moved for the suspension of standing orders to enable
him to move a motion to bring the offender before the Bar. The Prime Minister having
received an apology, the motion was withdrawn. The Speaker stated that he had ordered
the journalist’s removal from the Press Gallery and the withdrawal of his pass. The
Speaker later reported that he had received a letter from the journalist apologising for his
conduct and that his pass had been restored.”

Breaches of the rules by media personnel outside the Chamber may also lead to the
withdrawal of press passes (see page 124).

Broadcasting of proceedings

Radio broadcasts

The radio broadcasting of proceedings commenced on 10 July 1946 in the House of
Representatives. The Parliament of Australia was the second national Parliament of the
Commonwealth to introduce the broadcasting of its proceedings, the radio broadcast of
proceedings in New Zealand having commenced in 1936.

67 Rules for media related activity in Parliament House and its precincts, November 2016.

68 H.R. Deb. (14.5.1980) 2694.

69 H.R. Deb. (23.4.1931) 1274; J 1940-43/211 (2.6.1942); HR. Deb. (3.6.1942) 2187; H.R. Deb. (29.5.1973) 2738.
70 VP 1970-72/465, 467 (9.3.1971); H.R. Deb. (9.3.1971) 687, 689-92, 739.
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Compulsory radio broadcasts are made and controlled under the Parliamentary
Proceedings Broadcasting Act 1946, which directs the Australian Broadcasting
Corporation (ABC) to broadcast the proceedings of the House of Representatives or the
Senate, or of a joint sitting pursuant to section 57 of the Constitution or to any Act. In
November 1988 a network was established to carry the broadcast of proceedings and
related material only. In 1994 the content of the network was expanded into a 24 hour
news service on which the parliamentary broadcast has priority.”’

In addition to the official ABC radio broadcast, since November 1988 all radio stations
or networks have been permitted to broadcast recorded excerpts from proceedings,
subject to conditions determined by the Broadcasting Commiittee (see below).

JOINT COMMITTEE ON THE BROADCASTING OF PARLIAMENTARY PROCEEDINGS

A Joint Committee on the Broadcasting of Parliamentary Proceedings is appointed in
each Parliament pursuant to the Parliamentary Proceedings Broadcasting Act 1946. The
Act provides for the committee to:

e consider and specify in a report to each House the general principles upon which
there should be determined the days upon which, and the periods during which, the
proceedings of the Senate and the House should be broadcast;

e determine the days upon which, and the periods during which, the proceedings of
either House should be broadcast, in accordance with the general principles
specified by the committee and adopted by each House; and

e determine the days upon which, and the periods during which, the proceedings of a
joint sitting should be broadcast.

The committee also determines the conditions under which re-broadcasts may be made
of excerpts of proceedings.
The general principles and standing determinations relating to radio broadcasting and
the conditions for broadcasting of excerpts are accessible on the committee’s website.
The committee has a limited role in relation to the televising of proceedings, as the Act
covers televising of joint sittings only.”> The committee may:
e require the ABC to televise, in whole or in part, the proceedings of a joint sitting;
and
e determine the conditions applying to a telecast of a recording of the proceedings of a
joint sitting.
The committee has also provided informal advice to the Presiding Officers on rules for
media related activity in Parliament House and the precincts.

Televising

Access to the proceedings of the House for televising has been permitted since 1991."
The televised proceedings of the House and the Federation Chamber, as well as some of
the public hearings of parliamentary committees, are broadcast live on ParlTV’* within
Parliament House (and externally to government departments) and over the internet.”

71 Formerly the Parliamentary and News Network (PNN), now called NewsRadio.

72 Although the House in 1991, VP 1990-93/1084-5 (16.10.1991), declared in principle support for the amendment of the
Parliamentary Proceedings Broadcasting Act 1946 to make statutory provision for televising, no legislative action was taken.

73 Access was originally for a trial period, VP 1990-93/491-2 (12.2.1991); continuing approval, VP 1990-93/1084-5
(16.10.1991); conditions amended, VP 1993-96/387-9 (20.10.1993).

74 The in-house television and radio distribution systems previously known as the House Monitoring Service.

75 Accessible through the Parliament’s web site <http://www.aph.gov.au/>. The ParlView service provides access to archived
parliamentary audio-visual records.
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This official broadcast is also available for the use of the television networks. The live
proceedings are currently broadcast nationally by A-PAC (Australia’s Public Affairs
Channel).”® Question Time is televised live by the ABC.”

Resolution on broadcasting of proceedings
On 9 December 2013 the House adopted the following resolution authorising and
setting conditions for the broadcasting and re-broadcasting of proceedings: ™

1 Provision of broadcast

(a) The House authorises the broadcast and re-broadcast of the proceedings and excerpts of
proceedings of the House, its committees and of the Federation Chamber in accordance with
this resolution.

(b) The House authorises the provision of sound and vision coverage of proceedings of the
House, its committees, and of the Federation Chamber, including records of past proceedings,
through the House Monitoring Service and through the Parliament of Australia website.

(c) Access to the House Monitoring Service sound and vision coverage of the proceedings of the
House, its committees and the Federation Chamber is provided to persons and organisations
as determined by the Speaker, on terms and conditions determined by the Speaker which must
not be inconsistent with this resolution.

(d) The Speaker shall report to the House on persons and organisations in receipt of the service
and on any terms and conditions determined under paragraph 1(c).

(e) Use of sound and vision coverage of proceedings of the House, its committees and the
Federation Chamber, including records of past proceedings, published on the Parliament of
Australia website is subject to conditions of use determined by the Speaker.

2 Broadcast of House of Representatives and Federation Chamber proceedings—House
Monitoring Service
Access to proceedings provided through the House Monitoring Service is subject to compliance
with the following conditions:
(a) Only the following broadcast material shall be used:

(i) switched sound and vision feed of the House of Representatives, its committees and the
Federation Chamber provided by the Parliament that is produced for broadcast, re-
broadcast and archiving; and

(ii) official broadcast material supplied by authorised parliamentary staff.

(b) Broadcast material shall be used only for the purposes of fair and accurate reports of
proceedings, and shall not be used for:

(i) political party advertising or election campaigns; or

(if) commercial sponsorship or commercial advertising.

(c) Reports of proceedings shall be such as to provide a balanced presentation of differing views.

(d) Excerpts of proceedings which are subsequently withdrawn may be broadcast only if the
withdrawal is also reported.

(e) The instructions of the Speaker or his or her delegates, which are not inconsistent with these
conditions or the rules applying to the broadcasting of committee proceedings, shall be
observed.

3 Broadcast of committee proceedings
The following conditions apply to the broadcasting of committee proceedings:
(a) Recording and broadcasting of proceedings of a committee is subject to the authorisation of
the committee;
(b) A committee may authorise the broadcasting of only its public proceedings;
(c) Recording and broadcasting of a committee is not permitted during suspensions of
proceedings, or following an adjournment of proceedings;

76 A-PAC is funded by pay television networks.

77 Or rebroadcast later at night on those days when Senate Question Time is televised live.

78 VP 2013-16/182-3 (9.12.2013). The resolution consolidated earlier rules, replacing several related resolutions dating back to
1988
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(d) A committee may determine conditions, not inconsistent with this resolution, for the recording
and broadcasting of its proceedings, may order that any part of its proceedings not be recorded
or broadcast, and may give instructions for the observance of conditions so determined and
orders so made. A committee shall report to the House any wilful breach of such conditions,
orders or instructions;

(e) Recording and broadcasting of proceedings of a committee shall not interfere with the conduct
of those proceedings, shall not encroach into the committee’s work area, or capture documents
(either in hard copy or electronic form) in the possession of committee members, witnesses or
committee staff;

(f) Broadcasts of proceedings of a committee, including excerpts of committee proceedings, shall
be for the purpose only of making fair and accurate reports of those proceedings, and shall not
be used for:

(i) political party advertising or election campaigns; or
(if) commercial sponsorship or commercial advertising;

(g) Where a committee intends to permit the broadcasting of its proceedings, a witness who is to
appear in those proceedings shall be given reasonable opportunity, before appearing in the
proceedings, to object to the broadcasting of the proceedings and to state the ground of the
objection. The committee shall consider any such objection, having regard to the proper
protection of the witness and the public interest in the proceedings, and if the committee
decides to permit broadcasting of the proceedings notwithstanding the witness’ objection, the
witness shall be so informed before appearing in the proceedings.

4 Radio broadcast of parliamentary proceedings by the Australian Broadcasting
Corporation—general principles

The House adopts the following general principles agreed to by the Joint Committee on the

Broadcasting of Parliamentary Proceedings on 19 March 2013:

(a) Allocation of the broadcast between the Senate and the House of Representatives
The proceedings of Parliament shall be broadcast live whenever a House is sitting. The
allocation of broadcasts between the Senate and the House of Representatives will be in
accordance with the standing determinations made by the Joint Committee on the
Broadcasting of Parliamentary Proceedings. It is anticipated that over time, the coverage of
each House will be approximately equal.

(b) Re-broadcast of questions and answers
At the conclusion of the live broadcast of either House, questions without notice and answers
thereto from the House not allocated the broadcast shall be re-broadcast.

(¢) Unusual or exceptional circumstances
Nothing in these general principles shall prevent the Joint Committee on the Broadcasting of
Parliamentary Proceedings from departing from them in unusual or exceptional
circumstances.

5 This resolution shall continue in force unless and until amended or rescinded by the House in this
or a subsequent Parliament.

Legal aspects

Members are covered by absolute privilege in respect of statements made in the
House, whether or not the House is being broadcast. Absolute privilege also attaches to
those persons authorised to broadcast or re-broadcast the proceedings by the
Parliamentary Proceedings Broadcasting Act 1946, which provides that:

No action or proceeding, civil or criminal, shall lie against any person for broadcasting or re-
broadcasting any portion of the proceedings of either House of the Parliament or of a joint sitting.

The Act does not cover television broadcasts, apart from those of joint sittings made
pursuant to the Act. However, it is considered that the televising of House proceedings
would be protected by section 10 of the Parliamentary Privileges Act if the broadcast is a
“fair and accurate report of proceedings’.

Only qualified privilege may be held to attach to the broadcast of excerpts of
proceedings, and it may be considered that this situation is appropriate given the fact that
those involved in the broadcasting of excerpts act essentially on their own initiative,
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whereas those involved in the official radio broadcast and re-broadcast of proceedings
have no discretion in the matter, being required to perform these functions by the law.

Photographs and films of proceedings

Visitors and members of the public are not permitted to take cameras into the galleries
during proceedings. Only parliamentary staff are authorised to film proceedings in the
Chamber. In 1992, following the decision by the House to authorise the live televising of
its proceedings, the Speaker approved access to certain proceedings for still photography.
With the establishment of the Main Committee (now Federation Chamber), similar access
was given to its proceedings. Access generally is limited to photographers who are
members of the Press Gallery or AUSPIC (the Government Photographic Service). Other
photographers require special approval to photograph proceedings. Photographers’
activities are subject to rules issued by the Speaker” and access to the gallery by the
photographer and/or the media organisation concerned may be withdrawn for non-
compliance with the rules.

In 2000 some photographers were banned for two sittings when they photographed
events in the public gallery in defiance of express instructions to the contrary. In 2004
photographers from several newspapers were suspended from the galleries for seven
sitting days for a similar breach.® In 2016 representatives of a news bureau were also
banned from the building for a sitting week. All cases involved photographs of
disturbances, which the guidelines or rules expressly prohibited (see below).

The use of cameras, including mobile phone cameras,®' on the floor of the House is
not permitted during proceedings.

Televising, recording and photographs of committee proceedings

Generally speaking, committee proceedings may be recorded for broadcasting or
televising, and filmed or photographed, with the permission of the committee concerned.
This topic is covered in more detail in the Chapter on ‘Committee inquiries’.

Public hearings in Parliament House are regularly televised on ParlTV®* and webcast
on the Parliament’s web site. The signal is available to the networks for re-broadcast.*

Photography, filming, etc inside Parliament House

Approval for the taking of photographs or filming in Parliament House rests finally
with either or both Presiding Officers. Earlier restrictions on the taking of photographs
and filming have been relaxed by the Presiding Officers, the view having been taken that
the general viewing, screening, publication and distribution of photographs and films of
the Parliament, properly administered and supervised, may lead to a better public
understanding of its activities and functioning.

Photography and filming in Parliament House is subject to the rules issued by the
Presiding Officers referred to earlier.** Visitors to the building are permitted to film in
public areas provided the film is for private purposes and is not to be published. However,

79 Rules for media related activity in Parliament House and its precincts, November 2016.
80 H.R. Deb. (16.2.2004) 24758, VP 2002-04/1432 (16.2.2004).

81 See ‘Use of electronic devices’ in Chapter on ‘Members’.

82 ParlTV has audio coverage of those hearings that are not televised.

83 Currently transmitted nationally by A-PAC.

84 Rules for media related activity in Parliament House and its precincts, November 2016.
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filming is not permitted of security arrangements, nor in the Chambers during
proceedings.

Any breach of the rules is determined by the Presiding Officers on a case by case basis
and may result in the withdrawal of press gallery accreditation. In 1976 the accreditation
of a press gallery photographer was withdrawn for two weeks because he photographed
the Leader of the Opposition in his office after the Leader of the Opposition had given
instructions that no photographs were to be taken.®

Approval may be granted by the Speaker for official photographs of the Chamber, or
other areas of the building under the Speaker’s control, to be used in a publication
provided that the source of the photograph is acknowledged. Under no circumstances
may photographs or films taken in the Chamber or elsewhere in the building be sold to be
used to promote any commercial product through newspaper, television or other
advertising media without approval; permission is not normally given.*

Promoting community awareness

The Department of the House of Representatives now devotes significant resources to
promoting understanding of the role of the House and public awareness of its activities.
Educational and promotional activities include:

e shared funding of the Parliamentary Education Office (see below);

e school visits to Parliament House program;

o the House of Representatives web site (see below),

o the About the House e-newsletter on House activities and committee inquiries;

e an electronic media alert service;

e social media channels, such as a Facebook page, Twitter news feed,87 and YouTube

channel;88

e About the House video programs;*’

e publications, including a series of Infosheets” and a guide to procedures;”’

e seminar programs on the work of the House;

e advertising to encourage public input to committee inquiries; and

e employment of media liaison staff.

Internet access to the House

Modern technology has given members of the public far easier access to the House and
its proceedings than was possible in the past, when information about the House,
although public, was not so readily available. The House web site’® provides access to a
wide range of information, including:

e information about Members, and links to Members’ home pages;

85 VP 1976-77/77-8 (18.3.1976); H.R. Deb. (18.3.1976) 781-2; J 1976-77/74-5 (18.3.1976).

86 See also Committee of Privileges, Advertisement in the Canberra Times and other Australian newspapers on 18th August, 1965,
PP 210 (1964-66).

87 @AboutTheHouse.

88 <https://www.youtube.com/user/athnews>.

89 Broadcast on A-PAC (Australia’s Public Affairs Channel).

90 House of Representatives Infosheets <http://www.aph.gov.aw/infosheets>.

91 House of Representatives—Guide to procedures, 6th edn, Canberra, Department of the House of Representatives, 2017.
<http://www.aph.gov.au/gtp>.

92 <http://www.aph.gov.awhouse>
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e the program of business and details of bills before the House;

e information about committee inquiries and reports;

o the Hansard record of debates, and the official documents of the House—Votes and
Proceedings and Notice Paper;

e the ‘Live Minutes’ of proceedings;”

e the full range of Department of the House of Representatives publications, such as
those noted above, and procedural texts including House of Representatives Practice
and the Standing Orders;

e the live video broadcast of House and Federation Chamber proceedings, and
selected public committee hearings; and

e video and audio recordings of recent proceedings.

Parliamentary Education Office

The Parliamentary Education Office (PEO) was established in 1988 with the objective
of increasing the awareness, understanding and appreciation of the significance, functions
and procedures of the Australian Parliament. The PEO is administered by the Department
of the Senate, with the Department of the House of Representatives making a
contribution to its funding.

Through the Education Centre in Parliament House (which includes a committee room
modified to represent a parliamentary chamber), the PEO runs a role-play program for
visiting students based on simulations of House and Senate chamber and committee
proceedings.

The PEO also manages a comprehensive website;”* produces an extensive range of
resources for teachers; undertakes outreach activities around Australia; and supports
Senators and Members through the provision of education materials and advice.

PARLIAMENTARY PRECINCTS AND THE EXERCISE OF
AUTHORITY

The parliamentary precincts

The question of the extent of the precincts of the permanent Parliament House was
resolved definitively with the passage of the Parliamentary Precincts Act 1988°° which
provides as follows:

e The boundary of the parliamentary precincts is the approximately circular line
comprising the arcs formed by the outer edge of the top of the retaining wall near the
inner kerb of Capital Circle, and in places where there is no retaining wall, arcs
completing the circle. [Where there is no retaining wall, the circle is indicated by
markers—see map at Schedule 1 of the Act.]

e The parliamentary precincts consist of the land on the inner side of the boundary,
and all buildings, structures and works, and parts of buildings, structures and works,
on, above or under that land.

93 The draft record of the proceedings of the House of Representatives as they occur (subject to revision).
94 <http://www.peo.gov.au>
95 The main provisions commenced, by proclamation, on 1 August 1988.
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e If the Presiding Officers certify in writing that specified property is required for
purposes of the Parliament, regulations may declare that the property shall be treated
as part of the parliamentary precincts for the purposes of the Act.”®

e The precincts are under the control and management of the Presiding Officers who
may, subject to any order of either House, take any action they consider necessary
for the control and management of the precincts.

e In respect of the ministerial wing in Parliament House, the powers and functions
given to the Presiding Officers are subject to any limitations and conditions agreed
between the Presiding Officers and the responsible Minister.

The parliamentary zone

A parliamentary zone was declared by the Parliament when it passed the Parliament
Act 1974, which not only determined Capital Hill as the site for the permanent Parliament
House but also defined the parliamentary zone within which no building or other work
could be erected without the approval of both Houses of Parliament.”” The zone
comprises the area bounded by State Circle, Commonwealth and Kings Avenues and the
southern edge of Lake Burley Griffin. % The parliamentary zone is also a designated area
for which land use planning, development and construction proposals must be approved
by the National Capital Authority.”” The Authority briefs the Joint Standing Committee
on the National Capital and External Territories on work which needs parliamentary
approval.'”

The Parliament does not claim authority over the streets surrounding the parliamentary
precincts although it does claim the right of access for its Members to attend the
Parliament. In 1975 a judgment in the Supreme Court of the Australian Capital Territory
on an appeal against a conviction for a parking offence held that:

Parliament enjoys certain privileges designed to ensure that it can effectively perform its function and

there are some aspects of conduct concerning the operation of Parliament into which the courts will

not inquire. Certain courtesies are customarily observed. Parliament, through the President of the

Senate and the Speaker of the House of Representatives, and the officers of the Parliament, controls

the use of the buildings which it has for its purposes. Doubtless, it can also control the use of the

immediate precincts of those buildings, but arrangements about such matters are made in a sensible
and practical way, bearing in mind the reasonable requirements of Parliament. The fact is that there is
no general abrogation of the ordinary law. It is not necessary for the effective performance by

Parliament of its functions that there be any such abrogation. On the contrary, it must be very much in

the interests of members, in their corporate and individual capacities, that the ordinary law should
operate.

... The fact is that the law respecting the privileges of Parliament is itself part of the ordinary law. Part
of that law is found in the Bill of Rights 1688. In a well-known passage, Stephen J. said (in Bradlaugh
v. Gossett (1884) 12 QBD271 at 283): “I know of no authority for the proposition that an ordinary
crime co%llmjtted in the House of Commons would be withdrawn from the ordinary course of criminal
justice”.

96 The Parliamentary Precincts Regulations 2011 provide the mechanism for this, allowing the legal framework for the control and
management of the parliamentary precincts to be quickly applied to an alternative location in the event that Parliament House is
unavailable.

97 Parliament Act 1974, s. 5. E.g. VP 2002—04/420 (19.9.2002). Within the zone, the Presiding Officers are responsible for works
inside the parliamentary precincts, and in these cases the relevant approval motion is moved in the House by the Speaker,

VP 2013-16/1243 (26.3.2015); VP 2016-18/428 (1.12.2016), or by a Minister on the Speaker’s behalf, e.g. see H.R. Deb.
(13.8.2009) 7765; H.R. Deb. (24.6.2015) 7384.

98 See map at Schedule 3 of the Parliamentary Precincts Act.

99 Australian Capital Territory (Planning and Land Management) Act 1988, s. 12.

100 For discussion of the respective roles of the Authority and the committee see Joint Standing Committee on the National Capital
and External Territories, The way forward: inquiry into the role of the National Capital Authority, 2008.
101 See Rees v. McCay [1975] 7 ACT R7.
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Within the building, the Presiding Officers determine matters in relation to the overall
allocation and use of space.'” The Speaker alone has the authority to determine such
matters as the allocation of seats in the Chamber and office suites to Members and the
order of priority for the acceptance of bookings for House of Representatives committee
rooms.

The security of the parliamentary precincts

Responsibility for security in the parliamentary precincts is vested by the Parliamentary
Precincts Act in the Presiding Officers. Before the passage of the Act this jurisdiction was
based on custom and practice and the inherent powers of the Presiding Officers to
maintain proper arrangements for the functioning of Parliament.

Security brings into conflict two principles basic to Parliament’s traditions and usage.
On the one hand, there is the undeniable right of people in a parliamentary democracy to
observe their Parliament at work and to have reasonable access to their representatives.
On the other hand, Members and Senators must be provided with conditions which will
enable them to perform their duties in safety and without interference. This is basic to the
operation of Parliament and a balance must be struck between these two important
principles.

In 1978 some Members and Senators expressed concern that the security arrangements
might become excessively elaborate and that the rights of Members, Senators and the
public to gain access to, and to move freely within, Parliament House might be
unnecessarily restricted. In a report later that year the Senate Committee of Privileges
emphasised the view that an effective protection system was necessary for Parliament
House and its occupants. It stressed that security measures implemented earlier in 1978
provided the basis for an effective system and were not, in the committee’s opinion, in
any way inconsistent with the privileges of Members of the Senate.'"

The safety of people who work in Parliament House, or who visit it on legitimate
business or simply to see it in operation, is an important consideration. Some Members
and Senators are prepared to accept that public office brings with it increased personal
risk and perhaps are not easily convinced of the need for special arrangements for their
own security. However, the need to ensure the safety of others in the parliamentary
precincts is recognised and this consideration has been important to successive Presiding
Officers.

A Security Management Board, consisting of the Serjeant-at-Arms, the Usher of the
Black Rod, the Secretary of the Department of Parliamentary Services, and a Deputy
Commissioner of the Australian Federal Police (AFP),' is the high level advisory and
oversight body responsible for the security of the precincts. In 2014 the Presiding Officers
authorised the AFP to be the lead agency for operational security at Parliament House. A
consequential Memorandum of Understanding (MOU) was signed between the AFP and
the Department of Parliamentary Services in that year which established the operational
security and response arrangements for Parliament House.

The AFP Manager, Parliament House is responsible for overall operational security
and, in accordance with the MOU, day to day security is overseen by the AFP Security

102 H.R. Deb. (28.8.1952) 692; see also Ch. on ‘The Speaker, Deputy Speakers and officers’.
103 PP22(1978).
104 Established pursuant to s. 65A of the Parliamentary Service Act 1999.
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Controller. The AFP Security Controller also has command, control and coordination of
all operational security and response activity within the precincts. The MOU gives the
AFP Security Controller responsibility for the control and coordination of Department of
Parliamentary Services security staff and AFP personnel during both day to day security
and security response operations.

The parliamentary security staff are responsible primarily for security within the
building—that is, the operation of electronic security screening devices, the physical
checking of people entering the building and general corridor surveillance. The AFP has
exclusive responsibility for physical security of the external precincts. The Serjeant-at-
Arms and the Usher of the Black Rod are involved in operational matters if they impact
on the House wing and Members or the Senate wing and Senators respectively.

A pass system controls entry into the non-public areas of Parliament House. Members
and Senators are not required to wear a pass. Other persons are not permitted to enter the
non-public areas without a pass. People permanently employed in the building and others
who need to enter Parliament House regularly are issued with photographic identity
passes. Visitors granted entry to the non-public areas must be accompanied and must
present photo identification to be issued with day passes, or passes covering specified
periods, as the need arises. Passes must be worn by the pass holders. At times the main
doors, or parts of the building that are normally open to the public, may be closed for
security reasons.

Entry to Parliament House and galleries

Goods, mail and baggage brought into the building are checked by electronic means.
On entering Parliament House all persons, including Members and Senators, must pass
through electronic detection equipment similar to that used at airports and further
screening is carried out of people seeking to enter the public galleries of the two
chambers. It is a condition of entry to the building and the public galleries that any person
desiring to enter shall submit to a search of his or her person or effects if so required.

Visitors displaying political slogans on their clothing may be denied entry to the
galleries on the basis that the galleries should not be used as a place for protest
action'>—there are other areas set aside for such activities (see page 131).

Disorder and disturbances

To perform its functions the House must be protected from physical disruption,
disturbance and obstruction and there is no doubt that the House has the power to protect
itself from such actions. However, such actions, although they may technically constitute
contempt, are in practice usually dealt with either through administrative action under the
authority of the Presiding Officers or by remitting the matter to the authorities for criminal
proceedings.

105 H.R. Deb. (11.2.2003) 11432-3.
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Visitors who misconduct themselves in that part of Parliament House controlled by the
Speaker may be taken into custody by the Serjeant-at-Arms.'* In the Chamber visitors
are under the control of the Serjeant-at-Arms. If a visitor or person other than a Member
disturbs the operation of the Chamber or the Federation Chamber, the Serjeant-at-Arms
can remove the person or take the person into custody.'”’ Such disturbances have
included persons standing up, interjecting, applauding, holding up signs or placards,
dropping or throwing objects into the Chamber, chaining or gluing themselves to railings
and jumping onto the floor of the Chamber.'**

On the authority of the Serjeant-at-Arms, Usher of the Black Rod or authorised
persons, persons creating a disturbance may be detained and interviewed, or ejected from
Parliament House. Persons considered to pose a threat to the Parliament, for example,
because of a history of attempts to disrupt proceedings, have been barred from entry to
the Chamber or the building for a period of time by order of the Speaker or both
Presiding Officers.

Application of the law in Parliament House

Although the ordinary criminal law applies within Parliament House, the actual
charging of people creating a disturbance inside the building has in the past been difficult.
For example, doubt had existed as to whether the Chambers were Commonwealth
premises for the purposes of the Public Order (Protection of Persons and Property) Act
1971 and therefore protected against disturbances that caused no damage or injury. In
1965 a police constable arrested a person in King’s Hall (of the provisional Parliament
House) and a conviction was recorded against the person for using insulting words in a
public place. Although it seemed doubtful that King’s Hall was in fact a public place for
the purposes of the Police Offences Ordinance, the Speaker stated that ‘the constable
acted properly, and with authority, in protection of the Parliament and its members’.'” A
person who jumped from the main public gallery onto the floor of the Chamber in
September 1987 was not charged. In 2004 a person who jumped from the first floor
northern gallery onto the floor of the Chamber was subsequently charged and convicted
of related offences.

The Parliamentary Privileges Act 1987 made the legal position clearer by declaring
“for the avoidance of doubt’ that a law in force in the Australian Capital Territory applies,
subject to section 49 of the Constitution, ‘according to its tenor in and in relation to any
building in the Territory in which a House meets, except as otherwise provided by that
law or by any other law’.

The Parliamentary Precincts Act 1988 further clarified the situation by providing that
the Public Order (Protection of Persons and Property) Act applies to the precincts as if
they were Commonwealth premises within the meaning of that Act. The Parliamentary
Precincts Act also provides that the functions of the Director of Public Prosecutions in
respect of offences committed in the precincts shall be performed in accordance with

106 S.0. 96.

107 S.0. 96(a). In practice parliamentary security staff perform this function under the overall direction of the Serjeant-at-Arms.

108 On occasion, proceedings have been suspended while demonstrators have been removed from the public galleries: H.R. Deb.
(14.7.1920) 2683; H.R. Deb. (11.6.1970) 3361; H.R. Deb. (7.9.1971) 853; H.R. Deb. (30.11.2016) 4945. Other significant or
unusual recorded incidents when the House has been disturbed, and the action taken by the Chair, were summarised at page 128
of the 4th edition.

109 H.R. Deb. (19.11.1965) 2989.
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general arrangements agreed between the Presiding Officers and the Director of Public
Prosecutions.

The Australian Capital Territory (Self Government) Act 1988 provides that either
House may declare by resolution that an ACT law enacted following self government
does not apply to that House or its members, or in the parliamentary precincts.

Powers of police in Parliament

For most practical purposes, Parliament House is regarded as the only place of its kind
and one in which the two Houses through their Presiding Officers have exclusive
jurisdiction. Thus in Parliament House the police are subject to the authority of the
Speaker and President and their powers are limited by the powers and privileges of the
respective Houses.''® Such limitations are not based on any presumed sanctity attached to
the building as such, but on the principle that the Parliament should be able to conduct its
business without interference or pressure from any outside source.''’ At the same time,
the public interest in the administration of justice is given due weight.

It is established practice that police do not conduct investigations, make arrests, or
execute any process in the precincts without consultation with and the consent of the
Presiding Officers, which is in practice conveyed through the Serjeant-at-Arms or the
Usher of the Black Rod to the Australian Federal Police Security Controller. An
exemption to this is the standing approval for the police to perform traffic operations in
the precincts which may result in arrest or investigation or, more usually, issuance of
infringement notices.

There are a number of precedents of consent being granted in the case of police
wishing to interview Members. In commenting on one such incident the Speaker stated:

To avoid any misunderstanding as to the powers of the police in this building, I draw to the attention
of the House that it is accepted as part of the Parliament’s privileges and immunities that the police do
not have a right to enter the Parliament building without the prior knowledge and consent of the
President and/or the Speaker. The police officers who visited the honourable member yesterday
sought my permission to do so before coming to the building. I gave that approval on two bases: First,
yesterday was not a sitting dag; and second, the honourable member . . . had indicated agreement to
receiving the police officers. '

The Parliament House offices of a Member and a Senator have been searched under the
authority of a warrant.'”® In 2005 a Memorandum of Understanding between the
Presiding Officers and the Attorney-General and Minister for Justice set out guidelines to
be followed in the execution of search warrants in relation to premises used or occupied
by Members and Senators, including their offices in Parliament House. In the cases of
offices in Parliament House the agreement requires that the relevant Presiding Officer be
contacted before the search is executed. Material has been seized under a search warrant
executed on the Department of Parliamentary Services at Parliament House. "

Police officers with protection duties at Parliament House carry arms.

The Parliamentary Precincts Act provides that where, under an order of either House
relating to the powers, privileges and immunities of that House, a person is required to be

110 Advice of Attorney-General’s Department, concerning powers of police within the precincts of Parliament House, 1967; and
opinion of Solicitor-General, dated 30 September 1926.

Advice of Attorney-General’s Department, concerning powers of police within the precincts of Parliament House, 1967. And see
Parliamentary Precincts Act 1988.

112 VP 1978-80/1662 (16.9.1980); H.R. Deb. (16.9.1980) 1293.

113 And see Crane v. Gething (2000) FCA 4.

114 See ‘Execution of search warrants where parliamentary privilege may be involved’ in Chapter on ‘Parliamentary Privilege’.
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arrested or held in custody, the person may be arrested or held by a member or special
member of the Australian Federal Police in accordance with general arrangements agreed
between the Presiding Officers and the Minister administering the Australian Federal
Police Act 1979.

Demonstrations

In 1988 the Presiding Officers approved guidelines to be observed by the Australian
Federal Police in managing demonstrations. The guidelines, incorporated in Hansard,
include the provision that demonstrations by groups and persons shall not be permitted
within the area of the parliamentary precincts bounded by and including Parliament
Drive, provisions circumscribing the behaviour of demonstrators, the provision that any
breach of the guidelines may be subject to police intervention and a map showing the
‘authorised protest area’.'"” The guidelines have since been amended to cover the use of
sound amplification by participants in any gathering within the precincts and to limit
further the area where demonstrations may be held within the precincts to the area
bounded by Parliament Drive and Federation Mall. The Parliament Act empowers the
Australian Federal Police to remove structures erected by demonstrators without a permit
in the parliamentary zone, including the area in front of Parliament House outside the
precincts.

115 H.R. Deb. (2.3.1989) 328-9.
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THE MEMBER’S ROLE

This chapter is confined, in the main, to the role of the private Member,' who may be
defined generally as a Member who does not hold any of the following positions: Prime
Minister, Speaker, Minister, Parliamentary Secretary, Leader of the Opposition, Deputy
Leader of the Opposition, or leader of a recognised party.” The commonly used term
backbencher, which is sometimes used as a synonym of the term private Member, strictly
refers to a Member who sits on a back bench as opposed to those Members who sit on the
front benches which are reserved for Ministers and members of the opposition executive.

The private Member has a number of distinct and sometimes competing roles. His or
her responsibilities and loyalties lie with:

e the House of Representatives but with an overriding duty to the national interest;

e constituents—he or she has a primary duty to represent their interests; and

e his or her political party.

These roles are discussed briefly below.

Parliamentary

The national Parliament is the forum for debating legislation and discussing and
publicising matters of national and international importance. The role played by the
Member in the House is the one with which the general observer is most familiar. In the
Chamber (or in the additional forum provided by the Federation Chamber) Members
participate in public debate of legislation and government policy. They also have
opportunities to elicit information from the Government, and to raise matters of their own
concern for discussion. It is this role which probably attracts the most publicity but, at the
same time, it is the one which is probably least demanding of a Member’s time.

Since the late 1960s the House of Representatives has sought to strengthen its ability to
scrutinise the actions and policies of government, mainly through the creation of
committees.” This has placed considerable demands on the time of the private Member,
as committee meetings are held during both sitting and non-sitting periods and
committees may hold hearings in many places throughout Australia. In order to make a
substantive contribution to the work of a committee, a Member needs to invest a
considerable amount of time in becoming familiar with the subject-matter of the inquiry.
Committees are given wide powers of investigation and study, and their reports testify to
the thoroughness of their work. They are valuable vehicles for acquiring and
disseminating information and supplement the normal parliamentary role of a private
Member considerably.

1 See Ch. on ‘House, Government and Opposition’ for discussion of the Ministry and office holders.

2 The definition of a private Member for the purpose of private Members’ business is wider than this—see Ch. on ‘Non-
government business’.

3 See also Ch. on ‘Parliamentary committees’.
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The volume of legislation and the increasing breadth and complexity of government
activity in recent times have required the typical private Member to narrow his or her
range of interest and activity, and to specialise in areas which are of particular concern.

Constituency

The electoral divisions in Australia vary in population around an average of about
150 000 people and vary greatly in other respects,” ranging from inner-city electorates of
a few square kilometres to electorates that are larger in area than many countries.

Members provide a direct link between their constituents and the federal
administration. Constituents constantly seek the assistance of their local Member in
securing the redress of grievances or help with various problems they may encounter.
Many of the complaints or calls for assistance fall within the areas of social welfare,
immigration and taxation. A Member will also deal with problems ranging from family
law, postal and telephone services, employment, housing and health to education—even
the task of just filling out forms. Many Commonwealth and State functions overlap and
when this occurs, cross-referrals of problems are made between Federal and State
Members, regardless of political affiliations.

A Member has influence and standing outside Parliament and typically has a wide
range of contacts with government bodies, political parties, and the community as a
whole. Personal intervention by a Member traditionally commands priority attention by
departments. In many cases the Member or the Member’s assistants will contact the
department or authority concerned. In other cases, the Member may approach the
Minister direct. If the Member feels the case requires public ventilation, he or she may
bring the matter before the House—for instance, by addressing a question to the
responsible Minister, by raising it during a grievance debate or by speaking on it during
an adjournment debate. It is more common, however, for the concerns or grievances of
citizens to be dealt with by means of representations to departments and authorities, or
Ministers, and for them to be raised in the House only if such representations fail. A
Member may also make representations to the Government on behalf of his or her
electorate as a whole on matters which are peculiar to the electorate.

Party

Most Members of the House of Representatives are elected as members of one of the
political parties represented in the House.” If a Member is elected with the support of a
political party, it is not unreasonable for the party to expect that the Member will
demonstrate loyalty and support in his or her actions in the House. Most decisions of the
House are determined on party lines and, thus, a Member’s vote will usually be in accord
with the policies of his or her party.

One exception to this rule arises in the relatively rare case of a ‘free vote’. A free vote
may occur when a party has no particular policy on a matter or when a party feels that
Members should be permitted to exercise their responsibilities in accordance with their

4 For sociodemographic analysis of electorates see P. Nelson, ‘Electoral division rankings: 2006 Census (2009 electoral
boundaries)’, Parliamentary Library research paper, no. 18, 2009-10.

5 Inrecent Parliaments there have been up to five independents elected. For an analysis of party affiliations of Members since 1901
see Appendix 10. See also ‘Political parties’ in Ch. on ‘House, Government and Opposition’.
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consciences. A free vote may also be extended to matters affecting the functioning of the
House, such as changes to the standing orders.’

While Members rarely challenge the policies of their parties effectively on the floor of
the House because of the strong tradition of party loyalty that exists in Australia, policy
can be influenced and changed both in the party room and through the system of party
committees. All parties hold meetings, usually weekly when the Parliament is sitting, at
which proposals are put before the parliamentary parties and attitudes are determined.

Both the Australian Labor Party and the Liberal Party/Nationals make extensive use of
backbench party committees, each committee specialising in a particular area of
government. These committees scrutinise legislative proposals and government policy,
and may help develop party policy. They can enable private government Members to
have detailed discussions with senior departmental officials and may provide a platform
for hearing the attitudes of community groups and organisations on particular matters.

THE MEMBER AND THE HOUSE IN THE DEMOCRATIC PROCESS

Members of the House hold office only with the support of the electorate and must
retain its confidence at the next election to remain in office. As a result the influence
which citizens exert on individual Members and their parties is a fundamental strength of
the democratic system.

Members are influenced by what they perceive to be public opinion, by other
parliamentarians and by the people they meet in performing their parliamentary and
electorate duties. They are also informed and influenced by specific representations made
to them by way of requests by groups and individuals for support of particular causes,
expressed points of view or expressions of interest in some government activity, or
requests for assistance in dealings with government departments and instrumentalities.

Representations may be made by individuals acting on their own account or as part of
an organised campaign. Major campaigns, for example, have been launched on such
issues as abortion law reform and family law legislation. These campaigns may be
supplemented by other measures, such as telephone campaigns and by the sending of
delegations to speak to Members personally.

Representations may also be made to Members, especially Ministers, by professional
lobbyists and highly organised pressure groups, such as industry associations and trade
unions, which may have significant staff and financial resources.

Accessibility of Members to citizens in the electorate is important for the proper
operation of the democratic process. Members are conscious of the importance of being
accessible to their constituents and of identifying and promoting the interests of their
electorates. This has been summarised as follows:

They accept that generally the seats of all MPs will depend on the overall performance of the party,
but they believe that they themselves are in a slightly better position because of the work they do in
their electorates. Most of them certainly behave as if they were firmly convinced that their future was
dependent on the contribution they make to the condition of their electorates and its residents, rather
than anything they might do in the parliament.”

In short, the democratic system makes Members responsible and responsive to the
constituents they represent and to the Australian electorate generally. This is not to ignore

6 See ‘Free votes’ in Ch. on ‘Order of business and the sitting day’.
7 David Solomon, Inside the Australian Parliament, George Allen & Unwin, Sydney, 1978, p. 126.
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the fine balance which must at times be struck between leading and responding to the
people. Edmund Burke’s view of this still carries weight:

Your representative owes you, not his industry only; but his judgement, and he betrays, instead of
serving you, if he sacrifices it to your opinion.

In turn, it may be considered that the House must be responsive to the views of its
Members and, through them, to the electorate at large, if it is to be effective as a
democratic institution.

QUALIFICATIONS AND DISQUALIFICATIONS

Constitutional provisions
A person is incapable of being chosen or of sitting as a Member of the House of
Representatives if the person:

e is a subject or citizen of a foreign power or is under an acknowledgment of
allegiance, obedience or adherence to a foreign power;

e is attainted (convicted) of treason;

e has been convicted and is under sentence or subject to be sentenced for an offence
punishable by imprisonment for one year or longer under a State or Commonwealth
law;

e is an undischarged bankrupt or insolvent;

e holds any office of profit under the Crown or any pension payable during the
pleasure of the Crown out of any Commonwealth revenues (but this does not apply
to:

— Commonwealth Ministers

— State Ministers

— officers or members of the Queen’s Armed Forces in receipt of pay, half-pay or
pension

— officers or members of the Armed Forces of the Commonwealth in receipt of
pay but whose services are not wholly employed by the Commonwealth); or

e has any direct or indirect pecuniary interest in any agreement with the
Commonwealth Public Service in any way other than as a member in common with
other members of an incorporated company consisting of more than 25 persons.”

(Office holders of the Parliament, such as the Speaker and President, do not hold offices
under the Crown.)

A Member of the House of Representatives also becomes disqualified if he or she:

e takes the benefit, whether by assignment, composition, or otherwise, of any law
relating to bankrupt or insolvent debtors; or

e directly or indirectly takes or agrees to take any fee or honorarium for services
rendered to the Commonwealth, or for services rendered in the Parliament to any
person or State. 10

8 ‘Speech to the electors of Bristol, 1774, quoted in Michael Rush, Parliament and the public, Longman, London, 1976, p. 55.
9 Constitution, s. 44. In 1997 the House of Representatives Standing Committee on Legal and Constitutional Affairs recommended
changes to the provisions of this section: Aspects of section 44 of the Australian Constitution, PP 85 (1997).
10 Constitution, s. 45.
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A Member of either the House of Representatives or the Senate is incapable of being
chosen or of sitting as a Member of the other House."' Thus, a Member of either House
must resign if he or she wishes to stand as a candidate for election to the other House.

Electoral Act provisions

In order to be eligible to become a Member of the House of Representatives a person
must:

e have reached the age of 18 years;

® be an Australian citizen; and

e be an elector, or qualified to become an elector, who is entitled to vote in a House of

Representatives election. >

A person is incapable of being chosen or of sitting as a Member if he or she has been
convicted of bribery, undue influence or interference with political liberty, or has been
found by the Court of Disputed Returns to have committed or attempted to commit
bribery or undue influence when a candidate, disqualification being for two years from
the date of the conviction or finding. 1

A person is disqualified by virtue of not being eligible as an elector, in accordance with
section 163 of the Commonwealth Electoral Act, if the person is of unsound mind."*

No person who nominates as a Member of the House of Representatives can be at the
hour of nomination a member of a State Parliament, the Northern Territory Legislative
Assembly or the Australian Capital Territory Legislative Assembly. "

Challenges to membership

The House may, by resolution, refer any question concerning the qualifications of a
Member to the Court of Disputed Returns.'® There have been two instances of the House
referring a matter to the Court,'” although other motions to do so have been debated and
negatived.'® The ability of the House to refer such a matter to the Court of Disputed
Returns does not mean that the House cannot itself act, and it has done so. 19

A person’s qualifications to serve as a Member may also be challenged by way of a
petition to the Court of Disputed Returns challenging the validity of his or her election on
the grounds of eligibility (such petitions may also relate to alleged irregularities in
connection with elections—see Chapter on ‘Elections and the electoral system’, and see
Appendix 13 for a full listing).

Section 44(i) of the Constitution

The 1992 petition in relation to the election of Mr Cleary (see 44(iv) below) also
alleged that other candidates at the by-election were ineligible for election on the ground
that, although naturalised Australian citizens, they were each, by virtue of their holding

11 Constitution, s. 43.

12 Commonwealth Electoral Act 1918, s. 163. The Parliament has laid down these qualifications in place of those prescribed in
s. 34 of the Constitution. There is thus no upper age limit. The oldest Member when first elected was Sir Edward Braddon in
1901, aged 71 years. The youngest to be elected were W. Roy in 2010, aged 20, and E.W. Corboy in 1918, aged 22 (by-
election). Until 1973 the minimum qualification age was 21.

13 Commonwealth Electoral Act 1918, s. 386.

14 Commonwealth Electoral Act 1918, s. 93.

15 Commonwealth Electoral Act 1918, s. 164.

16 Commonwealth Electoral Act 1918, s. 376; and see Ch. on ‘Elections and the electoral system’.

17 To end 2017: cases of Mr Joyce, see p. 138, and Mr Feeney, see p. 139.

18 Cases of Mr Entsch, see p. 142, and Mr Baume, see p. 143.

19 Case of Mr Entsch, see p. 142.
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dual nationality, a subject or a citizen or entitled to the rights or privileges of a subject or
citizen of a foreign power. As the election was declared void the necessity for the Court to
rule on the status of these other candidates did not arise, but the matter was addressed in
the Court’s reasons for judgment. The justices agreed that dual citizenship in itself would
not be a disqualification under section 44(i) provided that a person had taken ‘reasonable
steps’ to renounce his or her foreign nationality. The majority of justices found that the
candidates concerned in this case had not taken such reasonable steps, as they had
omitted to take action open to them to seek release from or discharge of their original
citizenships.*

In 1998 the election of Mrs Heather Hill as a Senator for Queensland was challenged
by petitions to the Court of Disputed Returns. Mrs Hill had been born in the United
Kingdom but had become an Australian citizen before nomination. She renounced her
British citizenship after the election. The Court ruled that Mrs Hill was at the date of her
nomination a subject or citizen of a foreign power within the meaning of s. 44(i) and had
not been duly elected.”

In July 2017 Mr Scott Ludlam (W.A.) and Ms Larissa Waters (QId) resigned as
Senators, having discovered that they were disqualified on grounds of dual nationality.
The Senate referred these cases and that of Senator Matthew Canavan (QId) to the Court
of Disputed Returns, and later also referred the cases of Senator Malcolm Roberts (Qld),
Senator Fiona Nash (QId) and Senator Xenophon (S.A).** During these events the House
referred the case of the Member for New England, the Hon. Barnaby Joyce MP (Leader
of the National Party and Deputy Prime Minister), to the Court of Disputed Returns when
Mr Joyce announced he had been advised that, although born in Australia, he was
considered by New Zealand law to be a New Zealand national by descent.” The Court
heard these seven references together. Matters raised in submissions included the possibly
different status in relation to s. 44(i) of foreign citizenship by birth and foreign citizenship
by descent and the operation of s.44(i) when a person is unaware of their foreign
citizenship.

In its reasons for judgement the Court noted that s. 44(i) draws no distinction between
foreign citizenship by place of birth, by descent or by naturalisation. The Court
summarised the proper construction of s. 44(i) as follows:

Section 44(i) operates to render "incapable of being chosen or of sitting" persons who have the status
of subject or citizen of a foreign power. Whether a person has the status of foreign subject or citizen is
determined by the law of the foreign power in question. Proof of a candidate's knowledge of his or her
foreign citizenship status (or of facts that might put a candidate on inquiry as to the possibility that he
or she is a foreign citizen) is not necessary to bring about the disqualifying operation of's 44(i).

A person who, at the time that he or she nominates for election, retains the status of subject or citizen
of a foreign power will be disqualified by reason of s 44(i), except where the operation of the foreign
law is contrary to the constitutional imperative that an Australian citizen not be irremediably prevented
by foreign law from participation in representative government. Where it can be demonstrated that the
person has taken all steps that are reasonably required by the foreign law to renounce his or her
citizenship and within his or her power, the constitutional imperative is engaged.**

In regard to the seven cases, the Court ruled that:

20 Sykesv. Cleary (1992) 109 ALR 577.

21 Suev. Hill (1999) 163 ALR 648. The reasons for judgment stated that the United Kingdom has been a foreign power for the
purposes of s. 44(i) since, at the latest, the passage of the Australia Act 1986.

22 J2016-18/1599 (8.8.2017), 1630 (9.8.2017), 1788, 1789 (4.9.2017).

23 VP 2016-18/958 (14.8.2017). This was the first time the House had referred a question on the qualifications of a Member to the
Court.

24 Re Canavan [2017] HCA 45.
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o the Court could not be satisfied, on the evidence before it, that Senator Canavan had
been an Italian citizen at the date of nomination;

e Senator Xenophon’s status at the date of nomination as a British Overseas Citizen
(which did not bestow the rights or privileges of a citizen) did not make him a
subject or citizen of the United Kingdom for the purposes of's. 44(i);

e in the other five cases, the persons involved had held foreign citizenship at the date
of nomination® and had been incapable of being chosen or sitting as a Senator or
Member by reason of s. 44(i), and the places for which they had been returned were
therefore vacant;

e the vacant Senate places were to be filled by special counts®® of the 2016 ballot
papers, and a by-election was to be held for the division of New England.*’

After the Court’s decision an additional three Senators and a Member resigned, having
found that they that they were also disqualified on grounds of dual nationality.28
CITIZENSHIP REGISTER

Following the above cases, Members were required by a resolution of the House to
provide a statement to the Registrar of Members’ Interests in relation to their Australian
citizenship and any possible citizenship of another country. Information to be supplied
included the birth and citizenship details of the Member, their citizenship at the date of
nomination for the 45th Parliament, and steps taken to renounce any other citizenship.
Birth details of parents, grandparents and spouse were also required.”’
SUBSEQUENT REFERRALS

After the Citizenship Register was made public two further cases were referred to the
Court of Disputed Returns, both involving renunciation of UK citizenship by descent. In
the case of the Member for Batman, Mr D. Feeney, no evidence of renunciation of UK
citizenship was available to be produced, and he resigned before the court considered his
position. Later the court ruled his seat to be vacant by reason of s. 44(1).*° In the case of
Senator K. Gallagher, the Senator had taken action to renounce her UK citizenship before
nomination but, because of the time taken to process the matter in the UK, the
renunciation had not become effective until after election. The Court ruled that Senator
Gallagher was incapable of being chosen or of sitting as a Senator by reason of's. 44(i) of
the Constitution when she nominated for election, and there was a vacancy in the Senate
for the place for which she was returned.®’ The Court held that the exception provided by
the constitutional imperative referred to in Re Canavan (see extract at page 138) did not
apply to Senator Gallagher’s situation under British law.*”

25 Waters, Canada; Ludlam, Joyce, New Zealand; Roberts, Nash, United Kingdom. All had renounced their foreign citizenship prior
to court proceedings.

26 That is, with the votes cast for the disqualified candidate being given to the candidate next in the order of the voter’s preference.

27 Having renounced his other citizenship Mr Joyce stood again and was elected.

28 Each held British citizenship by descent: Senator S. Parry (Tas.) (President of the Senate); Senator J. Lambie (Tas.); Senator S.
Kakoschke-Moore (S.A.); Member for Bennelong, Mr J. Alexander. Mr Alexander was elected at the ensuing by-election.

29 VP2016-18/1235 (4.12.2017). A similar resolution was agreed to by the Senate, J 2016-18/2179-80 (13.11.2017).

30 Referred by House, VP 2016-18/1274-5 (6.12.2017); Mr Feeney’s personal explanation, H.R. Deb. (5.12.2017) 12731; he
resigned on 1.2.2018; High Court order dated 23.2.2018, VP 2016-18/1398-9 (26.2.2018).

31 Referred by Senate, J 2016-18/2471-2 (6.12.2017). Re Gallagher [2018] HCA 17. Following the ruling on 9 May 2018 four
Members in comparable circumstances, having held dual British citizenship at the date of their nomination, resigned their seats:
Member for Braddon, Ms J. Keay; Member for Fremantle, Mr J. Wilson; Member for Longman, Ms S. Lamb; Member for
Mayo, Ms R. Sharkie.

32 The Court held that the constitutional imperative is engaged when both of two circumstances are present. First, the foreign law
must operate irremediably to prevent an Australian citizen from participation in representative government. Secondly, that person
must have taken all steps reasonably required by the foreign law and within his or her power to free himself or herself of the
foreign nationality.
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Section 44(ii) of the Constitution

In 2016 the Senate referred the qualification of Mr Rodney Culleton as a Senator for
Western Australia to the Court of Disputed Returns. Prior to his nomination for election
Mr Culleton had been convicted in his absence in the Local Court of New South Wales
for the offence of larceny, making him liable to be sentenced for a maximum term of two
years. The court later granted an annulment of the conviction.

The Court of Disputed Returns ruled on 3 February 2017 that, at the date of the 2016
election, Mr Culleton was a person who had been convicted and was subject to be
sentenced for an offence punishable by imprisonment for one year or longer, and that the
subsequent annulment of the conviction had no effect on that state of affairs. It followed
that Mr Culleton was incapable of being chosen as a Senator, and that there was a
vacancy in the Senate for the place for which he had been returned.™

Section 44(iv) of the Constitution

On 3 September 1975 the Queensland Parliament chose Mr Albert Field to fill a casual
vacancy caused by the death of a Senator. A motion was moved in the Senate to have his
eligibility referred to the Standing Committee of Disputed Returns and Qualifications on
the ground that he was not eligible to be chosen because he had not resigned from an
office of profit under the Crown.** The motion was defeated and Senator Field was sworn
in.*> A writ was served on Senator Field on 1 October 1975 challenging his eligibility.*®
The Senate then granted him leave of absence for one month.”” The Senate was dissolved
on 11 November and the matter did not come to court.

On 11 April 1992 Mr Philip Cleary was elected at a by-election for the division of
Wills. Mr Cleary, a teacher, had been on leave without pay at the time of nomination and
polling, but had resigned from his teaching position before the declaration of the poll. A
petition to the Court of Disputed Returns disputed the election on the ground that Mr
Cleary had held an office of profit under the Crown by reason, inter alia, of his being an
officer of the Education Department of Victoria. The Court ruled on 25 November 1992
that Mr Cleary had not been duly elected and that his election was absolutely void. In its
reasons for judgment the Court found unanimously that, as a permanent officer in the
teaching service, Mr Cleary had held an office of profit under the Crown, that it was
irrelevant that he was on leave without pay, and that the section applied to State as well as
Commonwealth officers. The majority judgment of the Court was that the word ‘chosen’
in section 44(iv) related to the whole process of being elected, which commenced from
and included the day of nomination, and that Mr Cleary was therefore ‘incapable of being
chosen’.”® Mr Cleary was subsequently elected as the Member for Wills at the March
1993 general election.

On 2 March 1996 Miss J. Kelly was elected for the division of Lindsay. At the time of
her nomination Miss Kelly had been an officer of the Royal Australian Air Force,
although she had, at her request, been transferred to the RAAF Reserve before the date of
the poll. A petition to the Court of Disputed Returns challenged the election on the basis
of section 44(iv). Before the decision of the Court it became common ground between the

33 Re Culleton [No 2] [2017] HCA 4.

34 11974-75/905-6; S. Deb. (9.9.1975) 603.

35 11974-75/905-6.

36 Odgers, 6th edn, pp. 152-3.

37 11974-75/928.

38 Sykes v. Cleary (1992) 109 ALR 577. VP 1990-92/1907 (25.11.1992).
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parties that Miss Kelly had been incapable of being chosen as a Member of the House of
Representatives while serving as an officer of the RAAF at the time of her nomination as
a candidate. The Court ruled on 11 September 1996 that Miss Kelly had not been duly
elected and that her election was absolutely void.”> A new election was held for the
division and Miss Kelly was elected.

Also in 1996 was the case of Ms J. Ferris, who was elected as a Senator for South
Australia. However, between the date of nomination and the declaration of the result
Ms Ferris had been employed by a Parliamentary Secretary and, anticipating a challenge
under section 44(iv), she resigned before taking her seat. The South Australian Parliament
subsequently appointed her to the casual vacancy thus created.*’

In November 2017 Ms H. Hughes, who had been identified by special count as the
candidate to fill the Senate place for which Senator Nash was ineligible under section
44(1) (see page 138), was found ineligible under section 44(iv). After the election she had
been employed as a part-time member of the Administrative Appeals Tribunal. The High
Court found that because of the disqualification of Senator Nash, the process of choice
for the election of a Senator remained incomplete. By choosing to accept the appointment
during this period Ms Hughes had forfeited the opportunity to benefit in the future from
any special count of the ballot papers.*!

In February 2018 the High Court ruled that Mr S. Martin, Councillor of the Devonport
City Council and Mayor of Devonport, was not incapable (by holding these offices) of
being chosen or of sitting as a Senator by reason of section 44(iv).**

The view has been expressed that a person who accepts an office of profit under the
Crown is disqualified from the date of appointment to and acceptance of the office rather
than from the time he or she commences duties or receives a salary.

The provisions of section 44(iv) concerning ‘any pension payable during the pleasure
of the Crown out of any of the revenues of the Commonwealth’ have not been subject to
judicial determination. It may be considered that a pension payable under the provisions
of an Act of the Commonwealth Parliament would not be caught by the term ‘payable

during the pleasure of the Crown’.**

Section 44(v) of the Constitution

In 1975 a witness before the Joint Committee on Pecuniary Interests alleged that
Senator Webster (a member of the committee) was disqualified from sitting as a Senator
under section 44(v), as he was a director, manager, secretary and substantial shareholder
in a company which had had contracts with Commonwealth government departments.*
The chair of the committee wrote to the President of the Senate informing him of the
allegation.”® The President read the letter to the Senate®” which agreed to a resolution

39 Freev. Kelly & Anor, Judgment 11 September 1996, (No. S94 of 1996). Miss Kelly was also ordered to pay two thirds of the
petitioner’s costs. A further basis of challenge under s. 44(i), a claim that at the time of nomination Miss Kelly held dual
Australian and New Zealand citizenship, was not pursued at the trial of the petition.

40 For further details and discussion see Odgers, 14th edn, pp. 168-9.

41 Re Nash [No 2] [2017] HCA 52.

42 Re Lambie [2018] HCATrans 7 (6 February 2018).

43 Opinion of Solicitor-General relating to appointment of Senator Gair as Ambassador to Ireland, dated 4 April 1974—see S. Deb.
(3.4.1974) 638-9; and see Odgers, 6th edn, pp. 56-7.

44 And see advice by Australian Government Solicitor, dated 4 March 2005.

45 Joint Committee on Pecuniary Interests of Members of Parliament, Declaration of interests, Transcript of evidence, Vol. 2, 5
March — 15 April, AGPS, Canberra, 1975, p. 1503.

46 “Qualifications of Senator Webster’, Reference to Court of Disputed Returns, PP 113 (1975) 11.

47 11974-75/597 (15.4.1975).
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referring the following questions to the Court of Disputed Returns: whether Senator
Webster was incapable of being chosen or of sitting as a Senator; and whether Senator
Webster had become incapable of sitting as a Senator. **

The two questions referred to the Court were answered in the negative.” The Chief
Justice in his judgment said that the facts refuted any suggestion of any lack of integrity
on the part of Senator Webster, or of any intention on his part to allow the Crown to
influence him in the performance of his obligations as a member of the Senate and further
that there was at no time any agreement of any kind between Senator Webster and the
Public Service of the Commonwealth.*’

On 10 June 1999 a motion was moved in the House—

That the following question be referred to the Court of Disputed Returns for determination, pursuant
to section 376 of the Commonwealth Electoral Act 1918: Whether the place of the honourable
Member for Leichhardt (Mr Entsch) has become vacant pursuant to the provisions of section 44(v) of
the Constitution.

The Attorney-General moved, as an amendment—

That all words after ‘That’ be omitted with a view to substituting the following words: ‘the House
determines that the Member for Leichhardt does not have any direct or indirect pecuniary interest with
the Public Service of the Commonwealth within the meaning of section 44(v) of the Constitution by
reason of any contract entered into by Cape York Concrete Pty Ltd since 3 October 1998 and the
Member for Leichhardt is therefore not incapable of sitting as a Member of this House’.

The amendment and amended motion were carried. Attempts to rescind them and to
censure the Attorney-General for ‘usurping the role of the High Court in its capacity to
act as the Court of Disputed Returns’ were negatived.”'

Mr Robert Day resigned as Senator for South Australia on 1 November 2016. On
7 November the Senate referred his qualification as a Senator to the Court of Disputed
Returns. The Court ruled on 5 April 2017 that, prior to and at the date of the 2016 federal
election, Mr Day was a person who had an indirect pecuniary interest in an agreement
with the Public Service of the Commonwealth. Premises leased by the Commonwealth
for use by Mr Day as his electorate office had been owned by a company indirectly
associated with Mr Day and the company had directed on 26 February 2016 that rental
payments be made to a bank account owned by Mr Day. By reason of s. 44(v) of the
Constitution, Mr Day was therefore incapable of sitting as a Senator on and after that
date, being a date prior to the dissolution of the 44th Parliament. Mr Day was incapable
of being chosen as a Senator in the 45th Parliament, and there was therefore a vacancy in
the Senate for the place for which he had been returned. ™

In 2017 a suit was brought in the High Court against the Hon. Dr D. Gillespie, MP,
under the Common Informers (Parliamentary Disqualifications) Act, in relation to his
ownership of a shop leased to an outlet of Australia Post, a government-owned
corporation. However, the question of Dr Gillespie’s qualification under section 44(v)
was not considered by the court under these proceedings (see page 159).

48 J1974-75/628-9 (22.4.1975).

49 J1974-75/821 (9.7.1975).

50 In re Webster (1975) 132 CLR 270.

51 VP 1998-2001/594-607 (10.6.1999); H.R. Deb. (10.6.1999) 6720-35. See also ‘Interpretation of the Constitution or the law’ in
Ch. on ‘The Speaker, Deputy Speakers and officers’ for note of Speaker’s decision on the validity of the amendment.

52 Re Day [No 2] [2017] HCA 14.
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Section 45(ii) of the Constitution

The interpretation and application of section 45(ii) arose in 1977 in connection with
Mr M. Baume, MP, who, before entering Parliament, had been a member of a
stockbroking firm which had collapsed. On 5 May 1977 a motion was moved:

... that the question whether the place of the Honourable Member for Macarthur [Mr Baume] has
become vacant pursuant to the provisions of section 45(ii) of the Constitution of the Commonwealth
of Australia be referred for determination to the Court of Disputed Returns pursuant to section 203 of
the Commonwealth Electoral Act.™

It was argued that an agreement made by Mr Baume with the appointed trustee of the
firm constituted a deed of arrangement or, alternatively, that he received benefits as a
consequence of arrangements made by other members of the firm under the Bankruptcy
Act. Speaking against the motion the Attorney-General presented three legal opinions,
including a joint opinion by himself and the Solicitor-General, to the effect that the
matters did not come within the scope of section 45(ii), and stated that the deed executed
by Mr Baume was not a deed of arrangement within the meaning of the Bankruptcy Act,
not being a deed executed by him as a debtor under the Act as a deed of arrangement. On
the question of whether Mr Baume had received benefits under the Bankruptcy Act as a
result of deeds executed by other members of the firm, the opinions were to the effect that
while benefits had been conferred, these were not the benefits to which section 45(ii)
refers, and that the provision applies where a debtor takes benefits as a party to a
transaction, as distinct from receiving benefits as a non-participant. The Attorney-General
argued that there was no need for the matter to be referred to the Court of Disputed
Returns and that the Government wanted it to be decided by the House. The motion for
referral was negatived.™

There has been no precedent in the House of Representatives of the seat of a Member
being vacated because he or she has become bankrupt. Therefore, while a seat is vacated
at the instant that the Member is declared bankrupt, the machinery for bringing this fact to
the attention of the House is not established. The proper channel of communication
would seem to be between the court and the Speaker and this could be achieved by a
notification to the Clerk of the House who would then advise the Speaker. The Speaker
would then inform the House, if it were sitting, and issue a writ for a by-election
following the usual consultations. If the House was not sitting, the Speaker could issue
the writ as soon as convenient and not wait for the House to reconvene.

Section 163 of the Commonwealth Electoral Act
Senator W. R. Wood, it transpired, had not been an Australian citizen at the time of his
election, as required by subsection 163(1) of the Commonwealth Electoral Act, although
he had believed himself to be a citizen and subsequently became one. On 16 February
1988 the Senate referred the following questions to the Court of Disputed Returns:
e whether there was a vacancy in the representation of New South Wales in the Senate
for the place for which Senator Wood had been returned,
e if s0, whether such vacancy could be filled by the further counting or recounting of
ballot papers cast for candidates for election for Senators for New South Wales at the
election;

53 HR. Deb. (5.5.1977) 1598-1610; VP 1977/108-12 (5.5.1977).
54 H.R. Deb. (5.5.1977) 1598-1608. See also PP 131 (1981) 33—4.
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e alternatively, whether in the circumstances there was a casual vacancy for one
Senator for the State of New South Wales within the meaning of section 15 of the
Constitution.”

The decision of the court, handed down on 12 May 1988, was to the effect that there was
a vacancy, that the vacancy was not a casual vacancy within the meaning of section 15 of
the Constitution, and that the vacancy could be filled by the further counting or
recounting of ballot papers. The court held that Mr Wood had not been eligible for
election, that a vacancy had existed since the election, and that a recount should be
conducted as if Mr Wood had died before polling day but with his name remaining on the
ballot paper and attracting votes and with votes cast for him given to the candidate next in
the order of the voter’s preference.”® Following a recount the court declared Ms L. P,
Dunn, of the same party as Mr Wood, to be the elected candidate.”’

SWEARING-IN

The Constitution provides that every Member of the House of Representatives, before
taking his or her seat, must make and subscribe an oath or affirmation of allegiance before
the Governor-General or some person authorised by the Governor-General.”® The oath or
affirmation takes the following form:

OATH

I, A.B., do swear that I will be faithful and bear true allegiance to Her Majesty Queen Elizabeth the
Second, Her heirs and successors according to law. SO HELP ME GOD!

AFFIRMATION

I, A.B., do solemnly and sincerely affirm and declare that I will be faithful and bear true allegiance to
Her Majesty Queen Elizabeth the Second, Her heirs and successors according to law.*’

The oath of allegiance need not necessarily be made on the authorised version of the
Bible, although this has been the common practice. A Member may recite the oath while
holding another form of Christian holy book, or, in respect of a non-Christian faith, a
book or work of such a nature. The essential requirement is that every Member taking an
oath should take it in a manner which affects his or her conscience regardless of whether
a holy book is used or not.*

The oath or affirmation of allegiance taken by all Members at the beginning of a new
Parliament is normally administered by a person authorised by the Governor-General,
who is usually a Justice of the High Court.®" This person is ushered into the Chamber and
conducted to the Chair by the Serjeant-at-Arms. The commission from the Governor-
General to administer the oath or affirmation is read to the House by the Clerk.®*

The taking of the oath or affirmation follows the presentation by the Clerk of the
returns to the writs for the general election, showing the Member elected for each

55 S. Deb. (16.2.1988) 3-16.

56 In re Wood (1988) 167 CLR 145.

57 J1987-90/845 (22.8.1988).

58 Constitution, s. 42.

59 Constitution, Schedule.

60 Advice of Attorney-General’s Department, dated 16 February 1962. The choice of oath or affirmation is not a sure indicator of
religious views; some strongly religious Members have chosen to affirm—see Deirdre McKeown, Oaths and affirmations made
by the executive and members of the federal parliament since 1901, Parliamentary Library research paper, 2013—14: pp 4-6.

61 See also Ch. on ‘The parliamentary calendar’.

62 E.g. VP2013-16/2 (12.11.2013).
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electoral division.”> A Member may not take part in any proceedings of the House until
sworn in.** It is also considered that a Member should not participate in the work of
committees until sworn in.

All Members elected for that Parliament are called by the Clerk in turn and approach
the Table in groups of approximately ten to twelve, make their oath or affirmation, and
subscribe (sign) the oath or affirmation form. The Ministry is usually sworn in first,
followed by the opposition executive. Other Members are then sworn in. The numbers of
Members who have sworn an oath or made an affirmation are inserted on Attestation
Forms which are signed by the person authorised.

Members not sworn in at this stage may be sworn in later in the day’s proceedings or
on a subsequent sitting day by the Speaker, who receives a commission from the
Governor-General to administer the oath or affirmation. This commission is presented to
the House by the Speaker.” Those Members elected at by-elections during the course of
a Parliament are also sworn in by the Speaker. In the case of a vacancy in the Speakership
and the election of a new Speaker another commission is provided. A new Member
elected at a by-election has been sworn in by an Acting Speaker, an authority for him or
her to administer the oath or affirmation during any absence of the Speaker having been
issued by the Governor-General.®® The oath or affirmation is sworn or made by the
Member in the presence of the Clerk at the head of the Table. The oath or affirmation
form is then signed by the Member and passed to the Speaker for attestation.

The authority from the Governor-General to the Speaker to administer oaths or
affirmations to Members is customarily renewed when a new Governor-General is
appointed,®” although this practice may not be strictly necessary.®*

In the event of the demise of the Crown, the UK House of Commons meets
immediately and Members again take the oath.”’ This practice is not followed in
Australia.”

NEW MEMBERS

Before a new Member elected at a by-election takes his or her seat, the Speaker
announces the return of the writ for that division and, after admitting the new Member to
the Chamber, administers the oath or affirmation, as described above.”' This procedure
has often taken place at the beginning of a day’s proceedings, immediately after
Prayers, ” but 2 p.m. has been used with increasing frequency.”

It is customary for a new Member elected at a by-election, on being admitted, to be
escorted to the Table by two Members of the Member’s own party. This custom is derived
from the UK House of Commons which resolved on 23 February 1688 that ‘in

63 S.0.4(e).

64 On the opening day of the 21st Parliament a Member who had not been sworn in entered the House during the election of the
Speaker. Having been advised that he could not take his seat until sworn in, he withdrew and was later sworn in by the Speaker,
VP 1954-55/8 (4.8.1954).

65 E.g. VP2013-16/7 (12.11.2013).

66 E.g. VP 1987-88/771 (17.10.1988).

67 E.g. VP2008-10/517 (15.9.2008).

68 Advice of Attorney-General’s Department, dated 24 July 1969.

69 May, 24th edn, p. 154.

70 VP 1934-36/511-12 (10.3.1936); VP 1951-53/255 (6.2.1952), 257 (7.2.1952).

71 If the Member is not present the announcement of the return of the writ may be made one or more days before the admission of
the Member, e.g. VP 2008-10/513 (15.9.2008), 532 (17.9.2008).

72 E.g. VP 1993-96/1613 (5.12.1994).

73 E.g. VP 2008-10/575-6 (25.9.2008).
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compliance with an ancient order and custom, they are introduced to the Table between
two Members, making their obeisances as they go up, that they may be the better known
to the House™.”*

FIRST SPEECH

The term ‘first speech’ is used to describe the first speech made by a Member
following his or her first election to the House,”” even though the Member may have had
previous parliamentary experience in a State Parliament or the Senate. In a new
Parliament, a newly elected Member normally makes his or her first speech during the
Address in Reply debate. Members elected at by-elections have sometimes made their
first speeches in debate on Appropriation Bills to which the normal rule of relevance does
not apply. The relevance rule has been suspended to allow Members to make first
speeches during debate on bills to which the rule would otherwise have applied.”®
Standing and sessional orders have been suspended to allow a Member elected at a by-
election to make a statement—in effect a first speech—for a period not exceeding 20
minutes,77 and without limitation of time.”®

A speech made in relation to a condolence motion is not regarded as a first speech, nor
is the asking of a question without notice.” A speech by a newly elected Member in his
or her capacity as Minister or opposition spokesperson—for example, a Minister’s second
reading speech on a bill or the opposition speech in reply, or a speech in reply on a matter
of public importance—is also not regarded as a first speech, which has been declared to
be ‘a speech of a Member’s choice that is made at the time of his or her choosing’.™’ It is
considered that a Member should not make a 90 second or three minute statement or a
speech in the adjournment debate until he or she has made a first speech.

There is a convention in the House that a first speech is heard without interjection®' or
interruption, and the Chair will normally draw the attention of the House to the fact that a
Member is making a first speech.®® In return for this courtesy the Member should not be
unduly provocative. There have been occasions, however, when a Member’s first speech
has not been heard in silence.™ It has also been customary not to make other than kindly
references to the first speech of a Member,** although this convention has also not always
been observed. In 1967 a Member moved an amendment to a motion to take note of a
ministerial statement during his first speech.®

A recording of a Member’s first speech is taken from the televised proceedings of the
House and a copy made available to the Member.

74 May, 24th edn, p. 374.

75 That is, first ever election—election to a different seat is not counted.

76 E.g. VP 2008-10/452-3 (26.8.2008).

77 VP 2002-04/708 (6.2.2003).

78 VP 2013-15/1636 (13.10.2015).

79 E.g. see HR. Deb. (25.2.1964) 19; H.R. Deb. (10.3.1964) 415; H.R. Deb. (1.5.1996) 156; H.R. Deb. (14.2.2008) 394.
80 H.R. Deb. (9.5.1990) 83; H.R. Deb. (17.5.1990) 746.

81 H.R. Deb. (23.2.1950) 91.

82 E.g. HR. Deb. (5.9.1991) 816; H.R. Deb. (11.10.2000) 21235; H.R. Deb. (15.10.2008) 9235; H.R. Deb. (29.9.2010) 159.
83 H.R. Deb. (25.3.1976) 1046; H.R. Deb. (26.11.1980) 99.

84 H.R. Deb. (13.4.1954) 364.

85 H.R. Deb. (16.5.1967) 2166-72; VP 1967-68/116 (16.5.1967).
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VALEDICTORY SPEECH

Members who do not intend to stand for re-election at the end of a Parliament, and
Members resigning during a Parliament, are traditionally given the opportunity to make
valedictory remarks to the House. Generally, these are made as statements by indulgence
of the Speaker,*® although on occasion Members have made valedictory speeches while
technically speaking on the second reading of a bill.*’

Since 2010 Members who have stood for re-election but not been elected, not having
had the opportunity to make valedictory remarks, have been given the opportunity to
provide a written statement in lieu of a speech. Since 2016, Members who have not
recontested a general election, whether or not they have made valedictory remarks in the
House, have also been given the opportunity to provide a written statement. A booklet
Statements of thanks and appreciation by former Members of the [previous] Parliament
has been presented to the House early in the new Parliament.*®

PECUNIARY INTEREST

In the House of Representatives matters to do with the pecuniary interests of
Members® are governed by precedent and practice established in accordance with
sections 44 and 45 of the Constitution, standing orders 134 and 231 and by resolutions of
the House.

Section 44(v) of the Constitution states that any person who has any direct or indirect
pecuniary interest in any agreement with the Public Service of the Commonwealth
otherwise than as a member and in common with the other members of an incorporated
company consisting of more than 25 persons shall be incapable of being chosen or of
sitting as a Senator or a Member of the House of Representatives (see page 141 for cases
of Senator Webster and Mr Entsch).

Section 45(iii) provides that if a Senator or Member of the House of Representatives
directly or indirectly takes or agrees to take any fee or honorarium for services rendered to
the Commonwealth, or for services rendered in the Parliament to any person or State, the
place of the Senator or Member shall thereupon become vacant. There are no recorded
cases of any substantive action taken under this section.

Standing order 134(a) states that a Member may not vote in a division on a question
about a matter, other than public policy, in which he or she has a particular direct
pecuniary interest. Public policy can be defined as government policy, not identifying any
particular person individually and immediately.

A Member’s vote can only be challenged on the grounds of pecuniary interest by
means of a substantive motion moved immediately following the completion of a
division. If the motion is carried, the vote of the Member is disallowed.”® On this matter
May states:

A motion may be made, however, to object to a vote of a Member who has a direct pecuniary interest
in a question. Such an interest must be immediate and personal. On 17 July 1811 the rule was
explained thus by Mr Speaker Abbot: ‘This interest must be a direct pecuniary interest, and separately

86 The time is not limited. Between 2013 and 2016 a limit of 20 minutes was specified, but not strictly enforced.

87 The rules of relevance have not been enforced on such occasions, and points of order not taken, e.g. H.R. Deb. (24.6.2010)
6540, 6545, 6561.

88 E.g. VP2016-18/509 (9.2.2017).

89 Certain additional considerations relating to Ministers are covered in the Chapter on ‘House, Government and Opposition’.

90 S.O. 134(b).
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belonging to the persons whose votes were questioned, and not in common with the rest of his

Majesty’s subjects, or on a matter of state policy”.”'

It would seem highly unlikely that a Member would become subject to a disqualification
of voting rights in the House of Representatives because the House is primarily
concerned with matters of public or state interest. All legislation which comes before the
House deals with matters of public policy and there is no provision in the standing orders
for private bills.”

There have been a number of challenges in the House on the ground of pecuniary
interest and in each case the motion was negatived or ruled out of order.

A case occurred in 1923 when the Speaker, on a motion to disallow a Member’s vote,
delivered a lengthy statement in which he referred to a statement in May similar to the
above-mentioned reference and certain cases in the State Parliaments. He drew attention
to the distinction which had to be made between public and private bills and quoted the
opinion of a Speaker of the Victorian Legislative Assembly that the practice was correctly
stated that the rules governing a matter of pecuniary interest did not apply to questions of
public policy, or to public questions at all.”

In 1924 the question was raised as to whether the votes of certain Members, who were
interested shareholders in a company which was involved in the receipt of a large sum
from the Government, should be allowed. The Speaker made it quite clear that it was not
his decision to rule on the matter as the responsibility lay with the House, although he felt
it his duty to point out, as he had on a previous occasion, the precedents and practice
involved. The Speaker suggested that, if Members considered the matter sufficiently
important, it might be debated as a matter of privilege following the moving of a
substantive motion. No further action was taken.”*

In 1934 the Speaker was asked to rule whether certain Members were in order in
recording a vote if they were directly interested as participants in the distribution of the
money raised by means of the legislation. The Speaker stated that he could not have a
knowledge of the private business of Members and therefore was not in a position to
know whether certain Members had, or did not have, a pecuniary interest in the bill. He
referred to the relevant standing order and advised that the words ‘not held in common
with the rest of the subjects of the Crown’ really decided the issue. The matter was not
further pursued.”

In 1948 the Chair in ruling on a point of order stated that ‘the honourable Members
referred to are interested financially in the ownership of certain commercial broadcasting
stations, but only jointly and severally with other people. Therefore, they are entitled to
vote on the measure now before the House’.”® A similar case was recorded in 1951 when
the Speaker ruled that a Member who was financially interested in a bill, other than as a
shareholder in a company under discussion, should declare himself. The Speaker
concluded his remarks by saying that it was not his duty to make an inquiry.”’

91 May, 24th edn, p. 83.

92 Joint Committee on Pecuniary Interests of Members of Parliament, Declaration of interests, Transcript of evidence, vol. 1,
30 January—27 February, AGPS, Canberra, 1975, p. 65.

93 VP 1923-24/179-80 (23.8.1923); H.R. Deb. (23.8.1923) 3380-3.

94 VP 1923-24/405 (11.9.1924); H.R. Deb. (11.9.1924) 4334-7.

95 H.R. Deb. (12.12.1934) 1130.

96 H.R. Deb. (24.11.1948) 3470.

97 H.R.Deb. (15.11.1951) 2154. For a precedent of a Member declaring his interest in a bill before a division is taken see H.R.
Deb. (3.11.1977) 2817.
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In 1957% and 1958,” when the House was dealing with banking legislation, the Chair
ruled out of order any challenge to a Member’s vote, the ground of the ruling being that
the vote was cast on a matter of public policy. This distinction was recognised in 2006 in
response to a point of order before the House voted on a bill to provide for the sale of a
health insurance fund.'*

In 1998 a Member concluded that he should not vote on a bill containing, inter alia, an
amendment to the Parliamentary Contributory Superannuation Act which he understood
dealt with an anomaly in respect of his own superannuation entitlements.'”" Even in this
case it could be argued that the issue was one of public policy and that the amendments in
question would have effect in respect of others in similar circumstances (the Member was
not identified personally and immediately).

In 1984 the House resolved, inter alia, that Members must declare any relevant interest
at the beginning of a speech (in the House, in the then committee of the whole or in a
committee), and if proposing to vote in a division. It was not necessary to declare an
interest when directing a question. In 1988 the requirement was abolished, following a
report from the Committee of Members’ Interests which expressed doubt that the
requirement served any useful purpose.'®> Members of course are still free to make such
a declaration, and from time to time do so. 103

In the UK House of Commons declarations of relevant interests are required in debate
and other proceedings, and when giving notice, including notice of questions. However, it
is recognised that during certain proceedings, such as oral questions, declaration may not
be practicable.'**

For summaries of the recommendations of the Joint Committee on Pecuniary Interests
of Members of Parliament (1974-5),'”” and the (government) Committee on Public Duty
and Private Interest (1978-9)'% see earlier edition.'"’

Personal interest in committee inquiry

Standing order 231 states that no Member may sit on a committee if he or she has a
particular direct pecuniary interest in a matter under inquiry by the committee. No
instances have occurred in the House of a Member not sitting on a committee for the
reason that he or she was pecuniarily interested. The requirements for oral declaration
introduced by the resolution mentioned above, in force from 1984 to 1988, also referred
to committee proceedings. Members have been advised to declare at committee meetings
any matters, whether of pecuniary or other interest, where there may be, or may be
perceived to be, a possible conflict of interest. (For further discussion see ‘Pecuniary and
personal interest’ in Chapter on ‘Parliamentary committees’.)

98 VP 1957-58/282 (21.11.1957); H.R. Deb. (21.11.1957) 2447-9.
99 VP 1958/30 (19.3.1958); H.R. Deb. (19.3.1958) 478-9.

100 H.R. Deb. (2.11.2006) 60.

101 Superannuation Legislation (Commonwealth Employment) Repeal and Amendment Bill 1998, Schedule 11. In the event the only
divisions (from which the Member abstained) occurred on opposition second reading and detailed stage amendments, VP 1998—
2001/110-113 (1.12.1998).

102 VP 1983-84/945-6 (8.10.1984); Report relating to the need for oral declarations of interests by Members, PP 261 (1988) 8;
VP 1987-90/961 (30.11.1988).

103 E.g. H.R. Deb (16.12.1992) 3940; H.R. Deb. (9.8.2007) 125 (Main Committee).

104 See May, 24th edn, pp. 80-2.

105 Joint Committee on Pecuniary Interests of Members of Parliament, Declaration of interests, PP 182 (1975) 46.

106 Committee of Inquiry into Public Duty and Private Interest, Report, PP 353 (1979).

107 At pp. 146-7 of the 4th edition.



150 House of Representatives Practice

Professional advocacy

The matter of professional advocacy first arose in the House of Representatives in
1950 in relation to the appearance of a Member, Dr Evatt, before the High Court on
behalf of certain clients.'”™ In 1951 the Speaker responded to a request as to the
interpretation of a resolution of the UK House of Commons in 1858 which sought to
prevent Members from promoting or advocating in the House matters which they had
been concerned with as advocates—for example, in court proceedings.'” The Speaker
ruled that the resolution was binding on all Members, excepting the Attorney-General
when appearing in court on behalf of the Commonwealth.'"* In the same year the
Speaker also ruled that Dr Evatt could not speak or vote in the House on a certain bill as
he had appeared in court on a case dealing with the matter. Dr Evatt maintained that the
ruling was based on a misconception, the rule having applied to Members of the House of
Commons who may have been engaged as professional advocates to promote bills and
endeavour to have them accepted by the House. He also assured the Chair that he had
received no retainer nor given any undertaking to act in any way on anybody’s behalf in
connection with his duties as a Member. Standing orders were suspended to enable him to
speak and his vote was not challenged on any division on the bill. """

The matter arose again in 1954 at the time when a notice of motion in the name of
Dr Evatt to print a royal commission report was to be called on (the then method of
initiating debate on a report). The Speaker expressed the view that a Member, having
spoken and voted on a measure before the House, was precluded from taking part in any
court action arising therefrom and that Dr Evatt had had no right therefore to appear
before that royal commission as a counsel. It was his further view that, having so
appeared, Dr Evatt should not discuss in the House any reports or matter that arose out of
the proceedings at the time he was there as a barrister. Standing orders were then
suspended to enable Dr Evatt to proceed with his motion, and he also voted in associated
divisions.'"?

Two points would appear to emerge from these cases:

e the suspensions of standing orders were in relation to then standing order 1 (since
omitted) which enabled the House, when its own standing orders and practice did
not cover the situation, to resort to the practice of the House of Commons, and

e the House, by agreeing to the suspensions of standing orders and by permitting Dr
Evatt to vote without challenge, had a different view from the Speaker concerning
the matter.

Lobbying for reward or consideration

In 1995 the UK House of Commons strengthened an earlier resolution referring to
lobbying for reward or consideration, providing:

‘... that in particular, no Members of the House shall, in consideration of any remuneration, fee,

payment, reward or benefit in kind, direct or indirect, which the Member or any member of his or her

family has received, is receiving, or expects to receive, advocate or initiate any cause or matter on

behalf of any outside body or individual, or urge any Member of either House of Parliament,

108 H.R. Deb. (25.10.1950) 1391-405; H.R. Deb. (26.10.1950) 1546-56.

109 May, 24th edn, p. 257.

110 H.R. Deb. (8.3.1951) 175; VP 1950-51/323 (13.3.1951); H.R. Deb. (13.3.1951) 329-30.
111 VP 1951-53/65-6, 68-70 (10.7.1951); HR. Deb. (10.7.1951) 1211-12.

112 VP 1954-55/133—4 (28.10.1954), 246 (2.6.1955); H.R. Deb. (28.10.1954) 2467-8.
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including Ministers, to do S0, % means of any speech, Question, Motion, introduction of a Bill, or
amendment to a Motion or Bill." -

Such action in the Australian Parliament could result in the disqualification of the
Member or Senator concerned, his or her seat becoming vacant pursuant to section 45(iii)
of the Constitution (see page 147). Contempt of the House and offences against the
Criminal Code could also be involved—see Chapter on ‘Parliamentary Privilege’.

Registration—Committee of Privileges and Members’ Interests
Standing order 216 provides for a Committee of Privileges and Members’ Interests''
to be appointed at the commencement of each Parliament. In relation to Members’
interests the committee is required:
e to inquire into and report upon the arrangements made for the compilation,
maintenance and accessibility of a Register of Members’ Interests;
e to consider proposals made by Members and others on the form and content of the
register;
e to consider specific complaints about registering or declaring interests;
e to consider possible changes to any code of conduct adopted by the House; and
e to consider whether specified persons (other than Members) ought to be required to
register and declare their interests.

4

The committee is required to prepare and present a report on its operations in connection
with the registration and declaration of Members’ interests as soon as practicable after
31 December each year, and it also has power to report when it sees fit.

The substantive requirements insofar as Members are concerned were established by

resolution of the House.''” The principal provisions are:

e Within 28 days of making an oath or affirmation, each Member is required to
provide to the Registrar of Members’ Interests a statement of the Member’s
registrable interests and the registrable interests of which the Member is aware of the
Member’s spouse and any children wholly or mainly dependent on the Member for
support, in accordance with resolutions adopted by the House and in a form
determined by the Committee of Privileges and Members’ Interests from time to
time. The statement is to include:

— in the case of new Members, interests held at the date of the Member’s election;
—in the case of re-elected Members of the immediately preceding Parliament,
interests held at the date of dissolution of that Parliament;
and changes in interests between these dates and the date of the statement.

e Members are required to notify any alterations to those interests to the Registrar
within 28 days of the alteration occurring.

e The registrable interests include:

— shareholdings in public and private companies;
— family and business trusts and nominee companies, subject to certain conditions;
— real estate, indicating the location and the purpose for which it is owned;

113 May, 24th edn, p. 79. The resolution was strengthened in 2002 to include approaches to Ministers and public servants.

114 Prior to 2008 the Committee of Members’ Interests was separate from the Committee of Privileges.

115 Resolutions of 9 October 1984 a.m., and modified by the House on 13 February 1986, 22 October 1986, 30 November 1988,
9 November 1994, 6 November 2003 and 13 February 2008 (a.m.). The terms of the resolutions are reproduced as an attachment
to the Standing Orders.
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— registered directorships of companies;

— partnerships, including the nature of the interests and the activities of the
partnerships;

— liabilities, indicating the nature of the liability and the creditor concerned;

— the nature of any bonds, debentures and like investments;

— savings or investment accounts, indicating their nature and the name of the bank
or other institutions concerned;

— the nature of any other assets, excluding household and personal effects, each
valued at over $7500;

— the nature of any other substantial sources of income;

— gifts valued at more than $750 from official sources or more than $300 from
other sources, provided that a gift from family members or personal friends in a
purely personal capacity need not be registered unless the Member judges that
an appearance of conflict of interest may be seen to exist;

— any sponsored travel or hospitality received where the value of the sponsored
travel or hospitality exceeds $300;

— membership of any organisation where a conflict of interest with a Member’s
public duty could foreseeably arise or be seen to arise; and

— any other interests where a conflict of interest with a Member’s public duties
could foreseeably arise or be seen to arise.

e At the commencement of each Parliament and at other times as necessary, the
Speaker is required to appoint an employee of the Department of the House of
Representatives as the Registrar of Members’ Interests.''® That person also assists
the Committee of Privileges and Members’ Interests in relation to matters
concerning Members’ interests.

e The Registrar, in accordance with procedures adopted by the Committee of
Privileges and Members’ Interests, is required to maintain a Register of Members’
Interests in a form determined by the committee.

e As soon as possible after the commencement of each Parliament, the Chair of the
Committee of Privileges and Members’ Interests is required to present a copy of the
completed register, and to also present as required notifications by Members of
alterations of interests.''

e The Register of Members’ Interests is required to be available for inspection by any
person under conditions laid down by the committee.''® [Since the start of the 43rd
Parliament in 2010 the Register has been published on the Parliament House
website. ]

Explanatory notes authorised by the Committee of Privileges and Members’ Interests
provide guidance on the interpretation of the requirements. The Speaker has no
responsibility in relation to the requirements other than the responsibility to appoint an
employee of the Department of the House as the Registrar.' 1

On 13 February 1986 the House resolved that any Member who:

116 Commonly the Deputy Clerk.

117 Copies of notifications received after the last presentation in a Parliament and before dissolution have also been presented, by
leave—e.g. VP 2008-10/168 (17.3.2008).

118 VP 1983-84/945-6 (18.10.1984); H.R. Deb. (9.10.1984) 1876-9.

119 H.R. Deb. (26.3.2007) 39, 123. See also H.R. Deb. (19.9.1994) 1039.
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e knowingly fails to provide a statement of registrable interests to the Registrar of
Members’ Interests by the due date;
e knowingly fails to notify any alteration of those interests to the Registrar of
Members’ Interests within 28 days of the change occurring; or
e knowingly provides false or misleading information to the Registrar of Members’
Interests—
‘shall be guilty of a serious contempt of the House of Representatives and shall be dealt
with by the House accordingly’.

Proposed code of conduct

In June 1995 the Speaker presented for discussion the draft proposals of a working
group of Members and Senators on a code of conduct for Members of Parliament entitled
Framework of ethical principles for Members and Senators.'* The principles listed were
intended to provide a framework of reference for Members and Senators in the discharge
of their responsibilities, and outlined the minimum standards of behaviour which the
group felt the Australian people had a right to expect of their elected representatives.

In 2008, in a report concerning an exchange between two Members, the Committee of
Privileges and Members’ Interests indicated that it proposed to review the issue of a Code
of Conduct.'*' The Speaker later said that he would refer a matter concerning actions by a
Member outside the House to the committee as an example of an incident of concern.'**

On 23 November 2010, the House of Representatives referred the development of a
draft Code of Conduct for Members of Parliament to the Committee of Privileges and
Members’ Interests. The Committee was to consult with the equivalent committee in the
Senate with the aim of developing a uniform code and uniform processes for its
implementation for Members and Senators.'> The committee presented its work on the
inquiry as a discussion paper in November 2011."**

MEMBERS’ REMUNERATION AND EXPENSES

Salaries

The authority for payment of salaries to Members of Parliament and Ministers was
expressly provided for in the Constitution,'*> which reflected the practice followed by
various State Parliaments. Thus, while it was not an innovation, Australia nevertheless
preceded in this regard the UK House of Commons which did not make permanent
provision for the payment of Members until 1911."*° For a summary of the earlier history
of remuneration arrangements for Members see pages 1813 of the second edition.

Remuneration of Members of the House of Representatives and Senators is
determined by the Remuneration Tribunal, pursuant to the Parliamentary Business
Resources Act 2017. The remuneration includes an annual allowance known as ‘base

120 H.R. Deb. (21.6.1995) 1983-4.

121 H.R. Deb. (23.10.2008) 10184.

122 H.R. Deb. (4.12.2008) 12725.

123 VP2010-13/236 (23.11.2010).

124 Standing Committee of Privileges and Members’ Interests, Drafi code of conduct for Members of Parliament, discussion paper,
November 2011. The text of the draft code was reproduced in the sixth edition, pp. 148-9.

125 Constitution, ss. 48, 66 (in s. 48 the payment to Members and Senators is referred to as an allowance).

126 May, 24th edn, p. 52.
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salary’ payable for the purposes of section 48 of the Constitution, an electorate allowance,
and in the case of an office holder, an office holder’s salary.'”” There are three rates of
electorate allowance, depending on the size of a Member’s electorate. The office holder’s
salary is the additional salary paid to holders of a number of parliamentary offices,'*®
including the Presiding Officers and their Deputies, Opposition Leaders and their
Deputies, whips, shadow ministers, Manager of Opposition Business, members of the
Speaker’s panel, and chairs and deputy chairs of parliamentary committees.'* Ministers
also receive an additional salary, as well as the basic parliamentary salary and electorate
allowance."*” As part of their remuneration Members may be provided with a vehicle, or
an allowance in lieu of a vehicle, and an allowance or expenses in relation to internet or
telephone services at their private residence.””’ Information on the current rates of
remuneration can be found on the Remuneration Tribunal’s website.'*

A Member is paid salary and allowances from and including the day of the election, to
and including:

o the day of dissolution, if not seeking re-election; or

e the day before the election, if re-nominating but defeated at the election.

A Member who is re-elected is paid continuously.

The additional salary payable to the Speaker continues to be paid until and including
the day before the next Speaker is elected, even if the Speaker does not seek re-election at
an election as a Member, is defeated at the election or resigns. These payments are
continued because certain administrative functions continue to be performed by the
Speaker between the date of dissolution or resignation and the election of a new Speaker.
For the purposes of exercising any powers or functions under a law of the
Commonwealth the incumbent Speaker is deemed to continue to be the Presiding Officer
for this purpose under the terms of the Parliamentary Presiding Officers Act 1965.

In the case of the Deputy Speaker, entitlement to additional salary ceases:

e at the date of dissolution, if he or she does not seek re-election as a Member; or

e on the day before the election, if he or she is defeated at the election.

If the Deputy Speaker is re-elected as a Member, additional salary continues to be paid
until and including the day before a successor is elected, as he or she may also have
administrative functions to perform under the Parliamentary Presiding Officers Act.

The additional salary payable to whips, members of the Speaker’s panel and chairs of
parliamentary committees ceases at the date of dissolution. The additional salary payable
to Minis‘g:gs continues until a new Ministry is selected and sworn in by the Governor-
General.

127 Parliamentary Business Resources Act 2017, s. 14.

128 Parliamentary Business Resources Act 2017, s. 7.

129 See also section on ‘Leaders and office holders” in Ch. on ‘House, Government and Opposition’. Additional salaries for shadow
ministers and the Manager of Opposition Business commenced in 2011, see Remuneration Tribunal, Review of the remuneration
of Members of Parliament: initial report, December 2011.

130 The Parliamentary Business Resources Act 2017 sets the total annual sum payable under section 66 of the Constitution for
ministerial salaries (s. 55) which amount may be varied by regulation, (s. 61). The Remuneration Tribunal advises the
Government on, but does not determine, the additional salary payable to Ministers, Parliamentary Business Resources Act 2017,
s. 44. See section on ‘Ministerial salaries” in Ch. on ‘House, Government and Opposition’.

131 Parliamentary Business Resources Act 2017, s. 14(4).

132 <www.remtribunal.gov.au>.

133 Pursuant to s. 64 of the Constitution a Minister may continue in office (for up to 3 months) although no longer a Member.
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Parliamentary work expenses framework

In 2015 a review committee to consider an independent parliamentary entitlements
system was established by the Government. Following the committee’s report in 2016'**
the Government announced that it accepted all the committee’s recommendations in

1135
principle.

Parliamentary Business Resources Act

The Parliamentary Business Resources Act 2017 established a new framework for
remuneration, business resources and travel resources for current and former members of
the federal Parliament in a single legislative authority.

Consequential amendments were made to relevant legislation, including the repeal of
the Parliamentary Entitlements Act 1990 and the Parliamentary Allowances Act 1952,
and the repeal of provisions in the Ministers of State Act 1952, Remuneration Tribunal
Act 1973, and the Remuneration and Allowances Act 1990."*

Independent Parliamentary Expenses Authority
In 2017 the Independent Parliamentary Expenses Authority (IPEA) was established to
audit and report on parliamentarians’ work expenses, provide advice, and monitor and

administer claims for travel expenses and allowances by parliamentarians and their
staff."*’

Work expenses and use of public resources

Members are personally responsible and accountable for, must be prepared to publicly
justify, and must act ethically and in good faith in using and accounting for, their use of
public resources for conducting their parliamentary business. 3% Members must not claim
expenses, an allowance or any other public resources unless the expenses are incurred, or
the allowance or resources are claimed, for the dominant purpose of conducting a
Member’s parliamentary business."”” Members must ensure that expenses incurred, or
allowances or resources claimed, provide value for money.'*

Members are paid travel expenses and allowances, and other work expenses, and
provided with public resources, as prescribed by regulations or as determined by the
Minister for Finance.'*! Rates of travel allowance are determined by the Remuneration
Tribunal.'** Travel allowance is paid to cover expenses incurred in overnight stays away
from the electorate on parliamentary business, which includes nights spent in Canberra
during the sittings of the House, overnight stays in connection with meetings of
parliamentary committees and a limited number of overnight stays within the electorate,
the actual amount depending on the size of electorate. Travel allowance is also payable,
on a limited basis, for meetings of a Member’s parliamentary party and for meetings of

134 Review Committee, An independent parliamentary entitlements system, Report, 22 February 2016.
135 Minister for Finance, Media release, 23 March 2016.

136 Parliamentary Business Resources (Consequential and Transitional Provisions) Act 2017.

137 Independent Parli 'y Expenses Authority Act 2017.

138 Parliamentary Business Resources Act 2017, s. 25.

139 Parliamentary Business Resources Act 2017, s. 26.

140 Parliamentary Business Resources Act 2017, s. 27.

141 Parliamentary Business Resources Act 2017, s. 33.

142 Parliamentary Business Resources Act 2017, s. 45.
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party committees. Former Prime Ministers have limited entitlements to travel at
government expense after they cease to be Members of Parliament.'**

Members are provided with office accommodation in Parliament House and in their
electorate and are entitled to employ three full-time staff members, or equivalent part-time
staff. One staff member may be located in Canberra. In some of the larger electorates a
second office and an additional staff member are provided. Each Member also has a
limited budget to employ casual staff. The number and level of Members’ staff, the
location and extent of office accommodation outside Parliament House and the nature of
office furniture and equipment, including computer services, for these offices are
determined by the Minister for Finance. Electorate staff are employed under the Members
of Parliament (Staff) Act 1954.

Compensation for Members in the event of death or injury in connection with official
business is covered by a parliamentary injury compensation scheme which provides
similar benefits to those received by Commonwealth employees under the Safety,
Rehabilitation and Compensation Act 1988."**

Superannuation benefits

The Parliamentary Superannuation Act 2004 introduced new parliamentary
superannuation arrangements for persons who first became members of the Federal
Parliament, or returned to the Parliament after a previous period in Parliament, at or after
the 2004 general election. Under these arrangements employer contributions of 15.4% of
total parliamentary salaries (but not including certain allowances such as electorate
allowance) are paid into a superannuation fund or retirement savings account nominated
by the Member or Senator. These Members also have access to salary-sacrifice
arrangements in respect of superannuation contributions.

Members and Senators who were sitting members of Parliament immediately before
the 2004 general election were not affected by the new arrangements while they
continued to remain in Parliament and remained covered by the former defined benefits
scheme described in earlier editions, established by the Parliamentary Contributory
Superannuation Act 1948. 145

A Member whose place becomes vacant through the operation of section 44 paragraph
(1) of the Constitution, concerning allegiance to a foreign power, or paragraph (ii)
concerning treason or conviction for an offence, or through section 45 paragraph (iii), as
it relates to services rendered in the Parliament, is entitled to a refund of employee
contributions only."*® Under the Crimes (Superannuation Benefits) Act 1989 a similarly
restricted entitlement may apply to a Member convicted of certain offences committed
while a Member, including a Member so convicted after resignation.'*’

143 Parliamentary Retirement Travel Act 2002, (entitlements for other former parliamentarians were abolished in 2017).

144 Parliamentary Business Resources Act 2017, s. 41. Prior to 2016 compensation was by means of ex gratia cover.

145 See 4th edn, pp. 151-2. However, the Remuneration Tribunal can determine that a proportion of a current salary is not to be
counted for the purposes of the 1948 Act.

146 Parliamentary Contributory Superannuation Act 1948, s. 22.

147 Under the Act: for a superannuation order to be applied for the person must be convicted and sentenced to a term of
imprisonment longer than 12 months (s. 17); sentence does not include a sentence that is wholly suspended (s. 2). The provision
was relevant in respect of Mr A. Theophanous, a former Member convicted of corruption committed while a Member (on
22.5.2002).
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ATTENDANCE

The Clerk of the House keeps a Members’ roll for each State which shows the name of
the Member elected for each division, the dates of his or her election, of making the oath
or affirmation, and of ceasing to be a Member, and the reason for cessation of
membership.'** On each day of sitting the names of Members who attend in the Chamber
are taken by the Serjeant-at-Arms and the names of absent Members are recorded in the
Votes and Proceedings.'*’ A List of Members and an Attendance Roll are published in
each sessional volume of the Votes and Proceedings. A Member’s presence at a
committee meeting or in the Federation Chamber alone is not counted for the purposes of
recording attendance at a sitting of the House. This is because the record is maintained to
record compliance with section 38 of the Constitution, which is only satisfied by
attendance in the Chamber of the House—see ‘ Absence without leave’ at page 158.

Leave of absence

A motion to grant leave of absence does not require notice, states the cause and period
of leave (for individually identified Members), and has priority over all other business.'>
Leave is usually granted for reasons such as parliamentary or public business overseas, ill
health or maternity/paternity.”>' A further motion may be moved to extend the period of
leave.'> During both World Wars leave for long periods was granted to several Members
who were serving in the Armed Forces. There have been occasions when Members have
been granted leave without having been sworn in. The longest period of absence was in
relation to the Member for the Northern Territory (Mr Blain) who was granted leave,
without having been sworn in as a Member, from 8 October 1943 to 26 September 1945
while he was a prisoner of war.'>®

A Member granted leave of absence by the House is excused from the service of the
House or on any committee. The leave is forfeited if the Member attends in the Chamber
of the House before the end of the period of leave.** Another Member may be appointed
to a committee to serve in the place of a Member granted leave of absence.'> Service of
the House means attendance in the Chamber,'*® and is interpreted as appearing on the
floor of the Chamber—Members on leave may be present in the public gallery. Members
have placed questions on the Notice Paper while on leave. However, they may not lodge
notices while on leave, as these must be delivered to the Clerk at the Table in the
Chamber. Members on leave have participated in committee proceedings, including by
teleconference. A committee chair granted maternity leave has continued to serve as chair
and participate in committee business, for example by editing and approving a draft
report. She did not attend committee meetings which were chaired by the Deputy Chair in
her absence.

148 S.0.25.

149 S.0. 27(c). The entry also indicates if an absent Member has been granted leave.

150 S.0.26(a).

151 E.g. VP 2004-07/142 (8.2.2005) (maternity/paternity); VP 2010—13/1828 (19.9.2012) (parliamentary business overseas);
VP 2013-16/410 (24.3.2014) (ill health). Leave has been granted for urgent private business, H.R. Deb. (17.10.1935) 833.
Speaker Holder ruled in 1906 that leave of absence may be asked for any reason whatever, but that it is for the House to
determine whether it shall be granted, H.R. Deb. (18.7.1906) 1430-31.

152 E.g. VP 2004-07/648 (10.10.2005).

153 VP 1943-44/29 (8.10.1943); VP 1944-45/21 (1.9.1944); VP 1945-46/37 (23.3.1945); VP 1945-46/260 (26.9.1945).

154 S.0. 26(b).

155 VP 1948-49/13 (3.9.1948).

156 S.0.2.
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VACANCY

During the course of a Parliament a Member’s place may become vacant by
resignation, absence without leave, ineligibility or death. When a vacancy occurs the
Speaker issues a writ for the election of a new Member."”’ If the Speaker is absent from
the Commonwealth, or there is no Speaker, the Governor-General in Council may issue
the writ.'*® The writ may be issued by the Acting Speaker performing the duties of the
Speaker during the Speaker’s absence. 139

Resignation

A Member may resign his or her seat in the House by writing to the Speaker or, if there
is no Speaker or if the Speaker is absent from the Commonwealth, to the Governor-
General.'® The resignation takes effect and the Member’s seat becomes vacant from the
time the letter of resignation is received by the Speaker or the Governor-General. The
Member cannot specify a future time for the resignation to take effect.'®! To be effective a
resignation must be in writing, signed by the Member who wishes to resign, and be
received by the Speaker. The receipt by the Speaker of a facsimile or scanned copy of a
Member’s letter of resignation, the Speaker having been satisfied as to its authenticity by
contact with the Clerk, has been accepted as complying with the requirements—that is,
the Speaker must be able to be satisfied that the writing is what it purports to be, namely,
the resignation of the Member in question. 162 A resignation by telegram has been held not
to be effective.'® A resignation that is in writing signed by another person at the direction
of the Member, where the Member is physically unable to sign the resignation personally
but is mentally capable of understanding the nature of the resignation and of authorising
that other person to sign it on his or her behalf, would meet the constitutional
requirements regarding resignation, provided these facts were able to be established
satisfactorily. However, it has been considered that signature should be insisted upon
whenever possible in view of the importance of the question, and legal advice should be
sought in specific cases if the matter arises in practice.'®*

Absence without leave

A Member’s place becomes vacant if, without permission of the House, he or she does
not attend the House for two consecutive months of any session of the Parliament.'®® This
constitutional requirement is not met by attendance at a committee of the House,
including the Federation Chamber."*® It could be interpreted that the phrase ‘attend the
House’ means attend the House when it is sitting,'®’” but in order that the position of

157 E.g. VP 1977/261 (8.9.1977); VP 1998-2001/1610 (29.6.2000); VP 2008-10/447 (26.8.2008); VP 2013-16/310 (24.2.2014).

158 Constitution, s. 33; see also Ch. on ‘Elections and the electoral system’.

159 S.0. 18(a). E.g. VP 1996-98/489 (16.9.1996).

160 Constitution, s. 37. See VP 1980-83/77 (24.2.1981) for examples of both methods.

161 Advice of Attorney-General’s Department, dated 19 May 1964.

162 Advice of Attorney-General’s Department, dated 4 March 1981.

163 Advice of Attorney-General’s Department, dated 26 February and 9 March 1960.

164 Opinion of Attorney-General, dated 3 August 1977.

165 Constitution, s. 38.

166 Opinion of Senior General Counsel, Attorney-General’s Department, dated 22 June 1995. The advice had been sought by the
Clerk of the House in response to a Procedure Committee recommendation that the matter be clarified—Standing Committee on
Procedure, Time for review: bills, questions and working hours, PP 194 (1995) 17. As noted in the opinion, the Main Committee
[i.e. Federation Chamber] was in effect a Committee of the Whole House. And see H.R. Deb. (8.6.1994) 1671; H.R. Deb.
(1.4.2004) 28009; (11.5.2004) 28145; H.R. Deb. (19.6.2008) 5462.

167 Opinion of Solicitor-General, dated 13 September 1935.
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Members is not placed in doubt it is normal practice at the end of a period of sittings for a
Minister to move ‘That leave of absence be given to every Member of the House of
Representatives from the determination of this sitting of the House to the date of its next
sitting’. This motion is moved to cover the absence of Members from the House between
the main periods of sittings each year. The motion is still moved even though it is known
that there will be a dissolution of the House pending an election.'® On occasion the
motion has been debated.'®

No Member’s place has become vacant because of the Member being absent without
leave but, in 1903, the seat of a Queensland Senator (Senator Ferguson) became vacant
when he failed to attend the Senate for two consecutive months.'”° The Serjeant-at-Arms,
who records the attendance of Members in the House, advises the whip of the relevant
party when a Member has been absent for about six weeks. The leader of the Member’s
party normally either moves for the House to grant the Member leave of absence'’" or
arranges for the Leader of the House to do so. If an absent Member is an independent or
has not kept the party whip informed of his or her intentions, then the Serjeant-at-Arms
contacts the Member after six weeks’ absence to ensure that the Member is aware of the
consequence of an absence from the House without leave for a period of two months.

If a seat became vacant because a Member was absent, the appropriate procedure
would appear to be for the Speaker to advise the House of the facts and, depending on the
electoral cycle, to inform the House of his or her intention to issue a writ for the election
of a Member for the relevant electoral division.

Ineligibility
Pursuant to section 45 of the Constitution a Member’s place immediately becomes

vacant should he or she become ineligible because of the operation of that section or
section 44—see ‘Qualifications and disqualifications’ at page 136.

Penalty for sitting while ineligible

Section 46 of the Constitution states that, until the Parliament otherwise provides, any
person declared by the Constitution to be incapable of sitting as a Member shall be liable
to pay £100 ($200) to any person who sues for it in a court of competent jurisdiction for
each day on which he so sits. The case of Senator Webster (see page 141) prompted the
enactment of the Common Informers (Parliamentary Disqualifications) Act 1975, which
fixed a maximum penalty of $200 in respect of a past breach and $200 per day for the
period during which the Member sits while disqualified after being served with the
originating process. The Act also restricts suits to a period no earlier than 12 months
before the day on which the suit is instituted. The High Court of Australia is specified as
the court in which common informer proceedings are to be brought.

Proceedings under the Common Informers Act are limited to the imposition and
recovery of penalty. Whether the Member concerned is disqualified must first be
determined pursuant to section 47 of the Constitution or section 376 of the Electoral

168 VP 1978-80/1694 (18.9.1980).

169 E.g. VP 2010-13/2206 (21.3.2013).

170 J1903/211 (13.10.1903).

171 In practice a seconder is not called for the party leader’s motion.
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Act—that is, by the relevant House or by the Court of Disputed Returns pursuant to a
referral by that House.'"

Consequences of Member sitting while ineligible

In an early decision concerning the eligibility of a person chosen to fill a vacancy in the
Senate, the High Court noted . . . the return is regarded ex necessitate as valid for some
purposes unless and until it is successfully impeached. Thus the proceedings of the Senate
as a House of Parliament are not invalidated by the presence of a Senator without title.”' "

Death

The death of a sitting Member is usually announced to the House at the first
opportunity on the next day of sitting following the Member’s death. Standing order 49
provides that precedence will be ordinarily given by courtesy to a motion of condolence,
which is moved without notice. The motion of condolence is usually moved by the Prime
Minister and seconded by the Leader of the Opposition, and may be supported by other
Members. Speech time limits do not apply. At the conclusion of the speeches the Speaker
puts the question and asks Members to signify their approval of the motion by rising in
their places. After a suitable period of silence, the Speaker thanks the House. The sitting
of the House is then normally suspended for a few hours as a mark of respect.'™

On the death of a Prime Minister or senior office holder—for example, a Presiding
Officer or party leader—the House traditionally adjourns until the next day of sitting. The
House does not normally suspend the sitting following a condolence motion in respect of
a sitting Senator' > but may do so in respect of a Senate Minister.

The practice of the House also ensures that the death of a former Member or Senator is
recorded. In cases where a condolence motion is not moved, the Speaker makes brief
mention of the death of the former Member and then invites Members to rise in their
places as a mark of respect to the memory of the deceased. It is usual for the Speaker to
convey a message of sympathy from the House to the relatives of the deceased.

The Speaker normally accepts, as proof of the death of a Member, an announcement in
the media or a statement from a source accepted as reliable, such as a member of the
family or party. The Speaker has never called for the production of a death certificate
before declaring a seat vacant.

In December 1967 Prime Minister Holt was presumed to have died by drowning,
although his body was never found. The joint report of the Commonwealth and Victoria
police satisfied the Attorney-General and the Secretary of the Attorney’s Department that
there was overwhelming evidence that Mr Holt had died by drowning.'’® The Speaker
was satisfied beyond doubt that a vacancy had occurred, and consequently declared the
seat vacant and issued a writ for the election of a new Member on 19 January 1968.""

172 High Court ruling in Alley v. Gillespie [2018] HCA 11, the first, and so far only, suit pursuant to the Act (see p. 142). The court
ordered the plaintiff’s proceedings be stayed until the question whether the defendant was incapable of sitting was determined.

173 Vardon v. O’Loghlin (1907) 5 CLR 201 at 208.

174 The most recent references to deaths of sitting Members are: Hon. R. F. X. Connor, VP 1977/235 (23.8.1977); Hon. F. E.
Stewart, VP 1979/747 (1.5.1979)—House adjourned to next day of sitting; Hon. E. L. Robinson, VP 1980-83/77-8 (24.2.1981);
Mr G. S. Wilton, VP 1998-2001/1531 (19.6.2000); Mr P. E. Nugent, VP 1998-2001/2261 (10.5.2001), 22634 (22.5.2001)—
death announced at the special sitting in Melbourne, condolences when House next met in Canberra; Mr D. J. Randall,
VP 2013-16/1472 (10.8.2015). See also “Motion of condolence’ in Chapter on ‘Motions’, and ‘ Adjournment of the House for
special reason’ in Chapter on ‘Order of business and the sitting day’.

175 E.g. VP 2005-07/1833 (8.5.2007).

176 Advice of Attorney-General’s Department, dated 10 January 1968.

177 VP 1968-69/2 (12.3.1968).
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Expulsion

Section 8 of the Parliamentary Privileges Act 1987 provides that the House does not
have power to expel a Member. Before this provision was enacted the House had the
power to expel Members derived from the privileges and practice of the UK House of
Commons passed to the Australian Parliament under section 49 of the Constitution.

The House of Representatives expelled a Member on one occasion only. On
11 November 1920, the Prime Minister moved:

That, in the opinion of this House, the honorable Member for Kalgoorlie, the Honorable Hugh
Mahon, having, by seditious and disloyal utterances at a public meeting on Sunday last, been guilty of
conduct unfitting him to remain a Member of this House and inconsistent with the oath of allegiance
which he has taken as a Member of this House, be expelled this House.

The speech to which the motion referred was delivered at a public meeting in Melbourne,
and concerned British policy in Ireland at that time. The Leader of the Opposition moved
an amendment to the effect that the allegations against Mr Mahon should not be dealt
with by the House, and that a charge of sedition should be tried before a court, but the
amendment was negatived and the original motion was agreed to on division.'” After the
motion of expulsion was agreed to, a further motion was moved declaring the seat vacant
which was agreed to on division.'”” Mr Mahon stood for re-election in the resulting by-
election but was not successful.

MEMBERS’ TITLES

MP (Member of Parliament)

Members of the House of Representatives are designated MP and not MHR. This was
the decision of the Federal Cabinet in 1901'*—a decision which has since been
reaffirmed in 1951"®" and in 1965."® The title is not retained by former Members.

A Member’s status as a Member does not depend on the meeting of the Parliament,
nor on the Member taking his or her seat or making the oath or affirmation. A Member is
technically regarded as a Member from the day of election—that is, when he or she is, in
the words of the Constitution, ‘chosen by the people’. A new Member is entitled to use
the title MP once this status is officially confirmed by the declaration of the poll.

Honourable

All Members of the 1st Parliament of the Commonwealth of Australia were granted
the privilege by the King to use the title ‘Honourable’ for life within the Commonwealth
of Australia.'"™ Members subsequently elected do not hold this title except in the
instances described in the following paragraphs.

Members of the Executive Council have the title ‘Honourable’ while they remain
Executive Councillors. A Member who becomes a Minister is appointed to the Executive
Council. It rests with the Governor-General to continue or terminate membership of the
Executive Council and consequently the right to the title. With one exception, Ministers

178 VP 1920-21/431-2 (11.11.1920); H.R. Deb. (11.11.1920) 6382-3.

179 VP 1920-21/433 (11.11.1920).

180 H.R. Deb. (24.7.1901) 2939.

181 H.R. Deb. (6.7.1951) 1134.

182 H.R. Deb. (21.10.1965) 2058.

183 Members of Ist Parliament of the Commonwealth—Title of ‘Honourable’, PP 21 (1904).
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appointed to the Executive Council have not in the past had their appointment to the
Council terminated upon termination of their commission and hence have retained the
title ‘Honourable’ for life."™ Parliamentary Secretaries also have the title ‘Honourable’
when, as has been the recent practice, they have been appointed to the Executive
Council.'"® A Member may also retain the title from previous service as a state Minister,
or as a member of a Legislative Council in some States.

It has been the custom for a Member elected Speaker to use the title ‘Honourable’
during his or her period of office and to be granted the privilege of retaining the title for
life if he or she served in the office for three or more years.'® However, Speaker Harry
Jenkins, elected in 2008, did not use the title ‘Honourable’.

Members of the House of Representatives are referred to in the Chamber as
‘honourable Members’. The use of the term ‘honourable’ in the Chamber originates in
UK House of Commons’ practice.

The title ‘Right Honourable’ is granted to members of the Sovereign’s Privy Council.
Formerly, Prime Ministers and senior Ministers were appointed to the Privy Council. "’

Academic and other titles

The use of academic and other titles, where appropriate, in House documents was
considered by the Standing Orders Committee in 1972."** The House agreed with the
committee’s recommendation that the title ‘Doctor’ or ‘Reverend’ or a substantive
military, academic or professional title could be used by Members in House
documents.'*’

Longest serving Member

Traditionally, the Member of the House with the longest continuous service was
referred to as the ‘Father of the House’. This was a completely informal designation and
had no functions attached to it. At the commencement of the 45th Parliament in 2016 the
Hon. K. J. Andrews had the longest continuous service of any Member, having been
elected in 1991 and serving continuously since then. A record term of 51 years, from
1901 to 1952, was served by the Right Honourable W. M. Hughes.

DRESS AND CONDUCT IN THE CHAMBER

While the standard of dress in the Chamber is a matter for the individual judgment of
each Member,'” the ultimate discretion rests with the Speaker. In 1983 Speaker Jenkins
stated that his rule in the application of this discretion was ‘neatness, cleanliness and
decency’.””" In a statement to the House in 1999, Speaker Andrew noted that Members

had traditionally chosen to dress in a formal manner similar to that generally accepted in

184 See also Ch. on ‘House, Government and Opposition” (case of Senator Sheil).

185 Since 2000 Parliamentary Secretaries have been technically ‘Ministers of State” for constitutional purposes and thus
automatically appointed.

186 See earlier editions for further detail.

187 If they so chose—Members of the Australian Labor Party generally did not become Privy Councillors and the practice was not
reintroduced in 1996 following the election of the Howard Government. The last Member to hold this title was the Rt Hon. 1.
McC. Sinclair (retired 31.8.1998). Mr Sinclair and the Rt Hon. Sir Billy Snedden were both Privy Councillors before becoming
Speaker.

188 PP20(1972).

189 VP 1970-72/1013 (18.4.1972).

190 H.R. Deb. (17.2.1977) 172; see also Senate House Committee, Senators’dress in the Senate Chamber, PP 235 (1971).

191 H.R. Deb. (8.9.1983) 573.
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business and professional circles, and that this was entirely appropriate; that it was widely
accepted throughout the community that the standards should involve good trousers, a
jacket, collar and tie for men and a similar standard of formality for women; and that
these standards applied equally to staff occupying the advisers boxes, members of the
press gallery and guests in the distinguished visitors gallery. The Speaker said he did not
propose to apply this standard rigidly. For example, it would be acceptable for Members
to remove jackets if the air-conditioning failed, and it was accepted practice that Members
hurrying to attend a division or quorum might arrive without a jacket. However, they
should leave the Chamber at the conclusion of the count.'”> In 2005 this statement was
endorsed by Speaker Hawker, who reminded Members of the accepted practice that
Members should choose to dress in a formal manner in keeping with business and
professional standards. He noted that while he did not intend to apply the standards
rigidly, it was not in keeping with the dignity of the House for Members to arrive in
casual or sports wear.'”® Clothes with printed slogans are not generally acceptable in the
Chamber, and Members so attired have been warned by the Chair to dress more
appropriately.

Rulings from earlier years include: that a Member was not permitted to remove his
jacket in the Chamber;'* that it was acceptable for Members to wear tailored ‘safari’ suits
without a tie;'” and that Members were permitted to wear hats in the Chamber but not
while entering or leaving'*® or while speaking. '’

The conduct of Members in the Chamber is governed by the standing orders and
practice and is interpreted with some discretion by the Chair. It has always been the
practice of the House not to permit the reading of newspapers in the Chamber, although
latterly this has been accepted if done discreetly. It is in order for a Member to refer to
books or newspapers when they are actually connected with the Member’s speech.'”®
Members may not smoke in the Chamber'*’ and refreshments (apart from water) may not
be brought into, or consumed in, the Chamber.””’

The Chair has also ruled that:*'

a Member may keep his hands in his pockets while speaking;20
the beating of hands on” or kicking®** of Chamber desks is disorderly;

a Member may distribute books to other Members in the Chamber;**

a Member may not distribute apples to other Members in the Chamber;**®
climbing over seats is not fitting behaviour; "’

a Member should not sit on the arm of a seat; 2% and

2

192 H.R. Deb. (11.3.1999) 3787-88, VP 1998-2001/396 (11.3.1999).

193 H.R. Deb (13.9.2005) 16-17.

194 H.R. Deb. (26.2.1959) 318.

195 H.R. Deb. (17.2.1977) 172.

196 H.R. Deb. (23.3.1950) 1197-38.

197 H.R. Deb. (10.3.1926) 1476.

198 H.R. Deb. (6.11.1973) 2791.

199 H.R. Deb. (24.10.1952) 3742. Smoking is these days prohibited inside Parliament House.
200 E.g. H.R. Deb. (18.6.2007) 33.

201 For general rules for Members’ conduct in, and manner and right of, debate see Ch. on ‘Control and conduct of debate’.
202 H.R. Deb. (8.6.1939) 1530.

203 H.R. Deb. (25.3.1997) 2881.

204 H.R. Deb. (28.11.1951) 2832.

205 H.R. Deb. (4.5.1950) 2227-8.

206 H.R. Deb. (1.6.2004) 296524,

207 H.R. Deb. (8.6.1955) 1561.

208 H.R. Deb. (25.7.1974) 695-6.
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e a Minister who had tossed papers onto the Table was required to retrieve them.”"’

Use of electronic devices

Mobile phones must not be used for voice calls and any audible signal from phones or
pagers must be turned off. Members who have allowed phones to ring have been directed
by the Chair to apologise to the House.”'® However, text messaging is permitted and
notebook computers may be used for emails, if done discreetly and so as not to interrupt
the proceedings of the House.?'" The use of cameras, including mobile phone cameras,”'?
and iPods®"? on the floor of the House is not permitted.

In 2015 the House adopted the following resolution on the use of electronic devices:

(1) The House permits Members’ use of electronic devices in the Chamber, Federation Chamber and
committees, provided that:

(a) use of any device avoids interference or distraction to other Members, either visually or
audibly, and does not interfere with proceedings—in particular, phone calls are not permitted
and devices should be operated in silent mode;

(b) devices are not used to record the proceedings (either by audio or visual means);

(c) communication on social media regarding private meetings of committees or in camera
hearings will be considered a potential breach of privilege; and

(d) the use of devices is as unobtrusive as possible and is directly related to the Members’
parliamentary duties; and

(2) The House notes that:

(a) communication via electronic devices, whether in the Chamber or not, is unlikely to be
covered by parliamentary privilege; and

(b) reflections on the Chair by Members made on social media may be treated as matters of order
just as any such reflections made inside or outside the Chamber.*'*

SERVICE ON NON-PARLIAMENTARY ORGANISATIONS

Members of the House are appointed by motion in the House to serve on the following
bodies for the periods indicated:
e National Archives of Australia Advisory Council (one Member)—for a period as is
fixed by the House, not exceeding three years;”"
e Council of the National Library of Australia (one Member)—for a period as is fixed
by the House, not exceeding three years;*'® and
e Parliamentary Retiring Allowances Trust (two Members)—while remaining a
Member.*"’
Details of Members appointed to these bodies are printed in the Notice Paper. The
House may discharge or replace the Members it has appointed.

209 H.R. Deb. (28.8.2000) 19405, and see H.R. Deb. (17.6.2004) 30785.

210 H.R. Deb. (11.9.1996) 4060; H.R Deb. (26.11.1997) 11272; H.R. Deb. (13.2.2003) 11782; H.R. Deb. (16.6.2008) 4844.

211 H.R. Deb. (16.9.2003) 20151.

212 H.R. Deb. (27.5.2004) 29398-9; H.R. Deb. (18.3.2010) 291718, 3011—-13—Speaker stated that he would regard a Member
found to have used a mobile device to take a photograph during proceedings as having behaved in a most disorderly manner and
subject to disciplinary action. The general question of mobile devices was referred to the Committee of Privileges and Members’
Interests, see Appendix 25.

213 H.R. Deb. (14.9.2006) 87.

214 VP 2013-16/1243-4 (26.3.2015). The resolution was in response to the Procedure Committee report, Use of electronic devices
in the Chamber and Federation Chamber, PP 201 (2014).

215 Archives Act 1983; VP 2013-16/338 (3.3.2014).

216 National Library Act 1960; VP 2013-16/485 (26.5.2014).

217 Parliamentary Contributory Superannuation Act 1948; VP 2013-16/311 (24.2.2014). A trustee who has ceased to be a Member
by reason of dissolution or expiration of the House does not thereby cease to be a trustee until he or she ceases to receive a
parliamentary allowance.
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The Speaker, Deputy Speakers and

officers

THE OFFICE OF SPEAKER

Origins

The office of Speaker is an essential feature of the parliamentary system, and of all the
Westminster parliamentary traditions the Speakership has proved to be among the most
durable. The office is an ancient one with its beginnings going back to the origins of the
British Parliament. The first Speaker to be so designated was Sir Thomas Hungerford,
appointed in 1377, who became the first in a continuing line of identifiable Speakers. In
early times Speakers were variously described as ‘Parlour’ (mouth), ‘Prolocutor’
(chairman) and ‘Procurator’ (agent). Essentially each acted as mouthpiece or spokesman
and hence ‘Speaker’ on behalf of the House in communicating its resolutions to the
sovereign.

The office of Speaker was central to the centuries long battle for supremacy between
Parliament and the monarchy. Historically the role of the Speaker has been an unenviable
one. The chequered history of the Speakership shows that a number of Speakers died
violent deaths by way of execution or murder while others were imprisoned, impeached
or expelled from office. This record is reflected in the custom of a newly elected Speaker
showing a token resistance on being escorted to the Chair. As Laundy states in The office
of Speaker:

The custom had its origin in the genuine reluctance with which early Speakers accepted the office, for
the role of spokesman for an emerging body of legislators bent on opposing the royal will was a
dangerous occupation . . . Until discontinued by Speaker Onslow in 1728 it was the custom for the
Speaker-elect to struggle with his proposer and seconder, resisting every inch of the way to the Chair
with the result that he was literally dragged to it."

Today in the House of Representatives the custom is maintained by the Speaker-elect
being escorted to the Chair by his or her proposer and seconder.

The fascinating historical development of the Speakership has been well recorded by
Laundy.” For the purposes of this text it is sufficient to say that it is an office of great
importance not only in its significant and onerous duties but particularly for what it is held
to represent. The following comments by more recent Speakers serve to illustrate this:

... it may fairly be said that as an institution Parliament has proved its enduring worth through the test
of time; secondly, Parliament’s past helps us to understand more fully its modern role and present-day
organisation. To a large extent, the same holds true of the Speakership of the House of Commons, an
office almost as old as Parliament itself.®

1 Philip Laundy, The office of Speaker, Cassell, London, 1964, p. 16.
2 Laundy, The office of Speaker.
3 George Thomas, ‘The Speakership, House of Commons, Westminster’, The Parliamentarian LIX, 1, 1978, pp. 1-7.
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. . . the Speaker represents, in a very real sense, the right of freedom of speech in the Parliament,
which was hard won from a monarchical Executive centuries ago. The Parliament must constantly be
prepared to maintain its right of . . . freedom of speech, without fear or favour.*

By the time of the election of the first Speaker of the House of Representatives the
Speakership of the House of Commons, fundamentally the same as we know it today, had
already evolved. However the Speakership in Australia differs in some respects from
current Westminster practice as its development during the 20th century followed
different lines.

The Speaker today

The following statement of the House of Commons practice states succinctly the
principal functions attaching to the office of Speaker which apply equally in the House of
Representatives:

The Speaker . . . is the representative of the House itself in its powers, proceedings and dignity. The

Speaker’s functions fall into three main categories. First, the Speaker is the spokesman or

representative of the House in its relations with the Crown, the House of Lords and other authorities

and persons outside Parliament. Second, the Speaker presides over the debates of the House . . . and
enforces the observance of all rules for preserving order in its proceedings. Third, the Speaker has

administrative responsibilities . . .

The Speaker is a Member of the House and upon election to office becomes its principal
officer.® He or she is supported and assisted by the elected Deputy Speaker and Second
Deputy Speaker who act as Speaker in the Speaker’s absence and relieve in the Chair as
Deputy Speaker whenever requested to do so. The Speaker appoints a number of
Members to the Speaker’s panel and the Speaker or Deputy Speaker may call on any one
of them to take the Chair as Deputy Speaker.

The Speaker has the constant support and advice of the staff of the House, including
the Clerk of the House, the Deputy Clerk, the Clerks Assistant and the Serjeant-at-Arms,
who in turn have the support of staff in the areas for which they are responsible.

The Speaker is commonly referred to as the Presiding Officer, his or her counterpart in
the Senate being the President. While Speaker, a Member is entitled to be termed
‘Honourable’. In the Commonwealth order of precedence the Speaker is ranked directly
after the Governor-General, State Governors, the Prime Minister, and a Premier within
that Premier’s State. If the President of the Senate has served in office an equal or greater
period of time, then the President also precedes the Speaker. If the Speaker has served for
a longer period in office, then he or she precedes the President.’

In the Chamber and for ceremonial occasions the formal Speaker’s dress was
traditionally a black Queen’s Counsel gown, full bottomed judge’s wig and lace
accessories. Speakers from the non-Labor parties used to wear the full formal dress.
However, Speaker Halverson, elected in 1996, wore the gown of a Queen’s Counsel but
did not wear the wig, and subsequent Speakers, until 2007, wore an academic gown only,
without accessories. Speaker Slipper, elected in 2011, wore a Queen’s Counsel gown.

N

Speaker Snedden, H.R. Deb. (27.5.1976) 2598.

May, 24th edn, p. 59.

The Speaker, Deputy Speaker, Second Deputy Speaker and members of the Speaker’s panel are correctly titled Officers of the
House, not office holders, as they are elected by the House or nominated on behalf of the House to serve the interests of the
whole House. The distinction is that Ministers, and office holders such as the Leader of the Opposition, whips, etc., may be seen
as serving, in the first instance, the interests of a section of the House only. See Ch. on ‘House, Government and Opposition’.
Gazette S21 (17.2.1977); S206 (5.10.1982).
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Speakers Bishop and Smith, elected in 2013 and 2015 respectively, did not wear a gown.
Speakers from the Australian Labor Party have not worn wig or gown.

The role the Speaker plays by virtue of the office requires the position to be filled by a
dedicated, senior and experienced parliamentarian. The qualities required in a Speaker
have been described in the following ways:

It is parliamentary rather than legal experience which is the first requirement of a Speaker. He must
have an intimate understanding of parliamentary life, of the problems of Members collectively and
individually, of the moods and foibles of the House; an experience which can be acquired only
through many years spent on the benches of the House itself. He must have a deep-seated reverence
for the institution of Parliamen% an understanding of what lies behind the outward ceremony and a
faith in democratic government.

A newspaper writer once commented . . . ‘“The office of Speaker does not demand rare qualities. It
demands common qualities in a rare degree’ . . . A good Speaker is not necessarily an extraordinary
person, therefore; he is an ordinary person, but an ordinary person of the highest calibre.'°

There has been no general tendency to appoint lawyers as Speakers in the House of
Representatives and, since Federation, only six Speakers have been members of the legal
profession, namely, Speakers Groom, Nairn, Snedden, Sinclair, Slipper and Bishop. !

Traditionally the Speaker in the House of Representatives has been a person of
considerable parliamentary experience. Speakers have mostly come from the back bench
without ministerial or party leadership experience. Speakers who had had prior
ministerial experience in the House of Representatives were Speakers Watt, Groom,
Cameron, Snedden, Sinclair and Bishop. Due to the exceptional circumstances created by
World War II Speaker Rosevear continued his duties as Controller of Leather and
Footwear following his election as Speaker in 1943, and was Chairman of the Post-War
Planning Committee of Leather and Footwear Industries between 1944 and 1945. These
were not Cabinet appointments. Speaker Snedden had previously been a Minister, Leader
of the House and Leader of the Opposition, experience he regarded as important in
occupying the Speakership.'> Speaker Sinclair had previously been a Minister, a party
leader and Leader of the House. Speaker Makin became a Minister nine years after he
ceased to be Speaker in 1932 and Speaker Scholes became a Ministe