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Introduction

This supplement updates to 30 June 2019 material in the 14th edition of Odgers’
Australian Senate Practice. It is published in hard copy and online, and will be updated
periodically until the 15th edition is published. Amendments will be incorporated into an
ebook version, available from the Senate website at aph.gov.au/Odgers.

Material in the supplement refers to the page and paragraph number of the text in the
book or pdf version online.

Richard Pye
Clerk of the Senate
September 2019


https://www.aph.gov.au/odgers

Chapter 1—The Senate and its constitutional role

Table 1: Votes and seats in elections, 1949—2019
Page 19, at the end of the table, add:

Australian Senate House of Representatives
Election Party % of Seats % of % of Seats % of
votes seats votes seats
2019 ALP 28.79 13 325 33.34 68 45.03
LP} 14 35 27.99 44 29.14
NP} Hi-0 1 25 451 10 6.62
LNP 7.73 3 7.5 8.67 23 15.23
CLP 0.26 1 2.5 0.27 — —
Greens 10.19 6 15 10.40 1 0.66
PHON 5.40 1 2.5 3.08 — —
CA 0.19 — — 0.33 1 0.66
JLN 0.21 1 2.5 — — —
KAP 0.35 — — 0.49 1 0.66
Others 16.85 — — 10.92 3 2.00

Page 19, add the following entries to the abbreviation list:
CA Centre Alliance
KAP Katter's Australia Party
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Table 2: Party affiliations in the Senate, 1949—-2019
Page 27, at the end of the table, add:

Year of

2019**

of seats
Government
government
Government
majority
Government
minority
Party

No of seats

Total number
Non-

election
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Labor

Greens

The Nationals’

Pauline Hanson’s One Nation
Centre Alliance

Jacqui Lambie Network

R R, N N O ©

Australian Conservatives
** Composition of the Senate on 1 July 2019

Chapter 2—Parliamentary privilege

Subpoenas, search warrants and members

Page 63, after paragraph 2, insert:

— Guidelines for the execution of warrants involving privilege

Page 64, at the end of paragraph 2, add:

A related matter, alleging possible improper interference with the free performance of a
senator’s duties and adverse actions taken against people connected to parliamentary
proceedings, was also referred to the committee on 1 September 2016, having been
raised as a matter of privilege the previous day.

In the first matter, the committee examined the seized material for its connection to
parliamentary business, using a test formulated in the preliminary report, and
recommended that the claim of privilege made over it should be upheld. The committee
also considered how well the stated purposes of the national guideline had been met.
The guideline is intended to enable claims of privilege to be made and determined, with
seized material sealed until that question is resolved. The committee noted that “Any
practice which, in the meantime, allows the use of such material undermines that
purpose.”

This provided the context for the second matter, involving allegations that information
which should have been quarantined at the site of the Melbourne warrants, may have
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been used for unauthorised purposes. The committee found that an improper
interference had occurred (because protections attaching to parliamentary material had
been diminished, to the possible detriment of a person) but refrained from
recommending that a contempt be found, noting various mitigating factors. Moreover,
the committee noted that an alternative remedy could be effected by the Senate
upholding the privilege claim, and so withholding the seized material from the
investigation and any future legal proceedings. These findings were contained in the
committee’s 164th report, tabled and adopted on 28 March 2017.

In its 164th report, and again in its 168th report, the committee raised concerns about
short comings in the processes for execution of warrants where privilege might be
involved. In the latter report, focusing on the use of intrusive powers more generally, the
committee expressed the view that, where information that might attract privilege is
seized or accessed, law enforcement and intelligence agencies should follow processes
that enable claims of privilege to be raised and resolved prior to the information being
interrogated: see 168th report, paragraphs 3.24 to 3.27. The committee recommended
that protocols be developed between the parliament and the executive in respect of
agencies’ use of other intrusive powers: adopted by the Senate on 21/6/2018, J.3251.

These recommendations were reinforced in another report of the committee on the
disposition of documents seized by the AFP under warrant in another matter in 2018:
see 172nd report. The committee found that the documents satisfied the test it had
developed in the nbn co matter, and warranted protection as “proceedings in
parliament”. The Senate adopted the committee’s recommendation that the documents
be withheld from the AFP investigation and provided to the senator who had made the
privilege claim: 26/11/2018, J.4219. The committee expressed concerns about the
scope of the warrants, which named a Senate committee and one of its inquiries, as
well as aspects of their execution. The committee later took evidence from the AFP
Commissioner and other officers on these matters: see 174th report.

On the final sitting day in 2018, the Senate passed a resolution requiring executive
agencies “to observe the rights of the Senate, its committees and members in
determining whether and how to exercise their powers in matters which might engage
qguestions of privilege” and calling on the Attorney-General to work with the Presiding
Officers “to develop a new protocol for the execution of search warrants and the use by
executive agencies of other intrusive powers, which complies with the principles and
addresses the shortcomings identified” in recent reports of the Parliament’s Privileges
Committees: 6/12/2018, J.4485-6

The intersection between privilege and intrusive powers was also raised by the
President of the Senate in_a submission to an inquiry by the Parliamentary Joint
Committee on Intelligence and Security into the Telecommunications and Other
Legislation Amendment (Assistance and Access) Bill 2018. The President noted that,
although the bill did not deal with privilege directly, it sat “in tension with work being
undertaken across the Parliament to properly secure privilege against the exercise of
executive investigative powers”. Among other things, the bill sought to extend the covert
use of investigative powers by intelligence and law enforcement agencies, through
computer access warrants and warrants to secure remote access to devices. Where



https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Privileges/Completed_inquiries/2016-current/Documents_seized/Final_Report
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such approaches are used, there is no trigger for parliamentarians to raise claims of
privilege, and no clear path for resolving claims if they are made. When the bill was
considered on 6 December, the President tabled a response from the Attorney-General
and Acting Minister for Home Affairs, indicating that the government would “give serious
consideration” to the procedures governing the exercise of the relevant powers, and
work collaboratively with the Parliament to “better address the intersection between
parliamentary privileges and lawful access to modern communications.”. 6/12/2018,
J.4544; SD, p. 9769.

The development of such protocols and procedures remained pending at the end of the
45th Parliament.

Other tribunals
Page 67, at the end of paragraph 4, add:

The committee took the view that action taken within political parties to control the votes
of their members — at least, within the rules and practices of those parties — was an
internal matter and should not amount to a contempt of coercion or intimidation. In 2019
the committee applied the same reasoning in relation to a dispute between a senator
and his former party: Case of Senator Burston, 175th report of the committee. The
committee concluded:

Parliamentary privilege and the associated resolutions of the Senate are designed
to protect the Parliament, its committees and individual senators in the
performance of their parliamentary duties, not as a mechanism to resolve internal
party politics or quarrels between senators. It is the committee’s firm view that
without compelling grounds to bring these resolutions to bear, such matters should
not be subject to its consideration.

Page 68, at the end of paragraph 2, add:

Numerous commissions of inquiry have traversed the same ground as parliamentary
committees, and have done so without infringing privilege. For instance, in 2017 the
Select Committee on Lending to Primary Production Customers recommended that the
newly-established Royal Commission into Misconduct in the Banking, Superannuation
and Financial Services Industry consider the evidence published by the committee in
the course of its inquiry. While the Royal Commission had access to the information
published by the committee, parliamentary privilege limits its use so that, while people
could not be directly questioned on their parliamentary evidence, the commission could
use the material to develop its own lines of inquiry.

Parliamentary privilege and statutory secrecy provisions
Page 72, at the end of the penultimate paragraph, add:

In 2018 the Auditor-General withheld information from the Joint Committee of Public
Accounts and Audit, which oversees the budget for the ANAO, apparently on the basis
of “budget confidentiality provisions”: statement by the chair of the committee, SD,
18/6/2018, pp. 2992-3.
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Page 73, after paragraph 1, insert:

While there is a presumption that the “powers, privileges and immunities” of the Houses
are not affected by legislation except by express words, it can be unsatisfactory to rely
on such a presumption when statutory language deals with matters otherwise thought to
be reserved for the Houses themselves. Evidence before the Parliamentary Joint
Committee on Intelligence and Security inquiry into the Foreign Interference
Transparency Scheme Bill 2017 raised concerns that the bill encroached upon the
traditional scope of privilege. Among other things, the bill required the registration of
activities intended to influence “proceedings of a House of the Parliament” and
proposed to give coercive powers to an executive officer (the secretary of the relevant
department) to enforce those requirements. The committee recommended that — to
avoid doubt — the bill be amended to specify that the scheme was not intended to affect
privilege. Moreover, the committee pressed for an amendment to put privileged material
beyond the reach of the secretary’s coercive powers: see section 9A, Foreign Influence
Transparency Act 2018.

The committee went further, in the end, recommending that senators and members be
excluded entirely from the registration requirements in the bill, and asking the two
Houses to develop a parallel transparency scheme appropriately tailored for the
parliamentary environment: see PJCIS report, Chapter 5 and paragraphs 10.140-158.
The development of such a scheme was referred to the Privileges Committees of each
House, but those inquiries lapsed at the end of the 45th Parliament.

Power of the Houses to determine their own constitution
Page 78, after paragraph 2, insert:

In 2019, prior to the debate on a censure motion, the President made a statement on
the constraints on the Senate’s power to suspend a senator, concluding:

While there is no doubt that the Senate has the power to suspend senators, its
acknowledged power to do so is limited to those circumstances in which it is
necessary to protect the Senate’s ability to manage the conduct of its proceedings
in the face of disorder, or where the Senate determines that it is hecessary to do so
to protect the ability of the Senate and senators to perform their constitutional
roles. Any other use of the power may be open to challenge: SD, 3/4/2019, pp.
10618-9.

Rights of witnesses
Page 82, at the end of paragraph 5, add:

Committees rely upon the integrity of evidence presented to them, so they are obliged
to investigate concerns that any person has been improperly influenced, or subjected to
or threatened with any penalty or injury, in respect of evidence which may be given:
Privilege Resolution 1(18). See Chapter 17—Witnesses, under Protection of witnesses.
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Reference to Senate proceedings in court proceedings
Page 100, after paragraph 3, add:

The resolution was considered by the High Court in dismissing a summons from a
candidate found incapable of being elected at the 2016 election. The Court rejected an
argument that the resolution effects a waiver of privilege: Re Culleton [2018] HCA 33 at
14 to 18. As has been noted, the effect of the resolution was to dispense with an
anomalous, historical practice requiring the Senate’s leave to admit evidence of its
proceedings regardless of whether privilege was engaged. Neither House can waive
statutory law by resolution: see “Waiver” of privilege, above.

Chapter 4—Elections for the Senate

Division of the Senate following simultaneous general elections
Page 133, before the last paragraph, insert:

The division of the Senate is a matter for the Senate itself. However, there was
speculation during the 45th Parliament, with the disqualification of humerous senators
under section 44 of the Constitution, whether the High Court might have a role.

If a senator is found to have been disqualified at the time of election, their election is
void and the vacancy is filled by a recount of the ballots under the supervision of the
Court (a “special count”) to determine the person validly elected: see Chapter 6—
Senators, under Qualifications of senators. The usual form of the Court order following a
special count was that a person is “duly elected for the place for which” the ineligible
candidate was returned. One question agitated in hearings in December 2017 was
whether such an order also had the effect of granting the incoming senator the term
(that is, the 3- or 6-year term) initially allocated by the Senate to the ineligible candidate.

Nettle J described as “an attractive proposition” the view put by the Commonwealth
Solicitor-General that there is “...a very real question as to whether anyone other than
the Senate has a role in determining the three- or six-year issue. It may be that the
Court has a role in declaring who the people are, and the Senate then chooses who
gets three and who gets six years” Re Parry; Re Lambie [2017] HCATrans 258 (13
December 2017).

Moreover, the High Court has held that a person invalidly returned in an election does
not have a “term of service” at law for the purposes of section 13 of the Constitution:
Vardon v O’Loghlin [1907] 5 CLR 201 at 211, 214. That being the case, it is hard to see
how an order of the Senate under section 13 could have any effect in relation to that
person, and similarly hard to argue that an incoming senator inherits that (non-existent)
term.

In February 2018, the Senate moved to remedy any uncertainty by modifying the effect
of the August 2016 resolution, so that it would operate by reference to the revised order
of election produced in any relevant special count: 13/2/2018, J.2690-1. In doing so, the
Senate preserved the principle adopted at the beginning of the Parliament, that the
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longer terms be allocated to the senators first elected in the count, and asserted the
conventional view that the division of the Senate is a matter for the Senate itself.

Page 133, before the last paragraph, insert:

Alternative method of dividing the Senate

Method of filling casual vacancies
Page 138, after paragraph 1, insert:

This last provision gives the recognised party of a departing senator effective control
over the choice of a replacement, including by deeming the choice of the state
parliament void if “before taking his seat he ceases to be a member of that party”.
Following the resignation of Senator Xenophon in 2017, reports that a party member
other than the chosen nominee might press a claim to the position came to naught, so
the operation of that part of section 15 remains untested: see also Delay in filling casual
vacancies, below.

Chapter 6—Senators

Qualifications of senators
Page 167, omit the last three paragraphs, substitute:

The High Court, sitting as the Court of Disputed Returns (see below), has adjudicated a
number of aspects of section 44 of the Constitution as it applies both to candidates and
to sitting senators and members. During the 45th Parliament, ten senators declared
elected at the 2016 election were found to have been incapable of being chosen by
virtue of disqualifications under section 44, following the referral of matters to the High
Court. There were also several cases or prospective cases involving members. While
most of these were dual citizenship matters, the Court had cause to consider four of the
five paragraphs in section 44, the interaction of sections 44, 46 and 47 (as to which, see
Determination of disqualifications, below), as well as temporal matters connected to the
process of being chosen.

—s. 44(i) foreign allegiance and citizenship

Prior to the 45" Parliament, it was generally understood that paragraph 44(i) applies to
a person who has formally or informally acknowledged allegiance, obedience or
adherence to a foreign power and who has not withdrawn or revoked that allegiance:
Nile v Wood (1988) 167 CLR 133. For these purposes, “foreign power” includes the
United Kingdom: Sue v Hill (1999) 199 CLR 462. The election of a person who was not
an Australian citizen at any material time during the election is void: Re Wood (1988)
167 CLR 145. To qualify for election, it was not enough for a person to have become an
Australian citizen unless that person had also taken “reasonable steps” to renounce
foreign nationality. What amounted to reasonable steps would depend on the
circumstances of the particular case: Sykes v Cleary (No. 2) (1992) 176 CLR 77.
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In October 2017, the High Court made orders and delivered its judgment on questions
concerning the qualifications of six senators and one member of the House of
Representatives declared elected in 2016 (Re_Canavan [2017] HCA 45). The Court
adopted what it termed the ordinary and natural language of paragraph 44(i), consistent
with the majority view in Sykes v Cleary. In doing so, the Court distinguished between
the first part of the provision (“acknowledgement of allegiance” etc.), which requires a
voluntary act, and the second part (“a subject or a citizen...of a foreign power”), which
involves a state of affairs existing under foreign law. Each of the matters turned on the
construction of the second part of the provision. The Court rejected the alternative
interpretations put before it, which sought to introduce questions about an individual’'s
knowledge of their citizenship status and a degree of volition in retaining foreign
citizenship.

It is worth repeating in full the Court's summary as to the proper construction of s 44(i):

71 Section 44(i) operates to render “incapable of being chosen or of sitting”
persons who have the status of subject or citizen of a foreign power. Whether a
person has the status of foreign subject or citizen is determined by the law of the
foreign power in question. Proof of a candidate’s knowledge of his or her foreign
citizenship status (or of facts that might put a candidate on inquiry as to the
possibility that he or she is a foreign citizen) is not necessary to bring about the
disqualifying operation of s 44(i).

72 A person who, at the time that he or she nominates for election, retains the
status of subject or citizen of a foreign power will be disqualified by reason of s
44(i), except where the operation of the foreign law is contrary to the constitutional
imperative that an Australian citizen not be irremediably prevented by foreign law
from participation in representative government. Where it can be demonstrated that
the person has taken all steps that are reasonably required by the foreign law to
renounce his or her citizenship and within his or her power, the constitutional
imperative is engaged.

Four senators and the member were found to have been foreign citizens at the time of
nomination and so were incapable of being elected. Four further references in 2017 saw
four more senators disqualified on the same grounds: Re Parry; Re Lambie; Re
Kakoschke-Moore [2017] HCATrans 254 (8 December 2017); Re Gallagher [2018]
HCA 17

In the last of those cases, the Court further detailed the “constitutional imperative”
identified in Re Canavan. The Court held that, where foreign law presents “something of
an insurmountable obstacle” to renouncing citizenship, a person taking all reasonable
steps to do so may avoid disqualification. Two elements are required: first, a foreign law
that operates irremediably to prevent an Australian citizen from participation; and
secondly, that “that person has taken all steps reasonably required by the foreign law
which are within his or her power to free himself or herself of the foreign nationality”.

However, the procedure for renouncing — in Gallagher’'s case — British citizenship was
held not to be onerous. The issue was merely one of timing, and the exception could not
apply. As the senator remained a dual citizen at the time of the election, the Court
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declared her incapable of being chosen. Following the judgment, four members of the
House of Representatives whose circumstances echoed those considered in the case
resigned their places.

Page 168, after paragraph 1, insert:
—s. 44(ii) disqualifying conviction
Page 168, at the end of paragraph 3, add:

In Re Culleton [No 2] [2017] HCA 4 the Court held that he was incapable of being
chosen, finding that he was subject to be sentenced for a disqualifying conviction
throughout the whole period of the election. The subsequent annulment did not prevent
the operation of paragraph 44(ii). The judgment affirmed the proper construction of
paragraph 44(ii) — that it covers a person convicted and either under sentence or
subject to be sentenced — and expanded on the meaning of “subject to be sentenced”.

Page 168, before the penultimate paragraph, insert:
— 8. 44(iii) bankruptcy
Page 168, at the end of paragraph 4, add:

A senator or member who becomes bankrupt or insolvent while serving is disqualified
under paragraph 45(ii)). On 23 December 2016, the Federal Court ordered the
sequestration of a senator’'s estate, the prima facie effect of which was to cause the
vacation of his office as a senator (Culleton v Balwyn Nominees Pty Ltd [2017] FCAFC8
at 1). The vacancy was notified to the Governor of the relevant state after the President
received documents recording the status of the senator as an undischarged bankrupt.
The senator was found to have been incapable of being chosen at the 2016 election on
other grounds, so the matter was somewhat academic: statement to the Senate,
7 February 2017.

Page 168, before the last paragraph, insert:

— 8. 44(iv) office of profit under the Crown
Page 169, after paragraph 1, insert:

In 2017, the Court found that a candidate returned in a special count intended to replace
an ineligible senator was herself disqualified having been appointed to the
Administrative Appeals Tribunal, and thereby holding an office of profit under the
Crown: Re Nash [No 2] [2017] HCA 52.

Page 170, after paragraph 3, insert:

In Re Lambie [2018] HCA 6 the Court declared that a candidate was not incapable of
being of chosen as a senator by reason of paragraph 44(iv) of the Constitution. The
court found that the offices of mayor and councillor held by the candidate were not
offices “under the Crown”; a determination turning on the degree of control an executive
government might exercise over those positions.


http://eresources.hcourt.gov.au/showCase/2017/HCA/4
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Page 170, before the last paragraph, insert:

—s. 44(v) pecuniary interest in an agreement with the Commonwealth

Page 171, at the end of paragraph 1, add:

In Re Day [No 2] [2017] HCA 14 the Court found that Webster was decided on an overly
narrow reading of the provision and should not be followed. The Court found that the
purpose of paragraph 44(v) extends to ensuring that members “will not seek to benefit
by such agreements or to put themselves in a position where their duty to the people
they represent and their own personal interests may conflict”. The indirect pecuniary
interest found to exist on the facts of the case sufficed for the Court to hold that Day
was incapable of being chosen, or of sitting, as a senator.

Page 171, before paragraph 2, insert:

— “incapable of being chosen”

Page 171, at the end of paragraph 2, add:

It has also been determined that a candidate must remain clear of any of the grounds
for disqualification up until the time they are chosen, even if that process is not
concluded until long after the polling day. In several of the matters referred by the
Senate to the Court in the 45th Parliament, the eligibility of the person returned in a
special count was contested. In one case the Court held that the candidate so returned
was herself disqualified, having lately accepted a government appointment. The Court's
reasons confirmed that a Senate election is not concluded if it returns an invalid
candidate, but continues until a senator is validly elected. Any disqualification which
arises in the meantime — in this case, appointment to an office of profit under the Crown,
contrary to paragraph 44(iv), a year after polling day — renders the candidate incapable
of being chosen: Re Nash [No 2] [2017] HCA 52.

Page 171, after paragraph 3, insert:

During the 45th Parliament several senators resigned their places after doubts were
raised as to their qualification to be chosen at the 2016 election. The questions in each
of these cases were referred to the High Court under section 376 of the Commonwealth
Electoral Act 1918, which provides that the Senate may refer to the Court any question
respecting the qualifications of a Senator or a vacancy in the Senate. Questions are not
confined to whether or not a vacancy has occurred, but may also encompass the nature
of a vacancy and how it may be filled: see further under Determination of
disqualifications, below. If a person returned as a senator is subsequently found to be
incapable of being chosen, then there is not a casual vacancy (ie, a vacancy to be filled
under section 15 of the Constitution); rather, there is an invalid election which must be
completed. This position is not altered by the resignation (or purported resignation) of
the senator concerned: see Vardon v O’Loghlin (1907) 5 CLR 201 at 208-9.
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Page 172, at the end of paragraph 2, add:

In 2018 the Joint Standing Committee on Electoral Matters produced two reports on
section 44 matters in the context of the disqualifications occurring in the 45th
Parliament.

Determination of disqualifications
Page 172, penultimate paragraph, after “2016”, insert:

, and the numerous dual citizenship matters arising in 2017,
Page 172, before the final paragraph, insert:

In 2016 and 2017 there were several debates and questions raised concerning the
threshold of evidence which the Senate might expect before contemplating a motion to
refer questions about the qualifications of a senator: for example: SD, 7/11/2016, pp.
1909-31; SD, 8/8/2017, pp. 4912-8. The Senate’s approach has generally been to ask
that the Court determine any genuine case where evidence has been put before the
Senate indicating that a breach of the constitutional provisions may have occurred.

On several occasions, cross-bench senators proposed an audit of the citizenship status
of all senators, by way of a Senate references committee inquiry: 9/8/2017, J.1641-2;
15/8/2017, J.1710-11; 17/8/2017, J.1762; 5/9/2017, J.1850-1. These were resisted, on
the basis that they involved a reversal of the onus of proof, and because only the High
Court could make an authoritative determination: see for example SD, 8/8/2017, pp.
4912-8. The President had earlier tabled correspondence requesting that the Presiding
Officers conduct such an audit; a task beyond the remit of their offices: 8/8/2017;
J.1599.

As possible dual citizenship cases continued to arise, however, the Senate agreed to
establish a citizenship register, requiring declarations and documentation from senators
in respect of their citizenship status, any previous foreign citizenships held and actions
taken to renounce them, birth places of parents and grandparents, and associated
details. An amendment to require the Committee of Senators’ Interests to inquire into
the citizenship status of each senator was not supported. The committee was given
oversight of the form of the register and procedures for its maintenance. The resolution
also provided that knowingly making false statements, failing to provide statements on
time, and failing to correct inaccuracies of which senators become aware may be dealt
with as serious contempts: 13/11/2017, J.2179-82, J.2196-7. The House of
Representatives established a similar register. Subsequently, the Parliament legislated
a requirement that candidates complete a qualification checklist when nominating for
election: see Commonwealth Electoral Act 1918, paragraph 170(1)(d). Amendments to
the Act also provided for the checklists of successful candidates to be tabled in the
relevant House of the Parliament, where they formed the basis of a qualifications
register, established by each House by resolution: for the Senate, see 3/4/2019, J.4836-
8.

The resolution establishing the new register also introduced procedural constraints on
the reference of qualification matters to the Court of Disputed Returns, so that they may
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only be moved if a possible disqualification arises from facts not disclosed on the
register. The referral process also encompasses a preliminary investigation by the
Senators’ Interests Committee, which is required to take expert evidence on foreign
citizenship law in relevant matters. One limitation of such procedures is that, like any
other order of the Senate, they may be suspended by majority vote if the will to maintain
them falls away. An equivalent process was adopted by the House of Representatives.

The rationale for these measures may be found in recommendations of the Joint Select
Committee on Electoral Matters. In seeking to balance the need for compliance with the
need for certainty, the committee reasoned that full disclosure by candidates at the time
of nomination would better-inform those seeking to challenge a successful candidate’s
qualifications by petition to the Court of Disputed Returns within the existing 40-day
window after the return of the writs. In the committee’s view, a person’s eligibility in
respect of matters so disclosed should not be able to be questioned in any other way.
This could be achieved by the Houses agreeing to limit their use of the referral power to
those matters not, or not fully, disclosed: for more detail, see the committee’s report,
Excluded, particularly at paragraphs 4.5 to 4.15.

Page 172, at the end of footnote 30, add:

See Webster 22/4/1975, J.628-9; Wood 16/2/1988, J.472; Day 7/11/2016, J.374;
Culleton 7/11/2016, J.375, J.400; Canavan, Ludlam and Waters 8/8/2017, J.1599-1600;
Roberts 9/8/2017, J.1630; Nash and Xenophon 4/9/2017, J.1788-9; Parry 13/11/2017,
J.2179; Lambie 14/11/2017, J.2201-2; Kakoschke-Moore 27/11/2017, J.2275; Gallagher
6/12/17, J.2471.

Page 173, at the end of paragraph 4, add:

In 2018 the High Court held that section 46 does not confer jurisdiction to determine
whether a person is disqualified. An action under the Common Informers Act could
succeed only where a person had first been found ineligible under one of the methods
provided under section 47: Alley v Gillespie [2018] HCA 11.

Page 173, before the final paragraph, insert:

In 2017, proposals to curb the parliamentary powers and limit the consideration of bills
proposed by two ministers while questions about their qualifications were before the
Court, were defeated: 13/9/2017, J.1987-8; 14/9/2017, J.2016-7. At the same time,
several questions without notice tested the proposition that the validity of ministerial
decision-making may be affected should ministers be disqualified; a position rejected by
the government on the basis of legal advice.

Page 174, after paragraph 1, insert:

The Court ruled in February 2017 that Rod Culleton was incapable of being chosen as a
senator at the 2016 election, finding that he was subject to be sentenced for a
disqualifying conviction throughout the whole period of the election, and declared
Senator Georgiou elected to the place for which he had been returned. In May 2017, the
President tabled a document from Mr Culleton, framed as a petition under standing
order 207 disputing the election of Senator Georgiou, together with advice from the


https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Electoral_Matters/Inquiry_into_matters_relating_to_Section_44_of_the_Constitution/Report_1
http://eresources.hcourt.gov.au/showCase/2018/HCA/11
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Clerk: 11/5/2017, J.1351. The petition sought to recontest matters determined by the
Court of Disputed Returns, so it was difficult to see how it came within the residual
operation of the standing order, which is limited to questions “which cannot, under the
provisions of the Commonwealth Electoral Act, be brought” before that Court. Rather
than reject the petition for non-compliance, the President tabled it for the information of
senators. The Senate took no action in relation to the document. In any case, the relief it
sought was beyond the power of the Senate: it asked the Senate to overturn the Court’s
orders declaring Senator Georgiou elected and reinstate his predecessor. The
President subsequently tabled a letter from Mr Culleton’s representatives asking that
the Senate refer his case back to the High Court: 8/8/2017, J.1599. Again, the Senate
took no action in respect of the letter.

Page 174, at the end of footnote 37, add:
, Statement on Re Culleton [No 2] [2017] HCA 4, 7/2/2017 SD 2

Conduct of senators

Page 178, at the end of footnote 50, add:
; 17/10/2018, J.3965

Page 178, at the end of footnote 51, add:

; 14/8/2018, J.3452-3; 3/4/2019, J.4834. In relation to the last matter, the President
made a statement on the constraints on the Senate’s power to suspend a senator, see
SD, 3/4/2019, pp. 10618-9

Page 179, at the end of paragraph 2, add:

The Procedure Committee considered proposals for different codes of conduct in 2017
and again in 2019, but did not recommend their adoption: First report of 2017; First

report of 2019.

Dress
Page 182, after paragraph 2, insert:

These statements are based on rulings of Presidents and Chairs of Committees from
the 1960s and 1970s, and on a report of the House Committee, adopted by the Senate
in 1972. The House Committee concluded that, “rules relating to dress in the Chamber
should not be necessary and that the choice of appropriate clothing should be left to
Senators’ discretion”. This remains the current practice.

The rules of the Senate are directed at creating an appropriate framework for debate,
and the conduct of senators is regulated only in so far as it is relevant to the
maintenance of order. The question of appropriate dress is a matter that has been left to
custom and the judgement of senators, except where a question of order arises. The
Procedure Committee considered these matters in its First report of 2017, and
recommended no change.
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Senators’ remuneration and entitlements
Page 182, paragraph 4, omit “Parliamentary Allowances Act 1952", substitute:

Parliamentary Business Resources Act 2017 (which, in part, superseded the
Parliamentary Allowances Act 1952)

Page 183, at the end of paragraph 1, add:

In 2017 the Parliamentary Business Resources Act replaced the work expenses
framework under the 1990 Act, based on recommendations from an independent
review: An Independent Parliamentary Entitlements System, February 2016. The
Parliament also established the Independent Parliamentary Expenses Authority to
provide independent statutory oversight of expenses and allowances.

Page 183, after paragraph 1, insert:

As has been noted, laws determining allowances for members of the Houses are
authorised by section 48 of the Constitution, and are taken to depend upon those
members being validly elected. This became a matter of some interest with the
numerous cases of senators being found to have been incapable of being elected
during the 45th Parliament (see above under Qualifications of senators). In earlier
cases, Attorneys-General advised that those whose elections were declared void were
not entitled to retain salary payments made to them. However, these were dealt with by
the passage of legislation to authorise the payments, or by the government of the day
waiving the debts. In 2017 and 2018, the view was taken that payments of salary etc.
purportedly made under section 48 of the Constitution were made without proper
authority in cases in which the High Court subsequently declared that there was no valid
election. Under section 16A of the Remuneration Tribunal Act 1973, payments made
without proper authority automatically become debts due to the Commonwealth.
Ultimately the government waived each of the debts that arose in this manner.

Resignation of senators
Page 183, after paragraph 3, insert:

During the 45th Parliament several senators resigned their places after doubts were
raised as to their qualification under section 44 of the Constitution to be chosen at the
2016 election. The vacancies were notified to the Governors of the relevant states, in
accordance with section 21 of the Constitution, together with advice that there were
matters to be put before the Senate before the nature of each vacancy could be
determined. Questions in respect of each vacancy were referred by resolution to the
Court of Disputed Returns: Day 7/11/2016, J.374; Ludlam and Waters 8/8/2017, J.1599-
1600; Parry 13/11/2017, J.2179; Lambie 14/11/2017, J.2201-2; Kakoschke-Moore
27/11/2017, J.2275. The Court made orders declaring each senator incapable of being
chosen and for the respective vacancies to be filled by a special count of the ballots.


https://www.finance.gov.au/publications/parliamentary-entitlements-review/
https://www.ipea.gov.au/
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Chapter 7—Meetings of the Senate

Sittings and adjournment of the Senate
Page 193, at the end of footnote 20, add:

For consideration of a proposal to replace the parliamentary prayer, see Procedure
Committee, Second report of 2018.

Page 195, paragraph 4, omit “5, 10 or 20 minutes”, substitute:

5 or 10 minutes, and the adjournment debate on Wednesday, when senators may
speak for 5 minutes

Meetings after prorogation or dissolution of House
Page 197, last paragraph, after “if a prorogation intervenes.”, insert:

For example, in 2019 the early Budget led to considerable speculation about the effect
of a possible prorogation on the estimates timetable. Advice was given that the
scheduled program of hearings would be swept aside if prorogation occurred before the
hearings commenced. If hearings were underway when prorogation took effect, they
could continue during that day, subject to any decision of the committee to adjourn. Five
scheduled days of hearings occurred, and parliament was prorogued early in the
morning before hearings on the sixth day commenced, so that the hearings scheduled
for that day did not take place.

Times of meeting
Page 200, last paragraph, omit “12.30pm on Tuesdays”, substitute:

midday on Tuesdays (after a procedural change in effect from 2018)

Suspension of sitting — effect on delegated legislation
Page 202, after paragraph 2, insert:

The uncertainty was resolved when the Acts Interpretation Act 1901 was amended in
2018 to insert a common-sense definition of sitting day so that a sitting day extending
over more than one day is considered a single day: see s. 2M; see also Chapter 15,
under Disallowance.

Chapter 8—Conduct of proceedings

Routine of business
Page 206, routine of business for Monday, omit “(i) Government business only”, substitute:
(i) General business orders of the day for the consideration of bills only

(ia)at 12.20pm, government business only
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Page 208, routine of business for Thursday, omit paragraphs (i) and (ii), substitute:
(i) Government business only

(ii) At 11.45am, petitions

Government and general business
Page 209, omit the last paragraph, substitute:

Government business (business initiated by ministers) takes precedence over general
business (business initiated by other senators) at all times except for periods on
Monday and Thursday indicated in the routine of business: SO59. The period after
prayers until 12.20pm on Mondays is reserved for private senators’ bills (“general
business orders of the day for the consideration of bills”). An equivalent period was
originally set aside for such bills on Thursday mornings, in accordance with an
agreement between the minority government and minor party members in 2010. This
was transferred to Monday from the beginning of 2018, in accordance with a
recommendation of the Procedure Committee: First report of 2017.

Suspension of standing orders
Page 222, after paragraph 2, insert:

The rule against repeated requests to suspend standing orders was also applied in
respect of a “time management” motion in 2018. The motion was put in place on a
government suspension motion on 20 June and the Senate rejected an opposition
suspension motion the following day intended to remove it: 20/6/2018, J.3200-4;
21/6/2018, J.3235. Neither the President nor the Chair could subsequently entertain
further proposals to divert from that agreed procedure. A similar ruling was made in
respect of proceedings under a limitation debate on the last day of sitting in 2018:
6/12/2018, J.4498.

Page 222, at the end of footnote 57, add:
; 7/12/2017, J.2509; 27/6/2018, J.3324; 6/12/2018, J.4536, J.4546

Page 222, footnote 58, after “ruling of President Hogg, 25/11/2010, J.439", add:
; rulings of President Ryan, 21/6/2018, J.3237; 6/12/2018, J.4498

Page 223, at the end of paragraph 2, add:

A motion to suspend standing orders may be amended, provided the amendment is
relevant to the motion as moved. This follows from the exposition of rulings against
repeated suspensions in the Procedure Committee’s First report of 1993 and Second
report of 2005. For an example, see: 6/12/2018, J.4544-6.
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Chapter 9—Motions and amendments

Formal motions
Page 235, at the end of paragraph 1, add:

The use of the formal motion procedure became especially problematic during the 45th
Parliament, during which its short-comings in determining complex or controversial
motions were highlighted on numerous occasions. Objections to motions being dealt
with as formal were frequently met with proposals to suspend standing orders, leading
the Senate to determine that such suspension motions should be determined without
debate: Procedure Committee, Fourth report of 2018; 28/11/2018, J.4283.

Restrictions on amending or debating motions at this time are increasingly subverted by
seeking leave to move amendments or make “short statements”. Once rare, such
statements have become ubiquitous. Asked to consider what steps might be taken to
limit the time spent on formal business, the committee noted:

One of the main contributors...is the number of statements being made by leave.
The committee has previously referred to such statements as “misuse of the
procedure” (first report of 2003) and criticised their content and prevalence (first
report of 2004, second report of 2011). Nevertheless, senators now see them as a
routine part of the formal business process. It is hard to see how the time spent on
formal business may be reduced unless senators agree to make fewer such
statements.

The committee 