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"We must look for a system whose virtues
in the coutext of a particular time and place

outweigh its defects.”

Vemon Bogdanor

(Mr. Bogdanor is Reader fn Government, Oxford University
& Feilow of Braesnose College, Oxford)




T"he a lections heid in Apri ’1994 were caned eariy in hght of the percewed mabf lty af

—members.of the.Sixth Legislalive Assembly to.work ifi a cohesive manner. - Two distingt ™ f .

factions had emerged and the community was divided amongst those who supported one
faction, those who supported the other and a considerable number who felt that all the
warring parties should be deposed and a compietely frash Assembly shouid be mstaiied
This situation caused many to become very paiitically aware and critical of the present

voting system.

A tatal of 27 candidates offered themselves for election, the highest number since the
Legislative Assembly was first elected in 1979.  Only four members of the Sixth Assembly
who nominated were re-elected to the Seventh.

Because of the discussion which had taken place within the communi ity i the runup to
the elections and the widely expressed views that the present election sysiem was
unsatisfactery, it was thought appropriate that a Select Committee be set up to canvass
the views of the electarate and the Hon. Mike King MLA so moved at the May 1994 sitting

aof the House.

Despite the furore at the time of the elections no such dissatisfaction was evident in the
submissions made to the Select Committee.  From a total electorate of 1195, onily 34
submissions were received, despite repeated invitaticns and urgings from the Committee.

Tris Report has therefore been compiled from the views of those respondents and from
research undertaken by members of the Commitiee and cannot in any way claim to be the
collective views of the electorate of Norfolk Island.

The Report is prefaced with a summary of the Committee's recommendations which are
expanded on mare fully under the appropriate sections in Chapter 3,

Chapter 1 gives the background which led up to the formation of the Select Committes
and the preparation of the final report. Chapter 2 briefly describes the seeking of
submissions. Chagpter 3 deals with the views expressed by the respondents under the
various headings relating the Commiltes’s Terms of Reference and the reasons for the
recommendations made by the Committee.

The Committee wishes {o thank all those who responded o this inquiry. A full list of
respondents is attached at Appendix 2.

Chapter 4 outlines a brief history of voting on Norfoik Island. We are indebted to Mrs.
Merval Hoare MBE for sharing her wealth of knowledge on the Island’s history and for
oproviding the background malerial used in this chapier.




in Chapter 5 we explore the requirements for voting in cther small Commonwesalth Nations.
The information regarding Aldemey was taken from an amcie by -Mrs. Elizabeth Robertson. |

o Member of the States of Aldemey Channel Islands.

The Commrttee also acknowiedges the valuable assistance provided by Ms. Robin .
* Graham, Mr. Dor Morri is, Mrs. Gaye Ev&ms Mr. David Hinchen, Mr. Phillip White, Mr. tan
Faulks, Mr. Lyn Barlin AM, the Office of the Administrator, the House of Repre“eﬂtat ives
and the Secretariat of the Commonwealth Parliamentary Association London,
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SUMMARY QF THE COMMITTEE'S RECOMMENDATIONS

" Anew Electoral Act

Recommendation No. 1.
That a new Electoral Act be set up to cover all procadures and reaulztions for the

conduct of elections to the Legisiative Assembily, including eligibility to vote and
eligibility to stand as a candidate for election.

Qualifications for Enrolment

Recommendation Ng. 2
That the new Electoral Act provide that the quaiifications far enrolment shouid be

as follows :

That a person s entitled to enrelment if the person -

a) has attained 18 years of age : and

D) is a resident of Norfolk Isiand by virtue of having been born or
deemed tc have been borm on Norfoik Island
and has been present in Norfolk Island for a total of 90 days
immediately preceding the date of the person's application for

enrolment: or
c) is a resident of Norfolk Isiand within the meaning of the Immigration

ACt18E0 and has been present in Norfolk Isiand for a total of 90 days
immediately preceding the date of the perscn's application for )
enroiment © of

d) has been present in Norfolk island for a total of 900 days during the
period of four years immediately preceding the person's application
for enrolment

Recommendation No, 3
Enrolment shall not be compulsory

Hecommendation No, 4 .
Voting shall be compulscry for all persons on the slectoral roll and physically
present on the Island on the day of the election.

REecommendation No. 5
That an absentee voting system be set up which would allow a voter whe

a) intends to be absent from the Isfand on polling day or
o) forreasons of iliness is unable to atiend a polling baoth

to cast his/her vole on the Island.




Recommendation No. &
eI hat @ system of postal voting be.set up which would.allow an electorwho is.. -
... eligible to vote and wha is.not on the Island on palling day to cast his/her vote.

That any person who, in the opinion of the Returning Officer, is incapable of
exercising a valid vote, and who does not express the desire to vote, he axcluded

from the requirement to vote.

Recommendation No_8
That an elector who is departing or has departed the Island permanently may

reqguest the Returning Officer to cause his/her name o be removed from the roil

Recommendation No, 9
That the Returning Officer be empowered to remove an eiector's name from the rofl

where that elector has been absent from Narfolk Istand for S00 days.

Recommendation No. 10

The Act should stipulate that, alone, the Returning Officer shall determine removal
from the roll and eligibility for enralment or re-enralment.

Recommendation Ng, 11
That Nomimation Day shall be the 28th day before polling day

Recaommendation No. 12
That the closing time for lodgement of nomination papers shall be 11.00am to allow
the Returning Officer sufficient time to attend the Court House for the declaration of

the names of the candidates

REecommendsation No. 13
That, under the new Act, the Returning Officer shail appoint a Presiding Officer in

respect of 2ach polling place.

A new tegisiative Assembly Act

A
e

Recormmendation Ng
That a new Legislative Assembly Act be set up (o cover the operation and
"domestic management” of the Legisiative Assembly, to provide for the office of

Clerk and other Parliamentary Officers and to enhance the independencs of the
Assembly. '

Term of the Legislative Assembiy

Recommendation Na._ 15
That the term of the Legislative Assembly should remain at three years.




Requirements for Candidates for Election

.. Recommendation No, 15
.Thatapersonwhois

a} entitled, or qualified to become entitled, to vote at elections of members of
the Legisiative Assembly ; and
) whc was born or is deemed to have been born on Norfoik Isiand: or
c) whao is a resident of Norfalk Island within the meaning of the fmn’iig?éticn
Act 1380,
shall be eligible to stand for election.

However, this opportunity should be available to any resident regardless of
naticnality or citizenship as at present.

All other conditions of qualification of a candidate for election should remain.

Membership of the Legislative Assembly

Recommendation No. 17

That the number of members of the Legislative Assembly should be reduced to
seven.

Recommendation No, 18

That the Public Service Ordinance be amended to provide that if a public servant is  jjid

alected to meambership of the Legisiative Assembly he is deemed to be on leave
without pay from the Public Service with the option to return to the Public Service at
a similar level when he ceases to be a member of the Legisiative Assembly.

Recommendation No, 19
That increased use should be made of commitiees to spread the workload amangst

members and to allow members of the community to participate in the consideration
of matters of importance to the community as a whole.

Recommendation No. 20

That the workload placed on all Members of the Legisiative Assembly, should be
recognised and that an application shouid be made to the Remuneration Tribunal
that the raies of remuneration for Members and Executive Members should be
aligned with those of appropriate classifications within the Norfoik Isiand Public
Service and should include cost of living wage adjustments made from time to fime

in respect of Officers of the Public Service by the Public Sector Remuneration
Tribunal. '
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eo eager

~Ihat the Speaker of tﬁgﬁqys&@puld continue to:be chosen from amongst elected

A New Voting Svstem

Recommendation No, 22
That 2 new votmg sysiem, representing a modified version of the First-past-the-
post system, be introduced in which each elector is ailocated a number of votes{} !

equal to the number of positions to be filled, currently nine, to be distributed onal 1.

vote per candidate, but that the elector be only obiiged to vote for a minimum of
number of candidates being the next whole number higher than one half of the i
number of vacancies to be filled, up to the maximum number of votes to De cast %ifiij;x

4

Recommendation No. 23

That, in the event that Recommendation no. 22 does riot procead, the presant
“Winois Systemn” of voting be retained but that the maximum number of votes that
may be allocated to any one candidate should be reduced from four to three.

Civigc Education

Recommendstion No, 24

That a pregram of civic education be intraduced inta Years 11 and 12 at the Noroik
Island Central Schoal to acquaint pupils with their rights and obligations as
electors.

Recommendation No, 25
That similar information be made available to the general public.

An Australian Republic

Recommendation No. 26

That the Legisiative Assembly investigate the ramifications of the proposed
Republic of Australia , the consequent brezking of tes with the Crown, the eifect of
these upon Norfolk Island and possible options available to the Island.

A Morfelk island Constitution

Recommendation No, 27
That the Legislative Assembly look inte the need for and desirability of a separate
and distinct Norfolk Istand Constitution and seek the views of the electorate in this bl

regard.




1.1

1.2

1.4

At its meefing of 18 May 1994, the ?tfﬁf’}:gég'jgtéjt}\i;e'}Rsﬁzeﬁqb%yrrésof\z@d_to- estalb-!i.sh a ifﬁ :r
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CHAPTER 1 - BACKGROUND

Select C_qmmit‘tee te inquire in‘tc and report-on the provisions of the Legisiative f/
Assembly: Ordinance 1976.and the Norfolk Island Act- 1979 refating to -~ / /AR

{0 electicns to the Legisiative Assembly

(i) the term of the Legisiative Assembly

{(niy  requirements for candidates for election

{tv)  requirements for Membership of the Legisiative
Assembly; and

{v} the oresent voting system

~

In addition, the Legislative Assembiy directed that the Select Committee

N may consider any other matter relevant to its inquiry

{iiy shall have the power to send for persons, papers or records

(i} shail invite submissions from members of the public

(iv)  shall report to the House on its conclusions and
recommendations within six months unless the House
otherwise orders; and _

(v} shall comprise Monica Anderson, Robert Adams and

Helen Sampson

Tne Commiitee first convened on 25 May 19%4 at which mesting Virs. Monica
Anderson was elected Chairman.

By resoiution of the House, at its September 1994 sitting, the date by which the /f}
Select Committee was {o report on its findings was extended by four months. By j
further resclution at the February 1895 sitting of the House, the date was further I
extended to the September 1995 sitting. The Chairman sought this further 5
extension in view of the fact that Mr. Robert Adams, a member of the Committee,
was absent from the Island pursuing a Churchill Fellowship and also to allow the |
Committee time in which to consider information and documentation provided by ,

Mr. lan Faulks, Director of the New South Wales Joint standing Committee on I

Road Safeiy.

j
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In the lead up to the Legisia

CHAPTER 2 - SUBMISSIONS FROM THE PUBLIC

: tive.r;{\ssembiy__eiéctions in April 1994 much
dissatisfaction with the current electoral system was voiced within the c'o_mmunjty

which prompted.the establishment of this inquiry:  The Select Committee therefore

considered that input from members of the public was essential to the preparation
of this report.

By notice published in the Norfolk Islander or Saturday, 18 June 1594 and by
means of a mail drop at the Narfolk Island Post Office, electors were invited o
make written or oral submissions to the Committee. {Appendix 1]

In all 28 written submissions were received. Of these, 27 were from local residents
and one from mainiand Australia. One of those received was from the Society of
Fitcairn Descendants so could be deemed to represent the views of a number of
local residents.  (See Appendix 2 for list of participanis)

Requests ta make oral submissions were received from six members of the public
and, in response, the committee conducted public hearings on 27 July, 3 August
and 10 August and an informal private hearing on 17 November 1994 and further

public hearings on 20 July 1995

The opinions of the participants varied widely and most respondents only
expressed views on one or twe of the terms of reference of the enaquiry.

s
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—CHAPTER 3.- VIEWS.QF RESPONDENTS - -~ . . ___

3.1 Intotal 28 written submissions were received and six ora{:déposgtgg;gs wera heard.
- For ease of reference the comments of-the respondents are listed under the. |

various headings of the Committee's Terms of Reference.

Elections to the Legisiative Assembly

(including qualification for enrciment)

3.2 Qualifications for enrolment are governed by the Norfolk Isiand Legisiative
Assembly Ordinance 1879, Part Il - The Eiectoral Roll.

Section 6. Qualifications for Enroiment states -

G. {1 Subject to subsection (3), a person is entitled to enrolment if tie

person -

{a) has attained the age of 18 years; and

A3
) has been present in Norfolk Island for a total of 900 days
during the period of 4 years immediately preceding the person's application for
enrclment

(2} Subject to subsection (3), a person whose name has been removed
from the electoral roll under paragraph 7(1)(b) or (c) is entitled to enrolment if the
person has been present in Norfolk Island for a total of 150 days during the period of
140 days immediately preceding the person's application for enrolment.

(33 A person who has been convicted, whether in Norfolk Island or
elsewhere, and 15 under sentence of imprisonment for one year or lenger for an
offence against the law of the Commonwealth or of a State or Territory is not entitled
to enrolment during the period of his imprisonment.

{<) A person who 1s entitied to enrolment but is not enrolled shal apply to
the Returning Officer for enrolment within one month afler e becomes so entitled.

(5) The Returning Officer shall not cause or permit the pame and address
of a person to be entered on the electoral rbll unless that person has applied for
enrolment.

(6) Where the Returning Officer is satisfied that a person who has applied

for enrolment is entitled to enrolment, the Returning Officer shall cause the name and
address of that person to be entered on the electoral roll.

e S T e



w

(7) Where the Returning Officer is satisfied that a person who has applied

—~for enrolment is-not entitled-to- enrolment; the Returning Officer shail reject the == = - e o

application and, within 14 days afier the rejection of the application, shall give notice:

_of'the rejection fo the applicant.

Section 7. Alteration of Roll, states in part -

7. {1 The Returning Otficer shall cause to be removed Fom the electoral roll
the name ¢f a person who :

{a) 15 dead;

(b) has been absent from Norfolk Island for more than a total of 150 days
during the period of 240 days immediately preceding the day on whicl: the electoral
roll is closed in accordance with section ., or

{e) has ceased to be entitled to enrolment bv reason of the application of

subsection G(3)

Not all respondents expressed an opinion on this question. The general response
Was ;

Maintain the current system 4
No qualifying pericd for residents 2
No qualifying period for returning residents with

Trade ar Tertiary qualifications 1
Qualifying period of three years 1
Qualifying period of two years 1
Quaelifying period of 150 days 1
Reauce the qualifying period fram 900 days to 150 1

All residents and General Entry Permit Holders (GEPs)

' to be eligible to vote 1
Only residents to be eligible to-vote 1
Returning Officer to have discretionary powers on eligibility 2
Frovisional voter registration for 17 year olds 1

Since the Legislative Assembly Ordinance was drafted, just prior to the
mnauguration of Self Government in 1979, it has been amended on several
occasicns.  This has resulted in, amongst other things, a confusing situation
regarding removal from the electoral roll and identifying who is eligible to be
restored te the roll.  Cases prior to 7 August 1991 are dealt with by the
Administrator and cases sinca that dale are to be handled by ihe Returning Officer.

itis suggested that this anomalous situation be rectified and that the Returning
Gfficer should have sole authority as the person determining the roll,

-1z -




3.5  The Returning Officer, Mr. David Rodgers, made the following abservations -

Section 7A( ) -'Caicz'xiafib;}"E)'fh_‘pr_e“_sern'ce in Norﬁéiik_ [sland

This clause needs to include.a provision that-an applicant for enrolment who =~
by virtue of TA(b} is eligible to be on roll has at least been domiciled on

Nortolk Island for a specified period at some time in histher life, At present a

person aver 18 years but under 25 years who has never lived on Norfolk

Istand but satisties 7A(b)(ii) can apply to be enrolled. This has happened on

one OCCasion.

Similarly, when the electoral roll is closed, the Returning Officer is unable to
determine whether or not a person deemed to be present on the Island by
virtue of section 7A(b)(ii) still meets that criteria when determining whether or
not he/she should be removed from the roll by virtue of section T(1ND).

Section 12 - Nomination Dav
It 15 suggested that nomination day shall be the 28th day before polling day to
allow adequate time for postal voting and for lodgement of appeals to the

Court of Petty Sessions.

Section 14 - Public declaration of nomipations

Subsection (1) requires the Returning Officer to read out in public at the
Court House the names of the candidates and their nominators. Section 13
provides for Jodgement of nomination papers with the Returning Officer no
later than noon on nomination day. Itis a physical irnpossibility for the
Returning Officer to be in two places at noon on the same day. In addition,
the requirement to read out the names of the candidates (and also to publicly
declare at the Court House the names of the mermnber(s) elected) is perhaps
archaic.  The requirement to publish the names in the Gazette should suffice
as by convention the names are given out over the local radio.

Section 17 - Polling Places
Aunend subsection (2} to read -
The Returning Officer shall appoint a Presiding Olficer in respect of each
nolling place.
Delete subsection (3) which states -
"(3)  Where the Returning Officer appoints only one polling place, he shall
be the Presiding Officer at that polling place.”

Section 21 - Absentes Yoting

The present absentee voting system is reaily the equivalent of the Australian
postat voting system. The absentee voting arrangeiments should be amended
to provide for both a postal voting system for those people off Island who are
eligible to vote and who wish to exercise that vote and for an absentee voting
arrangement whereby an elector proposing to be absent at the time of voting

%




3.6

or who through illness is unable to cast his vote at a polling booth may vore
T OHISi&E]d,*” B A s TR aatiie - e L .

P Al
 Section 47 - Compulsary Voling
- Itis recommended-that this section be amended. to. provide -
(a) that people who in the opinion of the Returning Officer are incapable
ot exercising a valid vote be excluded Hom the requirement.
The present arrangement distorts the statistics in relation to informal votes:
and
(b) that persons absent from the Isiand on polling day not be required to
vite

Through force of circumstance many young peocpie from MNorfolk Island spend
several years away from the Island undergoing full-time educational or vocationaj
training. [t is suggested that such absence from Narfolk Isiand should not impair
their eligibidity to enrol at age 18 and that the Legislative Assembly Act should be
clarified ard made more specific on this point so that the Returning Officer is not
required tc make invidious judgements regarding eligibility under Section 7{a).

Recommendation No, 1,

That a new Electoral Act be set upto cover ail procedures and regulations for
the conduct of elections to the Legisiative Assembh , including eligibility to
vote and eligibility to stand as a candidate for election,

Recommendation No. 2
That the new Electoral Act provide that the qualifications for enrolment

should be as follows

That a person is entitled to enrolment if the person -

a} has attained 18 years of age : and
b} is a resident of Norfolk Island by virtue of lraving been born or deemed

to have been born on Norfolk Island - ang

has been present in Norfolk Island for a total of 90 days immediately

preceding the date of the person's application for enraiment or

is a resident of Norfolk Island within the meaning of the Immigration

Act 18856: and )

has been present in Norfolk Island for a total of 90 days immediately

preceding the date of the person’'s application for enrolment : or

d} has been present in Norfolk Island for a total’of 900 days during the
period of four years immediately preceding the person's application for
enrolment.

y’
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The Committee felt that the current legisiation can disenfranchise returning "mative

caouid be expected to keep close ties with family remaining en the Island and
therefore to be abreast of Jocal issues.  After all, it is the electorate which makes

- the ultimate choice. - It was, however, deemed -appropriate to stipulate a'required

pericd of residency before those returning become eligible to appely for enrolment.

Recommendation No, 3
Enrolment shall not be compuisory

Recommendation No, 4
Voting shall be compuisory for all persons on the etectoral roll and
physically present on the Island on the day of the election.

Recommendation No, 5

That an absentee voting system be set up which would allow a voter who
a} intends to be absent from the Island on pailing day or

b) forreasons of illness is unabie to attend a polling booth

to cast his/her vote on the Island.

Recommendation No. 6

That a system of postal voting be set up- which would allow an elector who is
eligible to vote and who is not on the Island on polling day to cast his/her

vote.

Recommendation No. 7

That any person who, in the opinion of the Returning Officer, is incapable of
exercising a valid vole, and who does not express the desire to vote, be
excluded from the requirement to vote.

Recommendation No. 8
That an elector who is departing or has departed the Island permanently may

request the Returning Officer to cause his/her name to be removed from the

roll,




CO endati 0,9

- That-the Retuming-Officer be-empowered-to remove-an elector's name-from: -

the roll where that elector has been absent from Norfolk Island for 900 days,

Recommendation No. 10
The Act shiculd stipulate that, alone, the Returning Officer shall determine
removal from the roll and eligibility for enrolment or re-enrolment.

it is essential that the waording of the Act give strict criteria an which e Returning
Officer can base his decisions. k

Recommendaticn No. 11
That nomination day shall be the 28th day before golling day.

Reconmunendation No. 12
That the closing time for lodgement of nomination papers shall be 11.00am to

allow the Returning Officer sufficient time to attend the Court House for the
declaration of the names of the candidates.

Recommendation No. 13
That, under the new Act, the Retummg Officer shall appoint a Presiding

Officer in respect of each palling place.

Recommendation No. 14 ~
That a new Legislative Assembly Act be set up to cover the operation and

"domestic management” of the Legislative Assembly, to provide for the office
of Clerkc and other Parliamentary Officers and to enhance the independence of

the Assembly.

The conduct of elections o the Legislative Assembly, maintaining of the eleclaral
roll, etc., are separate and distinct functions from the procedures and management
of the Legislative Assembly and should be the subject of a separate Act.

16 -
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The term.of the Lemslatxve Assemblv

3. TO Pursuant to Secnon 35 of the Ncﬂ‘ctk !szand Acz‘ the Lﬂg;siat;ve Assemb{y i .
_ efected for a term not @xceedmg three years _

3.1 Of thcse respondents th addressed th 3 questmn two advocated a reductzon toa
wo year term, one of these suggesting that elections be held in April 5o as to allow
the incoming Assembly members input into the budget. Ten oreferred the staius
quo of a three year term and five an Increase in the term to four years, one of these

having a preference for five years,

M'émbers ‘0 become familiar with their tasks and tnerefore effective legislators. /|l i
There was, however, an expressed concermn that if the term were fonger than four(! ! 1
years, thers would be a danger of the Assembly losing touch with the electorate. M |}

Recommendation No. 15
That the term of the Legislative Assembly should remain at three years.

iy

3.13 The Committee felt that the argument that three years is insufficient for a Member \ /
{Df the Assembiy and more specifically an Execut[ve Mamber to fully come to gri ps \, I
_______________________ [

to be effemve he/she Wtil more than hke!y be re- efected to continue that work. i\!!
Likewise, where a Member is perceived io be ineffective, the eleciorate has the 4
cpgartunity to remove him/her from office more rapidly. The Committee found ro ‘a
compelling argument for this provision to be changed. \

~
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Requirements for candidates for election

3 14 Secnon 38 of the Norfoék Island Act ?979 specﬁres the quahﬂcat;ons for a

8)

: cmndzdate for elecﬂon as follows :

szliﬁcntions for election

33 Subject to section 39, a persen is qualified to be a candidate for election as a member
of the Legislative Assembly if, at the date of nomination:

(b) he has attained the age of 18 vears:

(c) he is entitled, or qualified to become entitled, to vote at elections of members ol the
Legislative Assembly; and

e

{d) he has such quaiahmuor}s relating to residence as are prescribed by enactment for the
purposes of this paragraph or, if no such enactient is in force, he has been ordinacily resident
mihm the Territory for a period of 3 vears immediately preceding the date of nomination.
AY

Disqualifications for membership of Legislative Assembly

39. (1A person is not qualified to be a candidate for election as a member of the Legislative
Assembly if, at the date of nomunation;

(a) he is an undischarged bankrupt;
{b) he has been convicted and 1s under sentence of lmprisomment for one vear or longer

for an offence against the law of the Commonwealth or of 2 State or Territory;
(c) be is a member of the Police Force of the Territory or of the Commonwealth; or

{d) he 15 the holder of an office or appeointment under a faw of the Commonwealth or of f\!/
the Territorv, being an office or appointment that is prescribed for the purposes of this |

,@

parngraph.

Of the eight respondents who addressed this queston four advocated no change i

o

the requirements for election, one stated thal only persons with trade or busines
aexperience or lertiary quaiificalions should stand, two feltl that anyone who was
eligible to vote should be eligible to stand for efection.

Twe called for a five year residency requirement for "declared" residents, one
called for & ane vear residency requirement for "bom” residents, one advocated a
three year requirement for residents, GEPs and TEPs, two preferred immmediate
eligibility for residents living on or recently returned (o the island as tong as they
were on the electoral roll. The final suggestion was that only residents should be
eligible and that they should have lived on the istand for 150 days prior to the

slechion daie.




“.Here-again the-situation of Norfolk Island residents recently returned-to the island - . -
was highlighted. As such aperson does not fuifil the requirement of having been

ardinarily resident for-a period of five years prior to the election he/she is not

- currently efigible for election: The five-yearueriod-was felt to be excessive,

3.21

One suggestion was that the Electoral Act should clearly set down eticibility to
stand for election. Eligibility to vote should not mean one s automatically eligible
to stand for eiection. For example, temporary entry permit holders and prshib;ted
immigrants could be eligible to vote. The Act should specify that ail "residents”
within the meaning of immigration Act are eligible to stand without residence

requirement.

™
N

Two respondents stated that citizens of any country shouid be eligible as at
present.
Three respondents felt that only Australian citizens should be eligible (o be

mempers of the Legislative Assembly. The suggestion being that, in other
legislatures, foreign naticnals are not eligible for election and like it or nat, Norfolk

Island is part of Australia.

One respondent feit that temporary entry pérmit holders should be eligible to stand
for election if they fulfil the residency requirements.

Recemmendation No. 16
That a person who is

entitled, or qualified to become entitled, to voie at elections of

members of the Legislative Assembly ; and
b)  whe was born or is deemed to have been born on Norfolk Isiand; or

who is a resident of Norfolk [sland within the meaning of the
Immigration Act 1980,

a)
c)

shall be eiigible to stand for election,

Flowever, ihis opportunity should be available to any resident regardless of
nationality or citizenship as at present.
27

All other conditicns of qualification of a candidate for election should remain.

The Committee felt that, because of the unique nature of Norfollc Island, it was not
appropriate for any person who had only been connested with the Island for a shart
time to be eligible to stand for election.

- 19 -
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3.23 It was felt, however, that because there are na party politics on Norfolk Island ang
.. ... eachcandidate stands as an independent, it was uniil

; S cely that someone without, -
Island connections, newly arrived on the Island; wouid be elected to the Legislative - -
Assembly B St i, Wou ' _

Y-
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Requirements for Membership of the Ledgislative Assemigly

| 3.24 Section 38 (2) of the Norfalk Isiand Act 1979 states -

' 3.25

{3
]
)]

3.27

- (2) A member of th_c .Legis@ative Assembly vacates his office if -

(aj fie becomes a person to whom any of the paragraplis of subsection (1) applies:
(c) ne fails to attend the Legislative Assembly for 3 consecutive meetings ol rhe
Legisiative Assembly without the permission of the Legisiative Assembly:

() lie ceases to be entitled, or qualified to become entitied, to vote at elections of
members ol the Legisiative Assembly; or

&) he takes or agrees to take, directly or indirectly, any remuneration, allowance,
honerarium or reward for services rendered in the Legislative Assembly, otherwise than in
accordance with section 65.

Of those who responded to this question, two saw no need for any changes to the
criteria for disqualification. Two stated their prefered view that no public servant,
whether employed by the Norfolk Istand Administration or by the Commonwealth
should hold the position of Minister or of President/Speaker of the Legislative
Assembly.  One respondent felt thata public servant should be required to vacate
his/her position and accept Executive role.  This is not currently a requirement.

situation that allowed a senior public servant to retain his/her position within the
pubiic service while at the same time hoiding a position of responsibility within the
Legisiative Assembly, hence the requirement that a public servant must relinguish
Mis/her position 1f accepting executive responsibilities within the Government.

The Commonwealth Government in 1979 recognised that it would be an anomalous \{‘1
E

In other jurisdictions there is a clear separation of powers between the Executive
and the Legislature. Where a public servant nominates for a pasition in
government he is automatically suspended from his position but, should he not be
alected, he is entitled to resume his former position. 1t is not possible for even an
intending politician, let alone a serving politician, to hold a position in the Public
Service because of the conflict of interest. A public servant has access in the
course of his employment to information which should not necessarily be available
to a membar of the Legisiative Assembly.

o

BT

Under the Norfolk Island Pubtic Service Ordinance if a public servant resigns his
position he loses his seniority, and has no guarantee of re-employment so most
would be lcath 1o accept a Executive pasition.

e

T,

-2 -




- 3,290 the.current situatian.it.is quite possible for. a backbencher to.also be.a member of i
- the Public Service and have access to information to which, under normal . . [
circumstances, Members of the Legisiative Assermnbly would not have access, This /|
can repartedly cause disquiet within the workplace, '
~ Mirn eipem 107 . ]
220 Some clairs, since 1879, Nerfolk has progressed steadlily towards internal salf. H
government, so that the role of President/Speaker has become more demanding to | |
the .pomt where h{s wo_rkic_nad mignt be closer to that of a Minister than that of a ﬁf
backbencrer. This peintis discussed further in the section relating o Speaker of 1‘1‘-(
the House ™ W
%
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Number and duties of Members

331
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- The Norfolk Island Act 1979 provides for the election
- ',_ngifsiative Assembly. _Unde_r Section 12 (1) it provides that the Legislative
-~ Assembly shall determine by resolution the number of Executive positions.and their

of nine members to the

respective designations. Traditionaily this number has been four, usually those
receiving ine highest number of votes at the election. leaving the balanca 6F sowe:

~ “, ittt CE NI

with the backbench. \ o

The views on the number and duties of members and Execytive members varied

widely. Four _respondents called for seven members, two advacating three .
ministers and four backbenchers, one for four ministers and three backbenchers 7
and the other five ministers and two backbenchers. One respondent preferred o A

three member Assembly, each with executive responsibility. One preferred a five
membper Assembly with three ministers and two backbenchers.

- ,‘ )}4}?*
It was fell by many respondents that the number of Aszembly members should be ,{3;
reducad. (\{;

One view was that the number of members should be reduced to seven, but that
the number of Ministers should be increased to five to share the warkload. It was I

felt important to have an odd number of Ministers but not necessary to have g i
majority of backbenchers. It was feit by this voter that the candidate receiving i
highest number of votes should become Chief Miriister afd should chair executive / ‘[

meetings end meetings of mempbers. The next highest should become Ministers. |

Another view was that there should be five elected members including two full ime
Executive Members working together but with different portfolios.

Most recognised the enormous wark load placed on an Executive Member and
called for @ greater spread of the burden amongst members. his could be

achieved by vesting-executive responsibility.in all members.or, if a lesser number of

Ministers is thought desirable, then either through delegation or a greater use of
advisory committees,

Une respondent felt strongly that there should be a clearly defined Head of
Government or Chief Minister. _It was generally felt ihat the candidate recaiving
the ighest number of votes should have this position but there were varying views
as to whether the Executive positions should be allocated to those with the next
highest number of votes or to those with appropriate ability.

i

ey

e
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Lwas suggested that the Chief Minister should chair executive.meetings-and
meetings of the members. I




3.3%

One suggestion was that the Administrator should serve as Speaker and that the

 Assembly should comprise'three elegted Ministers, to be supported by advisary -~

commiltees, the candidate polling the highest number of votes being automatically
named as Chief Minister, the one polling second highest, Deputy Chief Minister

T and thecandidate with {hé”féi}'rtﬁ"ﬁighészf numberof votes being named as 3

3.40

3.41
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3.43

3.4
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3.46
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‘reserve” in the event that one Minister should cease to serve.

The view that the Administrator should chair the Assembly mestings, in much the
same way as in the previous Councij, has support within the community.

The current Administrator, Mr. Alan Kerr, is widely respected and very popular
within the community. The Committee feit that this view was perhaps subjective
and influericed by the personality of the incumbent. This question is further
explared in the section relating to the Speaker of the House.

One respondent addressed the Commitiee on the community perception that the
present poiitical system facked accountability which therefore begged the question
ina community of this size - Is the Westminster system the most appropriate
system for Norfolk Island 7 Apart from Ef_?gﬁg\f’iFEZZZ?!'GBS(?E}E@E@WJQ_Q_\[___Qt}_@{}gmgg letter,
with no guarantee that his/He&r point of view will resch the total membership, there
are no real channels of communicatian with: the Parliament. This problem is
‘compounded by an AsSambly Gomprised of fine independents with individual
ideclogies and the absence of political platforms. This, itis suggested, must resut
in community apathy in the knowledge that once = member s elected there is no |

way o remove, or influence him or her for three vears,

As a first siep towards achieving a better communication process belween the
gxecutives and the community it was proposed that a Business Council, comprising
representatives of all sectors of the community, should be developed. This Council
would discuss perceived problems and then present a unified voice to the elected
members to acquaint them of matters of public concern.

The Committee noted the experience of the States of Alderney with regard to public
cansultaticn.  This Is outlined in greater detail in Chapter 5.

Althe time of the election nine candidates are electod to be members of the
Legislative Assembly. The electorate has no say in which of those nine are to hol
Executive office but the general assumption is that any of them might be so
selected uniess, prior to the election, a candidate declares hat ne or she will not
seek Executive office. ~

S,
i

!

b

The nine members select one of their number 10 be Speaker of the House. This is
traditionally the candidate polling the highest number of votes, being se AS the

[ SR A

ceople's choice.
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The members also determine which and how maryy of tham will take Executive
Jffice and how the portfolios will be disiributed.

Lifics a

- 24 -

T T o




Sy 48 “the-members select the-Leader-of Government-frerm amangst the Ministers, - - - b
Again, this is traditionally the candidate receiving the hi ighest number of votes but F
is not necessarily the same ;:;erson as the Sp&.m:r Th is can lead to comusson in

the minds of the public at large: - e S e

i

the eleciorate that thoes

242 The Committes found that there was 2n expectation withy
L four of the nine elected

elected to govern the Island would in fact do so. not LS
members.

m
f

Recommendation No. 17
That the number of members of the Legisiative Assembiy should be reduced

to seven.

Recommendation no. 18
That the Fublic Service Ordinance be amended to provnde that if a public

servant is elected to membership of the Leggsiafwa Assembly he is deemed
to be on leave without pay from the Public Service with the option to return to |
the Public Service at a similar level when he ceases to be a member of the

L egisiative Assembly.

3.50 The Committes found that i would be unacceptable for members of the FPublic
Service to be disadvaniaged if they chose to serve in public office as this would
resull in a significant propertion of the populiation being <o affected, Indead. as
the island population dwindles, it is likely that the percentage of the warkforca
employed by the Public Servzca will in fact increase.

Recommendation Ne, 19
That increased use should be made of committees to spread the workload

amongst members and to allow members of the community to participate in
the consideration of matters of importance to the community as a whole,

There was also evidence from the submissions received of a public percention that,
as the Island moves forward on the path to intermal self- government, the ‘
res ponsxb ,“a@s placed on membmrs of d e L_egislaa ve Assembly increases,

€l
n
—h

3.52  This fact was recognised by the Remuneration Tribunal in its determination of
Novempber 1983, The Determination states in its Section 12 :

"12. The Tribunal is satisfied that the position of an Fxecutive Member is now

effectively full-time”

The remuneration payable to an Executive fnamscr was increased, the figure being
calculated by multiplying the amount payabie nen kxecutive member by thres

'(CAJ
n
[88]
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There was no provision made for indexation _th :
...,De_'térmiﬁaﬁmm.q}{w-the Remuﬂ,ef“atigrfz,fi?ribumaiJ.W.Q-J'ch,gfanted an across-the-board

and one third. This put it at a level appraximately equal to that earned by a Lave|

- 3. Administrative Officer with three years of.segvice,. -

his amount and a subsequent

increase of 6.5% effective February 1995 to members of the Fublic Service was not
applied to remuneration of Members of the Legislative Assembly.

Recommendation No. 20

That the workload placed on all Members of the Legisiative Assembly should
be recognised and that an application shouid be made to the Remuneration
Tribunal that the rates of remuneration for Members and Executive Members
should be aligned with those of appropriate classifications within the Norfoilk
Isiand Public Service and should include cost of living wage adjustments
made from time to time in respect of Officers of the Public Service by the
Public Sector Remuneration Tribunal. '
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The Office of Spzaker

3.55 “Standing Order rio. 4-of the Norfolk Island Lég”iéfaiive Assembly provides thét; cm -

the first day of meeting of the Heuse’éﬁer an election, the President of the Heouse

shail be elected by the members from amongst themselves, It has.been a tradition -

on Norfolk Island for the candidate polling the highest number of votes to be
chosen gs President

At the time that public opinion was sought, several members of the community
expressed the view that there must be 3 clearly defined Head of Government. ta
avoid any confusion with the President of the Legislative Assembly who may h@i
necessarily be one and the same, as at the present time.

It was aiso suggested that this title could be mistakerily inferred as referring to the
Presidernt of Norfolk Island.

As part of an omnibus bill, The Environment, Soort and Territaries Legislation
Amendment Bill (No. 2) 1984, which was introducad to the House of
Representatives in Canberra in December 1994, all references in the Norfolk island
Act to the offices of President and Deputy President of the Legislative Assembly of
Norfolk Isiand were deleted and the titles of Speaker and Deputy Speaker
respectively were substifuted.  This followed on a decision of the Norfaik Island

Legislative Assembly in December 1993,

The Envircniment, Sport and Territories Legislation Amencmernt Bill (No. 2) 1894
completed passage through the House of Representatives on 27 March 1995 and
received Royal Assent on 6 April 1995.

By decision of the Legislative Assembly at its sitting of 12 April 1995 all references
in the Standing Orders of the Legislative Assembly of Norfolk Island to "President”
and "Deputy President” were amended accordingly. There is therefore no longer a

"Fresident " of the Legislative Assembily.

In aletter to the Deputy Administrator of Norfolk isiand copied to the Norfolk Island
Government, the Hon. Warren Snowdon MP, Farliamentary Secretary to ihe

g

Minister for the Environment, Sport and Territories, stated jnfer alia

" the Government sees the changes in nomenclature of the Assembly's Presiding Officers as
reflecting the more mature relationship which we are developing Detween the Commonweaith
and Norfolk Island Governments, "President” and "Deputy President” are titles associated
with local government; "Speaker" and "Deputy Spealker” ara more consistent with the self-
governing status of Norfolk Island which as you know the Conuonwealth sees as akin to self

government of the ACT/NT/State type.”




3.82 There is an opinion that the pasition of Speaker (or President) of the Legislative
- Assembly should be. separate and.distinct from-the Government and that the
-~ President, and possibly the Deputy President, should be precluded from holding
Executive office. :

Several submissions have suggested that, at the time of slections to the Legisiative
Assembly, elections should aiso be held for the position of indegendent Spezker
for the term of that Assembly. The Speaker would take 1o part in debate, his/her
role being principally to chair meetings. This would avoid the game of "'musical
chairs” which is currently played whenever the current Speaker wishes to express
arn opinion an matters before the House.

3.63

3.64 It was suggested that the remuneration for an independent Speaker shouid be the
same as that of a backbencher. Another suggesticn was that this should be an

honorary cosition.

As previously stated, it has been suggested that the Administrator should fulfii the
rate of chairing meetings of the Legisiative Assemply.

(13
%
N

in an article entitled "The pros and cons of an "elected’ versus g ‘non-elected’
Speaker” published in The Parliamentarian, Philip Laundy, a noted Commonwealth
authority an the Speakership and author of the book "The Office of Speaker in the
Parliaments of the Commonwealth", states :

03
m
o)

“Lhe traditional argument in favour of choosing the Speaker trom anong ihe elecred
Members of the Assemblv is that his strength and prestige derive fom his reaching
the House by the same route as every other Member, He is opne of them, he
understands their problems, and he is chesen by Dhis peers because they have

confidence in him.

"A British select committee which studied this question in 1938 came tg the following
couclusion /jiter alia: To alter the status of the Speaker so that he ceased to be
returned 1o the Flouse of Commons by the same electoral methods as other Members
or as a representative of a parliamentary constituency, would be repugnant to the

custom and wradition of the House

v F

However, Laundy goes on to say that, considered in a4 general context, the
arguments in favour of an elected Speaker are strong. However the parliamentary
jurisdictions of the Commonwealth differ very greaty and arguments which hold
good for one legisiature are not necessarily valid for another,

[~
[
!

Far hundreds of years the British Speaker has been elected by the Members of the
House of Commons and a break with this tradition would be toc radical. There are,
however, a number of Commonwealth Pariiamenis which make provision for g non-
eiected Spasker
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Laundy concludes that the situation can only be assessed separately in every

‘Parfiamentary jurisdiction:and that perhaps-itis prudent to provide-the-option so-

that the Parfiament is not focked in to one system or the other

) Under the Norfolkisland Act 1979 a public servant is required te resign from-his

position if he takes Executive responsibility within the Government. It was
sugaested that the role of Speaker of the House is akin in importancs o that of o
Minister and that a similar requirement should be placed on a public servant
accapling the position of Speaker.

The argument is that a Minister, and similarly a Speaker, employed in the private
sector would etther relinquish his paid empioyment or wauld negotiate with his
empioyer for part time or less onerous duties compatible with the requirements of
his office. A self-employed person would either give up his trade or business or
would arrange for a partner to take over his decision-making respansibilities. I he
tried to handle both it is a fair assumption that his business would suffer.

o}

ihe same ~olds true for a public servant, especially cne in a managerial position.

Ancther argument put forward is that no man can serve two masters, Equally, no
man can be both servant and master to the same person. This situation has been
recogrused with regard to Ministers but not with the pasition of Speaker and this, it
is alleged, can cause significant difficulties.  In the current scenario the present
office-holder is both senior, as Speaker and a Member of the House, and
subcrdinaiz, in his role as Administrative Services Manager, to the Chief
Administraiive Officer.

Recommendation No. 21
That the Speaker of the House should continue to be chosen from amoengst

Elected Mambers.




The present voting system

- 374~ Until-1976 when the Norfolk Istand Council Ordinance 1960 was-amended, itinerant

- workers in the Island and other persons who had besn ordinarily resident in the

~Island for the previous twelve months' could exercise-a.vote in elections for the

island’'s Council. In the Report of the Royal Commission into matters relating o
Norfoll Island, October 1876, Commissioner Mimma agresd with the nclicy behind
the amendment which restricts eligibility to vote largely to bona fide long-term
residents or those intending to be such; e.g. holders of certificates of residency or
enter and remain permits.  ltinerants are exciuded.

Responsible government was introduced to Norfoik Island by the Norfolk island Act
1878, This Act provides for a nine member Legislative Assembly to be elected. At
this time the traditional block voting system or "first past the post” method, which
had been used for elections to the Norfolk Island Council, was rejected by the
Commonwealth as giving no guarantee that significart minority groups on the
Island could secure representation.  Under this system each voter was given as
many votes as there were vacancies to he filled,

o8
=]
Ln

376 Inits place a modified version of the Hare-Clark system of proportional
representation, similar to that used in the Tasmanian House of Assembly, was
introduced. This system gained little favour with the Norfolk Istand electorate, as
being oo complicated, possibly because it was inadequately exblained to the
voters and insufficiently understaod by a large number of them. By referendum in
LDecember 1879 a majority of voters indicated their desire to return to the first past
the post system. Two Bills for a return to the block voiing system have since
passed the Legislative Assembly but on bath occasions the Federal Government
recommended that the Governor-General not give his Assent.

in 1982 a Commonwealth enquiry was held into an allermative voling system for
Norfolk Island.  This culminated in the "Report of an Inquiry into the Type of
Clectoral Systern Most Appropriate to Elections of the Norfolk Island Legislative
Assembly” by L.J. Abbott and G.A. Snider, Canberra, August 1982,

L
=~
-l

Abbott and Snider concluded that the Block Voting system was not appropriate
since it provides no guarantes that significant mincrity groups or interests will be
able o secure representation. They suggesied ways in which the then-preseni
Hare-Claric system could be modified but felt that, even modified, the system would
meet stiff rasistance from a significant partion of the Norfolk island electorate and

continue to provide the focus for coniroversy.

/8 Ashort list of two methods was arrived at. The first was a "limited voting” system

3
where electors are given a specifiad number of voies, fewer than there are
vacancies, and counting is done in the same way as in first past the post vating.

- 30 -
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The second system, and the one which was recommerided by the Report, was a

“reumulative system in which each electoris:giverras many vates: indicated by -

crosses, as there are vacancies and each elector may at his own discretion give up

- to four votes fo any one of the candidates. This is commonly referred to as the
“MHinois System™ as it Is based-on-a system-devised in that American state. .

The authors ziso recommended that an electoral informaticn program be
developed to familiarise Norfolk Island electors with ihe electaral system and o
acquaint them with the purposes it is designed (o serve,

Four respendents preferred the current cumulative systern and four proportional
representation. Seven respondents advocated a refurn o the first past the post

system as being the simplest, fairest and most sasily understood.

A strong argument was raised against the current situation where a voter can give
more than one vote o one candidate.  This view, shared by several respondents,
was that the present cumulative system allows small minorities or pressure groups
a disproportionate say in who is elecfad. |t likewise advantages those with
connections with farge groups such as family, the Pubiic Service Association, ete.
and disadvantages those without such support. It was viewed as being open to
abuse and having potential for fraud.

There were also criticisms of the first past the post system, where an elector is
given as many votes as there are vacancies, in that voters could be forced to vote
for candidates they did not favour, just to use up all their votes, and that all votes,
even those given to less favoured candidates, had aqual weight.

it was variously suggested that votes could be allocated in order of preference and
that this order be taken into account and, alternatively, that the order of preference
only be taken into account in the case of a tied vole. '

Ancther alternative suggested by three respondents was that each voter should be
given nine votes but only be required to vote for those candidates they favoured.
Under thess circumstances ballot papers where fewer than pipe vaoles had been
cast would not be considered informal. [n this scenario various minima were
suggestad, varying from seven to five

An alternative suggestion was that, assuming saven places are to be filled, each
voler place seven voles against his/her preferred candidate, six against the next
choice and so on.

A further suggestion was that each voter be allocated nine votes 1o pe allocated
two voles to each of four candidates and one vote to ane candidate.

One supporter of the cumulative system suggested that the maximum number of
votes that could be allocated to one candidate should be thrae not four.
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3.89 Two respendents provided statistical analysis of the resulis of recent elections and

3.

3.

£

{1

£}

0~ Although not neceéssarily reflected it the written submissions recejved the
- committee. noted that there is strong resistance within the community to the

--.COMparsgns of the various voting methods., . .

reintroduction of the system of proportional repraseniation.

91

92
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Much of the resistance (o this system comes from the fact that it is poorly
understood.

Proporticnal Representation (PR) is generally regardad elsewhere as offering a
voter the best chance that his vote will in fact count in the overall and that his vote
will not be wasted  This is particularly true in constituencies where there is a party
system, which is not the case on Norfolk Island.

Aform of PR s currently used in Ireland, Malta, Tasmania and in the Australian
Senate. This is the Single Transferable Vote (STV) that, unlike list-PR systems.
personalises voling and representation. 1t is said to offer eleciars the maximum
degree of chioice and also assure candidates that the victors will be those with the
maximum degree of support. Under STV, parties have no formal role; votes are
cast for candidates, not for parties. Each voter has a single transferable vote.
Voters are given a ballot paper listing all candidates on which the voter write the
figure 1 against his first choice, the figure 2 against his second choice and so on.

Al the count, s soon as the bailot papers have been checked, an electoral guota s
established showing the numbier of votes needed o entitle a candidate to one of
the seats. Any candidate who gets more first preference votes than the quoia is
declared elected and any surplus is disiributed proportionately to the second
preferences of his supporters. Any candidate who fails to recsive the minimum
required number of voles is also eliminated and his votes distributed to the second
preferences of his supporters. Further candidates are elected or eliminated unti

ihe required number of candidates is achieved.

The essence of the system is that votes are never distributed until a candidale is
either elected or defeated; the electoral chances of a candidate for whom o higher
preference is expressed cannct possibly be harmad oy the expression of lower

praferences for other candidates.

A modified version of STV is also used for elections to the House of the Keys in the
Isle of Man. This allows a voter the option of either veting in the traditional manner
or of "plumping” the vote by only indicating a preference for one candidate so that
no surplus can be handed on to another candidate.  This resuits, in effect, ina

one-vote Hirst Past the Post system.
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Many within the electorate would prefer a return to the "first past the post” system
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The Committee does note however that the electorate Nas twice expressed jts
desire to return to the first past the past system at referendum in Décember 1679
and December 1982 and that the Federal Government thraugh the Governor -
General has twice refected the move to have the system reinstated., The principal
reasoning dbeing that it disadvantaged mincrity groups.  The Committee found that,
as each candidate stands as an independant and there are no party politics on '
Morfolk Isiand, this thesis is hard to substantiate. However, in view of the two past
rejections the Committee feels that it may be Injudicious to seek vet again to have

"first past the post” reintroduced.

Recommendation No, 22

That a new voting systern, representing a modified version of the First-past-
the-post system be introduced in which each elector is allocated a number of
votes equal to the number of positions to be filled, currently nine, to he
distributed one vote per candidate, but that the elector be onty obliged to
vote for a minimum of number of candidates being the next whole number
higher than one half of the number of vacancies to be filled, up to the

maximum number of votes to be cast.

Shaould the Governor General again not give his Assant to this system, the
Committee makes the following recommendation

Recommendation No. 23
That, in the event that Recommmendation no. 22 does not proceed, the present

"lllincis System” of vating be retained but that the maximum number of votes
that may be allocated to any one candidate should be reduced from four to

three.

The Commitiee considers that, with the suggested amendment, the oresent

o

cumuiaiive system wouid next best meet these criteria,




Qther points

" N3401 In a small community such as Norfolk Island ail eleciors feel persanally involved
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and affected by the conduct of elections but it is perceived that great number are

— H-informed-about-the-current electoral process:. lt-was. suggestad that the pubiic.”
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need (o better understand the system if they are to make informed judgements and
aiso that a program of civic education shouid be instituted at the Norfoli {sland

Ceniral Schoal.

Recommendation No. 24
That a pregram of civic education be intreduced into Years 11 and 12 at the

Norfoik Isiand Central School to acquaint pupiis with their rights and
obiligaticns as electors.

Recommendation No, 25 ~
That similar information be made available to the general public.

Considerable attention has been given in the media to the move ta Nave Australia
declared a Republic. Because of the unique relationship between Norfolk Istand
and the Crown and the deep-seated allegiance to the Monarchy dating back to the
original grants of land by Queen Victoria, this constitutional issue is of specia
interest to the local community. The subject was not Ccanvassed in the original
request for submissions and has not been dealt with in the responses. The
Committee feels that this matter is too far-reaching to be adequately covered within
(his report and recommends that a separate examination be undertaken.

Recommendaticn No, 26
That the Legislative Assembly investigate the ramifications of the proposed

Republic of Australia, the consequent breaking of ties with the Crown, the
eflect of these upon Norfolk Island and possible options available to the

Island.

By virtue of an Order in Council dated 24 Jupe 1856, Morfolk Island was declared
(o Be a distinct and separate Setllement, the affairs of which sheuld be
administersd by a Governor to be appointed by Her Majesty, Queen Victoria.

By virtue of an Order in Council dated 30 March 1914 . His Majesty King George V
ordered that Norfolk [sland be placed under the authority of the Commonweaith of

Australia.
The Norfolk Island Act 1979 provides for the government of Norfolk island.

I the preambile to that Act, the Parliament of Ausiraliz declared that it considers it

to be
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"desirable and to be the wish of the people of Norfolk Island that Norfolk Island achieve
over a period of time, internal self-government a5 a territory under the authority of the

~+~Commonwealth and, to that end to-provide, ‘among other things, for the-establishment ofa
" representative Legislative Assembly and of other separate political and administrative

“institutions-on Norfolk Istand." i e T :

However, the Committee noted that no Constitution exists for Norfolk [sland and
that, because it is not a part of Australia but a ternitcry under the authority of the
Commonwszaith of Australia, Norfolk island is not covered by the Constitution of
Australia. This has been recognised by the Commonwealth of Australia on manv

occasions. .

One respondent addressed this question. He was of the opinion that the
constifutional position of Norfolk Island has only been discussed straightly and of
its own nature on one occasion, in an opinion written for the Australian Attorney.-
General, by Sir Robert Garran, Secretary to the Attorney-General, in 1905,

The [sland could apparently be made a territory under control of the Commonwealth by joint
operation of an Imperial Order-in-Council and 4 Conmmonwealth Act. The effect of this
would be that the Parliament could make laws for its government, and that it would be a
dependency of the Commonwealth, not a part of the Commonwealth itself, and the general
laws of the Commonwealth would not be in force in the Island to any further extent than the
Parliament thought fit to provide - nor would it necessarily be within the Commonwealth
taciff fence. In other words, it would be in the same relation to the Commonwealth as British
New Guinen will be if the Papua Bill is passed.” 7 Opinions of ihe Attornev-General of ihe
Commomvealth of dustralia, vol. 1, A.G.P.S., Canberra {987 2208 |

This cpinicn was endorsed by the then Attorney-General, Sir Isaac Isaacs, himself
a renowned constitutional lawyer, and forwarded o the Prime Minister..

The respondent further suggested that the only part of the Australian Constitution
which applies to Norfolk Island is Section 122, which basically says that the
Australian Parliament may make laws for the gavernment of any territory placed by
the Sovereign under the authority of {ihe 1914 Order-in-Council } and accepied by

the Commonwealth of Ausiralia.

He also submitted that the Norfolk Island Act does not COMPlY 7 some instances
willt the Australian Constitution in that

{a) Putlic servants serve on the Legisiative Assembly in contravention of
Section 44, v of the Australian Constitution;

(o} Norolk Island imposas its own customs and excise duties confrary to
Seciion 90;

(<) Other States of the Commonwealth of Ausiralia do not have the rights
enumerated in (a) and (b) under their respeciive Constitutions.

a5




~-3-111 The Committes inlits_,deii_berations-has.,:beea-min.dfut of the lack-of aformal-—.- oo .,
"~ “Constitution for Norfolk Island. T :

3412 The Commiitee fo.umdmat;Efzsufﬁciem,_comments;o_m‘s‘:he;subject had been TGy, ~— o i
to enable it te form any conclusion on the opinions of the electorate on the Sbe_: )

3.113 The Committes found that the matter was of importance and should be invest: ..
further. .

Recommendation No. 27
That the Legislative Assembly loak into the need for and desirability of 5
separate and distinet Norfolk Island Constitution and seek the views of ti.

electorate in this regard.
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CHAPTER 4 - THE HISTORY OF VOTING ON NORFOLK ISLAND.

In Pitcairn, the Islanders date their formal incorporation into the British Empire from 20

~-Nevember 1838 when-they.prevailed. upon. Captain Eltiott of. HMS Fly to draw. up.a brief

constitution and a code of laws selected from those already in force. A Magistrate, who
must be native bern, was to be elected annually "by the free votes of every native bom on
the istand, male cr female, who shall have attained the age of eightesn years: or of
persons who shall have resided five years on the Isiand”. He was to be assisted by a
Councii of iwo members, one elected and one chosen.

Captain Arthur Phillip’s Commission in 1787 had made him Governar of the colony of New
South Wales including Norfoik Isiand which was subsequently setifed as a penal calony.
In 1844 Norfoik Isiand was annexed {o the Government of Van Diemens Land in the
Diocese of Tasmania and, by Order of the Queen-in-Councif in 1856, Norfolk Island was
declared {0 be a distinct and separate settlement with the Governor and Commander-in-
Chisf of New South Wales being constituted as the Governor of Norfolk Island. I June
of that same year the tiny community of Pitcairm arrived in Narfolk Isiand to establish their
new colony. i

In 1857, after settling into Norfolk isfand, the Governor of Norfolk Island, Sir William
Denison, after communicating with leading citizens, formulated the Island's first set of faws
which inciuded the provision that, during the absence of the Governor, executive
govemnment of the island was to be vested in a Chief Magistrate and two Counciflors to be
elected annually by the community. it was required that the Chief Magistrate be a
resident in possession of landed estate and be at least twenty-eight years of age, The
two Councillors were also required to be residents and to have attained the age aof twenty-
five. Every person who had resided on the Island for six months, who had attained the
age of twenty years and who could read and write was entitled to vots,

In 1885, Special Cammissianer Henry Wilkinson prepared a lengthy report for the then
Governor of Nerfolk Island, Lord Loftus, which resulted in the earlier laws by Denison
being repealed and replaced by Lord Loftus' Proclamation of 1885 which also dealt with

2lectoral matters,

Under this Proctamation the Chief Magistrate now had to he & person resident in Norfoli
fstand, be the owner in fee simple of landed estate and have attained the age of forty
years. Provision was introduced for a system of balloted voies to elect persons to the
positions of Chief Magistrate and Councillors.  These elections were to take place on tha
day after Christmas Day each year. The Chief Magistrate was eligible to stand for re-
election provided that he did not hold office for mare than two years censeculively.

In 1896, Viscount Hampden, the Governor of Norfolk Isiand, issued a further
Froclamation. The role of Chief Magistrate was enhanced by provision being made for a
magistrates’ court and the authority for him to summon a jury. A twelve-member Cauncil
of Elders was constituted.  They would choose one of their number to be President who
would preside al all meetings and have a casting vote only. The Council could make




sugg;sﬁcns to the Chief Mag.istrate as {o any changes in the laws and regulations at g
mesting.summoned and presided over by him on.the receipt of 4 pelition signed by twenty -
or more of the Elders.” e

. Election'to the Council was (o be held on the first Tuesday of January in each year and of oo

fatlure to elect any or all of the members of the Council of Elders the Chief Magistrate
could appoint a sufficient number.  Councillors were to be eiders of the age of thirty vears
or upwards and the Chief Magistrate was to Keep a register of the names of the mafeé i
natural born or naturalised of the age of twenty-five vears and upwards who had resided
on the Island for the previaus six months.

This same Proclamation, by the wording defining the elders as | ", names of the males
natural borm..." disenfranchised the women whose voting powers had been established by

law some forty years previousty.

In 1903 the Council of Elders was replaced by an Executive Caouncit of six members. of
whom four were nominated by the govermnor and two were elected by all males over
twenty-five years. Its powers and functions were much the same as those of the Council

of Elders.

After Federation in 1901, Australia saw clearly that the Commonwealth was in a better
position ta control the affairs of Norfolk than was the State of Mew South Wales.  Admiral
Rawson, the Govaernor of New South Wales, requested the Imperial Government to annex
Norfolk Island to the Commonwealth in accordance with the Greambie to the 1897 Order-
in-Council. Al the same time he advised the Governor-General of his action, and asked
the Commonwealth Government to accept the Island. In 1913 the Federal Parliament
passed the Norfolk Istand Act, accepting the Isiand as a Territory under the authority of
the Commonweaith and providing for its future government. The Act came into operation
on 1 .July 1914, and subsequently the women of Norfolk Island were again enfranchised.
In 1960 Mrs. LC Donkin, the first woman to be a2 Councillor on Norfolk, was elected to the

Norfolk Island Advisory Council.

Under the Norfolk Island Act 1913 the offices of Administrator and Chief Magistrate
continued to be combined, and the existing powers and functions were retained. The
Executive Council was also retained but its chmposition was increased io twelve
members. The council was tc be elected annually. The law required that the
Administrator attend the first mesting of each council and that such meeting should elect a
member of the council to be president. Six members of the council were tg be nominated
by the Administrator and another six were to he elected The Administrator would be an

ex-officic member of the council and would preside at meetings at which he would have =
deliberative as well as a casting vote.

The Executive Council Ordinance 1915 - which replaced the Executive Council Law - was

amended from time {0 time and remained in force, But by 18936 dissatisfaction in the

communily caused pressure to be applied to the Commenwealth in fhe form of petitions

and letters. I Australia the Minister for Externial Affairs, Senator George Pearce, sought
b A g

E-E«;a\.f@_ of the House to introduce a bill to amend the Norfolk lslapg Act 1913 which stated

- 38 -




"...Six members cf the council are nominated by the Administrator and ancther six ars
~-elected, and.the Administrator has.a deliberative as well as a casting vote .

It was the undesirabiiity of the Administrator having the power to nominate six of the
twelve.members to the Council that h‘ad,causead the community to seek redress.

The 1935 Crdinance sought to remedy that staie of affairs by abalition of the existing
executive council and provision being made for a replacement body to be constituted as
an advisary councii consisting of eight elected members. The advisory councii was to
have the right to advise the Administrator and, through him, the Minister in relation to any
matters affecting Norfolk Island.  This wauld give the peopie a real voice in community

maters.

The Island was tc be divided into four wards with two men being elected from each ward,
The candidate who topped the poll to be elected for twa years, and the candidate with the
next highest number of votes to be elected for ane year,

Un being asked Ly the Senale of the reason for having an annual electicn, Senator
Pearce advised that the Administrator of Norfolk isiand had told him that "._.an election
here costs only about ten pounds, and the psaple do love elactions”,

Under the new arrangements the council would elect its own chairman annually, and in
case of an equality of votes, the Administrator would appoeint the Chairman, When it is
proposed o make an ordinance, a draft of it would be sent to the Advisory Councii, which
would be invited (o express its opinion upon it.  That opinion would be sent with the repoert

of the Administraior to the Minister, wha woui}d determine what action was to be taken.
Pravision was meade for urgent or special ordinances.

“The Administrator of the Island was also the Chief Magistrate and Senator Pearce gave
his intention to separate the office of Administrator from that of magistrate, to make
arrangements for a stipendiary magisirate to visit the island as required and to allow for
the appointment of local residents as honorary justices of the peace with summary

jurisdiction in minor cases, '

A Proclamation by the Governor-General fixed the commencement date for the new
Norfoli Island Act 1835 at 21 June 1835,

Onthe 27 July 1235 the Advisory Council Elections Regulations were posted within the
Istand.  They divided the Island into four wards for the purpeses of voting.

They were the Kingston, Cascade, Baii Bay and Mt Pilt Wards. The first election for the
newly constituted Advisory Council took place on 21 August in that same year, The
Prasident and Deputy President of Council wera chosen oy ot

dated in 1973 Neither Act

The Norfoll Island Act 1957 commenced in-1960 and was Sisty
2(11,

nor amendment gave any further reference to the voting syst
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In 1979, under the Australian Parjament's recognition that the residents of Norfalk Island
included descencants of the settlers fram Pitcaim Isiand, and that those descendants had .

' ‘f‘?'fjraj‘ﬁeciat're‘tationship‘Wz‘tﬁ-%ﬁt—‘é' island and desired to preserve their traditions and culture
and where the Pariiament ¢considered it desirable and to be the wish of the pecple that
- Norfelk achieve over.a period of time;-internal seif-government as a Territory under the
- authority of the Cammonwealth the Norfoik Isiand Act 1579 was enacted and provision
made for the institution of a Legislative Assembly. The sysiem of government as
provided Dy this Act remains in force (oday.
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izéns who have attained the age of 20 years and are resident in the country
are entitled to-vote in general elections.  Any citizen who has attained the age of

20 years.js-qualified {o be elected as a member of Parliameni. There are

exceptions - insanity, undischarged bankrupt, under sentencs for an offencs
e

nunighatie by dealh orimpenscnment ior at leas: ons ves

(g;

PR

L uvaju

No one is entitled to vote unless hefshe is @ &itizen of Tuvalu, The criteria or
eligibility to vate/enrol is not the time required (o live in Tuvalu but whethsr or nor
he/she is a "real citizen of Tuvalu” - (What constitutes a "real citizen” is not known!

olomon isi 5

There is no specified or limited waiting period before a Sclomon Islands citizen can
vote. If he/she returns during the Registration Pericd and would iike to vote in a
particular tlectorate helshe is autcmaiically gquaiilied o apply for enrolment in ihe
Voters' List.  Reviews of voters' liste are carried out annually, '

Western Samos

A persan ta be qualified (o register an the elecioral roll must be 2 Sameoan Citizen
and rnct be disquzlified under the Constituticn or any Act.  The pericd of residency
for the purpose-of enroiment is-not relevant.  Samoan citizens living abroad can
register with the Samoan consulates n countries where such exist.  Voting
however is possibie only if the electoris in Samea on the day of polling.




' 7""7The Commsﬁee noted’ ihe fo!iowmg with regard [(®) A*demey in the Channei Isiands

512 OTHER RELEVANT JURISDICTIONS
which bears a number of resemblances {o Norfolk Isiand.
513 Alderney

Aldermney is the third largest of the Channel Isiands and measures approximaiely
three and a half miles long by cne a half miles at its widest point. The population s
about 2,500 and its incusines are fishing and tourisim.

The States of Alderney, as the island's Parfiament is known, consists of a President
and 12 States Members. The President is elected at a separate Presidential
election and holds office for three years. Members also serve for three years. Al
men and women of 18 years of age and over who have been resident in the Island
for 12 months on 15 October of any year are entitled to register to vote in the
slections cf that year, which are held within the first two weeks of December, and, if
qualified by three years residence, to stand for election. There are no peolitical |
parties. Four States Members are elected every year (o serve for three years. At

the present time five of the 12 States Members are women.

The President has the right {o take part in a discussion in the States and {o keep
the States Members in order. However, he'has no vote except the casting vote.

The pubiic have the right to address the States on two occasions each year and the
monthly Siates Meelings are, as in the past, preceded by a People's Mesting at
which any members of the public who are on the electoral register may exprass
their views on any item on the agenda which is coming up for discussion at the
following meeting of the States. These meetings can become extremely vocal, but
are usuaily pretly good nearted as any speaker who gets too camied away is
usually told to sit down and shut up by the rest of the assembly. The mestings,
held in the Island Hall, are chaired by a Stales Member assisted by the Clerk of the

States.

The day-to-day administration of the Isiand is carried out by standing commitiees o
the States consisting of four or five Members. There are nine commiltess, such as
Finance, Health and Welfare, Tourism, eic. Most of the 12 Siates Members serve
on several committees, and they are assistad by the Clerk of the Siaies who is the
secretary of zil the committees.

Each committee works under a specific mandate of the States and separate
budgets ars collated and submitted tothe States by the Finance Committee.




