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Dear Madam

JOINT STANDING COMMITTEE INQUIRY INTO NORFOLK ISLAND
: ELECTORAL MATTERS

I refer to my leuer dated 26 May 2002 and to prevmus correspondence dated 23 April
2001 from Mr Nobbs; the then Chief Ministet, which in part advised of the Norfolk
Island Gnvemment s intent to respond to several iniaccuracies and/or omissions in
evidence given to the Joint Standing Committee by officers from ‘the Territories
section of the Department of Transport and Reglonai Services. 1 have attached
herewith - the Norfolk Island  Government’s response for the Committee’s
consideratiot.  For gase of reference, the Commonwealth officer’ 8 comments have
been mciuded and referenced thh a rep!y to each below. o :

En Ilght of the time frame smce thls Inqun'y began it IS approprlate however to

znequﬂy Tn essence:

s Norfolk Island is a unique internally self governing community. Its uniqueness is
enshﬁﬁ'efd__ in the Norfolk Island Act 1979, an Act to which there is no other
- compatisoti throughout the Australian Federal system.

o The Norfolk Island community, through its elected representatives and directly on

" two occasions by way of referenda, has repeatedly urged the Federal Government

to recognise that it wishes to be governed by those with ‘community of interest’.

The present electoral arrangements recognise this wish and do not cause any

- significant harm to the franchise of Australian citizens.  Australian citizens
remain entitled to vote in their location of origin. :




s There is no evidence to show that any mgmﬁcant number of short term v1s1t0rs o .

the Island are disenfranchised or, more spemﬁcally, desiroiis of partlc1patmg in

* Norfolk Island’s electoral system It is not clear from where the motivation for
change has orlgmated

o The current. entitlement for participation in the Norfolk Island 'Assembly is

- appropriate’ and representative of the community interést of the electorate in
Norfolk Island. No harm is, or can be caused, to Australia’s mtematlona! p051t10n

as a consequénce of the current comp051t10n -

» - The key issue that should be 'cOnsidered by the Committee is the right of the

Norfolk Island Community to ensure that those people who receive the franchise
- for the Norfolk Island mtema.l govemment represent the commumty of interes {o
. Norfolk Island. -

Over. the-past-decade. several -inquiries have canvassed. these..€l

forming different conclusions. None of these inquiries has involved consultation
with the Norfolk Island commumity to:any real extent. The Norfolk Island
Government is of the view that if the Commonwealth wishes to pursue these -

- issues, whilst we continue to consider the enquiry is meaningless to the Norfolk .

- Island community and consequently of no benefit 1t would be preferable to do 50°
: by way of an inter- govemmentai workmg group. S

On behalf of th'e'Nor_fol_k Tsland Govemm‘ent, Tu urge the Committee to give thoughtful
consideration to the above points, our earlier detailed submissions, and the further -

comments attachied to this letter. The Norfolk Istand Governmient wouid be pleasedto

expand upon any of the points raised herein m writing or in person before ‘the
Committee. :

Yours sincerely

MIN ISTER FOR INTERGOVERNME‘\IT RELATIONS




RESPONSE TO TERRITORY OFFICERS COMMENTS TO THE JOINT
 STANDING COMMITTEE (NCET) INQUIRY INTO NORFOLK ISLAND
- ELECTORAL MATTERS | |

“... Norfolk Island suggesting that Novfolk Ysland is not pavt of the Commonwenlth
but a dependent Territory under the authority of the Commonwealth and that it has
never been ceded to or annexed by the Commonwealth,  This is not the case. The
Commonwealth’s rights and duties at international law in respect of Norfolk Island _
are no. more km:ted ﬂmt they are in. respect af tke Austmlmn_ Cap:ml Terrvitory, the' '

While the Norfolk Istand Government accepts the general thrust of this assertion, it is
submitted that the very significant difference between Norfolk Island and other
Territories and States is that the Norfolk Island Act 1979(Cth) (‘the NI Aet’) confers
powers on the Administration of Norfolk Island that are in essence federal powers and -
powers which are consistent with the powers retained by the Norfolk Island-
community since 1856. It is submitted that such powers were conferred upon the
Island because it was not part of the Federation.

In any event, it is the view of the Norfolk Island Government that the international
arrangements which have been well established over a period of txme have 10 real
impact, and should have no impact, on the internal self government arrangements for
Norfolk Island.

It is conceded that Australia is responsible in respect of those national interest matters
referred to in sub-section 19(2) of the NI Act. In respect of all other matters of
legislative responsibility which have been agreed to by other States and Territories as
being federal responsibilities, the inclusion of Norfolk Island is on the basis of the
- Federal - Gﬁvemment mamtalmng a power of Veto to bc uscd m extraordma.ry.‘.'

To support this inference, reference is made fo the paragraphs 11, 12 and 13 of the
opinion of James Crawford SC, Whewell Professor of Intemaﬁonal Law, University
of Cambndge, which concludes that Norfolk Island is' an external temtory and _
constltutmnally not an mtegral part of the Commonwealth of Austraha

.. Therefore the Commonwealth has proposed instead a six-month period. This is .

Importam because the bulk of those highly transient shori-term res:dents of ijfolk o

Island are there for an avérage of less than six manrks ” (Gayler: NCET, page 109,
pamgmph 2)

The Norfolk Istand Government’s primary concern in this respect is based on the
principle of - ‘community of interest’. . Distance, isolation, population sizé and




aspirations of any commmunity require that those who vote and represent the
community genuinely have the community interest at heart. A balance must be struck
between thig objective and the objective of providing Australian citizens the right to
vote to influence the internal governance of Norfolk Island. That balance must have
regard to the fact that a significant majority of short-term employees in Norf‘oik Island
constitute a transient population with no real commumty mterest

“We think that the six month residency permd would enable those Australian
mainland teachers, doctors, managers, pakce qﬂ" cers and pubhc servants who are
there giving their services on Norfalk Island the vight tfo pamapate through the
franchise” ( Gayler' NCET page 109, pamgmph 6) . : :

which thcy have been temporanly appomted These persons do ot ‘give’ their
professional services — they are amply rewarded upon conditfions that they accepted at
the commencernent of their employment. The Notfolk Island Goverhment does not
see why theése people should be. glven special con51derat10n over and above other .
Austraiian citizens.

“[The Nerfalk Island Govemment] partzc{pates in -certain ministerial councils,
together with the Commonwealth and other Australian territories, and they are on
occasion, involved in Australian delegatmns on international matters, the latest
being a request to pamczpate as. pert of the Australian delegat:an OH negotzatzons
with New Zealand in relation fo the exclusive econoniic zone.- For these redsons we
 think it is important that Australian cmzenshtp be ...(Ms Gayler NCET page 109,
pamgmph 6) ' |

This is a misleading  statement. = Norfolk Island -Ministers - and government
representatives participate as observers, and on’ occasion, are asked to provide
comments, Norfolk Island is not able to contribute to the preparation of agendas, and
in fact is usnally only represented at Councils where matters: that dlrectiy affect _
' Norfolk Island are concerned, The Norfolk Island Government has neve .

Island deIeUatmns to be Auslrahan is 1rrelevant

It 15 a clear fact that New Zealand and New Guinea are also invited to attend certain

Ministerial Councils and entitled to make comment at such Councils. - There is

obviously no suggestion that either New Zealand’s or New Guinéa’s delegatlons
" should be limited to a membershlp comprising Austral:an citizens. :

“We address [m OUF opening statemenr] the argument thm‘ uniqueness, identity and
calture of Norfolk Island are suck that only people of longstanding vesidency
should be entitled to vote...” (Ms Gayler: NCET page 109, paragraph 7)

The statement to which Ms Gayler refers prov1des that, “there are other Isolated and
remaote cemmunmes elsewhere in Australia rhat also’ clar,m a dtsrmct cultural___ -




heritage and htsrary, a long occupatwn af a region or an area, with economic
interests and needs that differ from the rest of Australia. Nevertheless, Australian
' cztzzensth, ‘with one fo six manths residerice within -a community, remains the

expected electeml norm.”

Thls' generalisation 'apphes to the mainland of Australia. It cannot, however be
ignored that Norfolk Island has unique internal self-govemnment  arrangements
pursuant to the Norfolk Island Act.- The very reason the Act came into being was that
the Island was recognised as a unique commumty There is no similar legislation
govemm g the communities to which Ms Gayler referred in this excerpt.

“There will be no swamping of the pool of voters by a transient group.... so any
potentm! for the. Assembly 10 be stacked is exceedingly remote” (Ms Gayler. NCET

based only on "assumptlon Even a remote posmbﬁlty should be of concern and is of
concern to the Norfolk Island Government and the Norfolk Island community.

At page 111 of the NCET there is discussion about why there is opposition in Norfolk
Island to non-Australian citizens who are residents becoming Australian citizens. Ms
_ Gay}er submits that 80% of Island residents are Australian and that only 16% of the
- population hoid New Zealand citizenship.

Mr Snowden'then asked Ms Gayier what is her view of the concern and she replied,
“There might be two concerns. There is, in some sectors of the Norfolk Island
Community, opposition to Norfalk s constitutional status in relation. to Australia.
In other cases, I assume people prefer to retain their original c:t:zensktp ¥ (Ms
Gayler: NCET page 111, paragraph 9)

By referring to these percentages Ms Gayler seems to suggest that the group that have

opposition to the constitutional position of Norfolk Island to Australia is limited to a

small number. The Norfolk Island Government’s basis for its concerns are the resuit
of two referenda.

reiterated previously.

“Senator West — Do you have any comments about the wording of that referenda?
Haw statxs‘twal{y vakd is. the wordm g of that? :

' 'Ms Gayler S § do not think it is srattsncally valuf at al’l »
(N CE T page 1 16 thmagk to 118) :

Coples of the referenda questions are attached. Also attached are the full results of
voting, There is no basis for the Départment to conclude that the referenda results
were stat1st1ca11y invalid. : :




“Acting Chair - Is it the view of the Départment that those who are opposing this

change really essentially oppose the iole of the Commonwealth has in relation to

the governance of Norfolk Island matters, as opposed to the substance of the
changes proposed here? Is it a consntutwnal based objectwn ratker than a rights
of citizens objecmm ? : - :

Ms Gayler - - Certainly to a large .de'gree, Senator. This is evident from the
submission of the Norfolk Island Government.”

(NCET page 119, paragraphs 3 and 4)

The Norfolk Island Govenuncnt s submlssxons mcluded consntutlonai issues as well
as. practwal difficulties and_ issues o I

ant provisions of the NI Legislative Assembly Act are likely to be in breach
of Article 25 (of the International Covenant on Civil and Political Rights) in that a
period of 900 days may be an unreasonable restriction on entitlement to vote.”

What should be made clear is that Au'strai'ian citizens are not denied the right to vote, .
They are fully able to vote in their home electorates at the local, State and Federal -

level. If they reside in Norfolk Island for a perlod of 2 and a half years they can vote o

- locally on Ngrfolk Istand.

If a person moves to Australia, but is not a citizen, then that person must reside fora .
continuous period of two years before being eligible to apply for citizenship and then
qualify to vote. - This equates to the same period of time with processing. etc.
Australia recognises the principle of community of intérest in its- own electoral
system.




