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Department of the Environment and Heritoge

Mr Quinton Clements
Inquiry Secretary
" Joint Standing Committee
on the National Capital and External Territories
Parliament House
CANBERRA ACT 2600

Dear Mr Clements

1 refer to the letter of 27 March 2003 from Senator Ross Lightfoot, Chairman of the Joint
Standing Committee on the National Capital and External Territories, to the Hon Dr David
Kemp, Minister for the Environment and Heritage, seeking information in relation to
comments made by Christmas Island residents relating to the proposed Immigration
Reception and Processing Centre (IRPC) on Christmas Island. The Minister has requested that
I respond to the Joint Standing Committee on his behalf.

In relation to the residents’ queries regarding the proposed IRPC and associated infrastructure
on Christmas Island, the Minister decided on 3 April 2002 to grant exemptions from some
provisions of the Environment Protection and Biodiversity Conservation Act 1999 (EPBC
Act) on national interest grounds in relation to the IRPC. The EPBC Act exemptions in
relation to the IRPC still stand. It remains in the national interest for the IRPC to be
completed quickly to ensure adequate facilities for asylum seekers are available on Christmas
Island as soon as possible. It should also be noted that many of the associated infrastructure
projects covered by the exemptions have been completed and ground works have already

commenced on the IRPC site.

While the formal processes of assessment and approval under the EPBC Act will not apply,

the Government is committed to best practice environmental management measures which

will be implemented in relation to the establishment and operation of the IRPC and associated

infrastructure, including:

e the development of an environmental management plan for the construction and operation
of the IRPC and associated infrastructure;

» the appointment of a suitably qualified environmental manager;

» monitoring for protected species; and

e the application of any necessary mitigation measures to protect the environment.

In addition, the Environment Protection and Biodiversity Conservation Regulations 2000 that
protect biodiversity in Commonwealth areas on Christrmas Island will continue to apply. Any
works that may affect the Christmas Island National Park will also need to be consistent with
the management plan for the Park and will require appropriate authorisation.

Copies of the exemption notices under sections 158 and 303A of the EPBC Act and
accompanying statements of reasons are attached for your information.

GPO Box 787 Carvherra ACT 2601 Telephane 02 6274 1111 Facsimiie 02 6274 i123




Commonwealth agencies are responsible for montforing compliance with the environmental
management plan for those developments, covered by the exemptions, that the agencies are
undertaking. The Department of Transport and Regional Services is the responsible agency
for staff housing development in Poon Saan. The Department of Immigration and
Multicultural and Indigenous Affairs was responsible for approval and monitoring of
compliance with all necessary environmental management plans in relation to the IRPC until
February 2003, at which time this responsibility was transferred to the Department of Finance

and Administration.

I also understand that, in addition to any requirements arising from the EPBC Regulations, or
the Christmas Island National Park Plan of Management, Christmas Island is subject to the
applied Western Australian Environment Protection Act 1986 (WA)NCI). The day-to-day
administration of this Act is carried out by the Environment Officer - Indian Ocean Territories
[the EO (IOT)], who is contracted by the Department of Transport and Regional Services.
Both the IRPC site at Northwest Point, and the related housing development in Poon Saan are
subject to the pollution contro! and enforcement sections of this regulatory framework.

The EQ(IOT) has undertaken site inspections at both sites since work commenced, and has
reviewed Environmental Management Plans for the sites.

The EO(IOT), through discussions with the contractors undertaking and overseeing the work,
has actively worked towards ensuring run-off from the site of the Poon Saan units meets the
requirements of the legislation. A number of site inspections were made and instructions
were given where necessary, to upgrade and improve the effectiveness of mitigation
measures, Christmas Island Administration has also undertaken remedial work to mitigate
impacts of sediment run-off from the site. The EO(IOT) and Christmas Island Administration
have worked cooperatively with the Shire of Christmas Island throughout this time.

The Department of Finance and Administration is responsible for the costing for the IRPC. I
understand that they will be providing a response to the Joint Standing Committee in regard to
Islanders’ query regarding costs-to-date for the IRPC.

Yours sincerely

Sl Bty

Gerard Early

First Assistant Secretary
Approvals and Wildlife Division
S May 2003
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Commonwealth of Australia

Exemption under section 158 of the
Envivenment Protection and Biodiversity Conservition Act 1996

A, David Alistair Kemp, Minister for tl e Environment and Heritage, being satisfied that it 15 in the
national inferest to Jo so, hereby exempt, under s 158 of the Environment Protection ane Biodiver. $ify
Conservation Act 1998 the persons specified in the Schedule from the appiication of all of the provisions
of Part 5 of the Enviroanient Protection and Biodiversity Conservation Act }999°n relation to the acticn

specified inthe Séhedule, on and-afier the date of this notice.
Schedule

Specified persons

= the Comnyooalth and
all Commonwealth agencies, within the meaning of that ferm (15,528 of the Emvironment Protection
witd Bivaiversity Consorvetion Act T 900" and
all persons acting on behalf of the Commonwealth; and

»  allpersonsproviding services or carfying out-activities for the purposes of orin connection with the
acnen spectlied i this Schedale.

Establishment and ongoing operation of an Immigration Reception and Procesding Centre, together with
associated services and infrastructure, on the Territory of Cheistmas Tsland comprising:

. Destan, colistruction and ‘operation of ap Innmgraﬁm; Reception and Pmcessmg, : Centre (TRPCY on
that arca of Yand.showras ML 138 i ML 139601 Map 94/068 produced by the Australian
Survevingand Land Information Group:

»  Consiruction of additional housing and agsocisted infrastructure for stalf and other persuns associated
with the IRPC, Iovated within or Irs’mwdmel}f adjacent to the existing residential settlement in'the
north vast corner of Christimas Istand,

»  Works associated with layinge and operation of cables, pipes and other infrastructure within the
currently cleared coridor along thevond that commences as Murray road and proceeds from near the
power station to the Central Area Workshop site and then to the IRPC site’to énable tiw supphy-of
power, water and other services to the JRPC.

«  Construction and eperation of a temporary construction camp on the srea of land mmmeghiately norh
of the eustmfﬁ cricket ground, mmted bétween Irvine Hill and thpl rate Hill and shown on Map

ﬁéfi“}tsg pm{imtd b} the; Anstr Surveying and Land Information: Group arid detineated by

{3rm3%20n Qmup Lim*;;mas 1sizmd 83 grid-eoordinates {24504,

665 66T ._:}(24@2» . 6559724636,

day of f"@%& 2002

g
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STATEMENT OF REASONS FOR DECISION UNDER SECTION 158 OF THE
ENVIRONMENT PROTECTION AND BIODIVERSITY CONSERVATION ACT 1999

1, DAVID ALISTAIR KEMP, Minister for the Environment and Heritage,
provide this statement of reasons under subsection 158(7) of the Environment
Protection and Biodiversity Conservation Act 1999 (EPBC Act) for my decision
under subsection 158(3) to exempt the Commonwealth and certain other
specified persons from the application of the provisions of Part 3 of the EPBC
Act in relation to the following action:

Establishment and ongoing operation of an Immigration Reception and
Processing Centre (IRPC), together with associated services and
infrastructure, on the Territory of Christmas Island comprising:

s Design, construction and operation of an IRPC on that area of land shown
as ML 138 and ML 139 on Map 94/068 produced by the Australian
Surveying and Land Information Group.

e Construction of additional housing and associated infrastructure for staff
and other persons associated with the IRPC, located within or
immediately adjacent to the existing residential settlement in the north
east corner of Christmas Island.

¢ Works associated with laying and operation of cables, pipes and other
infrastructure within the currently cleared corridor along the road that
commences as Murray road and proceeds from near the power station to
the Central Area Workshop site and then to the IRPC site to enable the
supply of power, water and other services to the IRPC.

« Construction and operation of a temporary construction camp on the area
of land immediately north of the existing cricket ground, situated between
Irvine Hill and Phosphate Hill and shown on Map 94/068 produced by
the Australian Surveying and Land Information Group and delineated by
Australian Surveying and Land Information Group Christmas Island 85
grid coordinates (24504,66783)(24739,66747)(24756,66658)

(24778, 66588)(24706,66573)(24681 6659724636, 66603)(24555,66581).

Legislation

1. Section 158 of the EPBC Act provides:

158 Exemptions from Part 3 and this Chapter

(1) A person proposing to take a controlled action, or the designated
proponent of an action, may apply in writing to the Minister for an
exemption from a specified provision of Part 3 or of this Chapter.

(2) The Minister must decide within 20 business days of receiving the
application whether or not to grant the exemption.

{3} The Minister may, by written notice, exempt a specified person




from the application of a specified provision of Part 3 or of this
Chapter in relation to a specified action.

(4) The Minister may do so only if he or she is satisfied that it is in the
national interest that the provision not apply in relation to the
person or the action.

(5) In determining the national interest, the Minister may consider
Australia’s defence or security or a national emergency. This does
not limit the matters the Minister may consider.

{6) A provision specified in the notice does not apply in relation to the
specified person or action on or after the day specified in the
notice. The Minister must not specify a day earlier than the day the
notice is made.

(7} Within 10 business days after making the notice, the Minister
must:
(a) publish a copy of the notice and his or her reasons for granting
the exemption in accordance with the regulations; and
(b} give a copy of the notice to the person specified in the
notice.

Background

2. On 20 March 2002, the Hon. Philip Ruddock MP, Minister for Immigration
and Multicultural and Indigenous Affairs, and the Hon. Wilson Tuckey
MP, Minister for Regional Services, Territories and Local Government,
applied for exemptions under sections 158 and 303A of the EPBC Act in
relation to a proposal to establish an IRPC, and associated infrastructure,
on Christmas Island.

3. On 3 April 2002, [ decided, in accordance with section 158 of the EPBC
Act, to exempt the Commonwealth and other specified persons from the
application of the provisions of Part 3 in relation to the action involved in
that proposal.

Evidence or other material on which the decision-maker’s findings were
based

4. The evidence and other material on which my findings were based is
listed below:

e a brief from the Department of the Environment and Heritage,
dated 28 March 2002, which included the following attachments:

- acopy of the application from Ministers Ruddock and Tuckey
for an exemption under section 158 of the EPBC Act in
relation to the proposed IRPC and associated infrastructure;

— acopy of section 158 of the EPBC Act;
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— a summary of communications from the Department of
Immigration and Multicultural and Indigenous Affairs
providing further information regarding the application for
the exemption; and ‘

~ a copy of a brief from the Department of the Environment
and Heritage, dated 21 March 2002.

Findings on material questions of fact

5.

10.

11.

1 found that the Government has a policy of mandatory detention of
asylum seckers whao enter or seek to enter Australia without authorisation.
I found that the Cabinet is committed to the retention of that policy, and to
the establishment and maintenance of appropriate detention infrastructure
to give effect to it, including establishment and operation of an IRPC on

Christmas Island.

1 found that it is expected that there will continue to be arrivals of asylum
seekers towards north-west Australia.

I found that the existing temporary accommodation on Christmas Island
would not be adequate or suitable for accommodating asylum seekers on
Christmas Island, particularly during the monsoon season.

I found that the monsoon season in Christmas Island usually commences
in October/November, but can commence as early as September.

I found that the first stage of the proposed Christmas Island IRPC would
need to be constructed and commissioned within the next six months if
adequate accommodation for further arrivals of asylum seekers is to be
available on Christmas Island, particularly after the onset of the monsoon
season.

T found that the statutory time frames under the EPBC Act, particularly
those relating to public consultation, would have meant that the first stage
of construction could not be completed within six months if the provisions
of Part 3 applied in relation to the actions involved in the proposal.

I found that Ministers Ruddock and Tuckey undertook to ensure that best
practice environmental management measures would be implemented in

relation to the establishment and ongoing operation of the proposed
Christmas Island IRPC and associated infrastructure, including:

¢ the development of an environmental management plan for the
construction and operation of the IRPC and associated infrastructure;

» the appointment of a suitably qualified environmental manager;
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12.

13.

s monitoring for protected species, and the application of mitigation
measures should the action prove to have adverse impacts on those

species.

I found that these measures will be undertaken in consultation with
Environment Australia.

I found that any works that affect the Christmas Island National Park will
need to be consistent with the management plan for the Park and that the
Environment Protection and Biodiversity Conservation Regulations 2000 will
apply to the proposed Christmas Island IRPC and associated
infrastructure in relation to the protection of biodiversity in areas of
Christmas Island outside the Park.

Reasons for decision

14.

15,

16.

I decided to give the exemption under subsection 158(3) because I was
satisfied that:

¢ it was in the national interest that all of the provisions of Part 3 of the
EPBC Act not apply in relation to the activities involved in the
establishment and ongoing operation of the proposed IRPC on
Christmas Island, together with associated services and infrastructure
described above in this Statement of Reasons; and

e environmental management measures will be implemented for the
purpose of ensuring that best practice management will be employed
in relation to those activities were the exemnption to be given.

In making my decision, I took into account that the Cabinet is committed
to the retention of the Government’s current policy on mandatory
detention of asylum seekers who enter or seek to enter Australia without
authorisation, and to the establishment and maintenance of appropriate
detention infrastructure to give effect to it, including establishment and
operation of an IRPC on Christmas Island. I considered that:

¢ an IRPC on Christmas Island is a central element of the infrastructure
necessary to maintain the Government’s current policies in relation to
mandatory detention and processing of asylum seekers; and

» the establishment and ongoing operation of the proposed Christmas
Island IRPC is also integral to the effective implementation of a
strategy to protect the security of Australia’s borders, including the
determination of who can and cannot enter Australia.

In making my decision, I also considered that, without establishment and
ongoing operation of the proposed Christmas Island IRPC, the
accommodation for any asylum seekers arriving towards north-west
Australia in the future would continue to be unsuitable and would not
facilitate their effective processing. This would particularly be the case
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17.

18.

19

MINISTER FOR THE ENVIRONMENT AND HERITAGE

during the monsoon season (which may begin as early as September in
any vear). | considered that the first stage of the proposed Christmas
Island IRPC therefore needed to be completed within the next six months.
In particular, this would ensure adequate accommodation was available
before the next monsoon season.

I was also of the view that, in the absence of exemption from the
provisions of Part 3 of the EPBC Act, the statutory time frames under that
Act, and particularly those related to public consultation, would have
meant that the first stage of the establishment and ongoing operation of
the proposed Christmas IJRPC could not occur within the next six months.

In the light of these considerations and the findings referred to above in
this Statement of Reasons, I therefore concluded that it was in the national
interest that all of the provisions of Part 3 of the EPBC Act not apply in
relation to the actions described above in this Statement.

In making my decision, I also took into account the undertaking made by
Ministers Ruddock and Tuckey in their application for the exemption
referred to above in this Statement that best practice environmental
management measures would be implemented in relation to the proposed
Christmas Island IRPC. I took into account that these measures will be
undertaken in consultation with Environment Australia. Further, 1
considered that the management plan for the Christmas Island National
Park will provide adequate protection for the Park and the Environment
Protection and Biodiversity Conservation Regulations 2000 will provide
adequate protection for biodiversity outside of the Park.

...........................

£/ 4 /2002
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STATEMENT OF REASONS FOR DECISION UNDER SECTION 303A OF THE
ENVIRONMENT PROTECTION AND BIODIVERSITY CONSERVATION ACT 1999

I, DAVID ALISTAIR KEMP, Minister for the Environment and Heritage,
provide this statement of reasons under subsection 303A(7) of the Environment
Protection and Biodiversity Conservation Act 1999 (EPBC Act) for my decision
under subsection 303A(3) to exempt the Commonwealth and certain other
specified persons from the application of the provisions of Part 13 of the EPBC
Act in relation to the following action:

Establishment and ongoing operation of an Immigration Reception and
Processing Centre (IRPC), together with associated services and
infrastructure, on the Territory of Christmas Island comprising:

« Design, construction and operation of an IRPC on that area of land shown
as ML 138 and ML 139 on Map 94/068 produced by the Australian
Surveying and Land Information Group.

e Construction of additional housing and associated infrastructure for staff
and other persons associated with the IRPC, located within or
immediately adjacent to the cxisting residential settlement in the north
east corner of Christmas Island.

« Works associated with laying and operation of cables, pipes and other
infrastructure within the currently cleared corridor along the road that
commences as Murray road and proceeds from near the power station to
the Central Area Workshop site and then to the IRPC site to enable the
supply of power, water and other services to the IRPC.

e Construction and operation of a temporary construction camp on the area
of land immediately north of the existing cricket ground, situated between
Irvine Hill and Phosphate Hill and shown on Map 94/068 produced by
the Australian Surveying and Land Information Group and delineated by
Australian Surveying and Land Information Group Christrnas Island 85
grid coordinates (24504,66783)(24739,66747)(24756,66658)

(24778, 66588)(24706,66573)(24681,66597)(24636, 66603)(24555,66581).

Legislation
1. Section 303A of the EPBC Act provides:

303A Exemptions from this Part

(1) A person proposing to take an action that would contravene a
provision of this Part apart from this section may apply in writing
to the Minister for an exemption from the provision.

(2) The Minister must decide within 20 business days of receiving the
application whether or not to grant the exemption.

(3) The Minister may, by written notice, exempt a specified person




from the application of a specified provision of this Part in relation
to a specified action.

(4) The Minister may do so only if he or she is satisfied that it is in the
national interest that the provision not apply in relation to the
person or the action.

(5) In determining the national interest, the Minister may consider
Australia’s defence or security or a national emergency. This does
not limit the matters the Minister may consider.

(6) A provision specified in the notice does not apply in relation to the
specified person or action on or after the day specified in the
notice. The Minister must not specify a day earlier than the day the
notice is made.

{7) Within 10 business days after making the notice, the Minister
must:
(2) publish a copy of the notice and his or her reasons for granting
the exemption in accordance with the regulations; and
(b} give a copy of the notice to the person specified in the
notice.

Background

2. On 20 March 2002, the Hon. Philip Ruddock MP, Minister for Immigration
and Multicultural and Indigenous Affairs, and the Hon. Wilson Tuckey
MP, Minister for Regional Services, Territories and Local Government,
applied for exemptions under sections 158 and 303A of the EPBC Act in
relation to a proposal to establish an IRPC, and associated infrastructure,
on Christmas Island.

3. On 3 April 2002, I decided, in accordance with section 303A of the EPBC
Act, to exempt the Commonwealth and other specified persons from the
application of the provisions of Part 13 in relation to the action involved in
that proposal.

Evidence or other material on which the decision-maker’s findings were
based

4. The evidence and other material on which my findings were based is
listed below:

» a brief from the Department of the Environment and Heritage,
dated 28 March 2002, which included the following attachments:
~ a copy of the application from Ministers Ruddock and Tuckey
for an exemption under section 303A of the EPBC Act in
relation to the proposed IRPC and associated infrastructure;
- a copy of section 303A of the EPBC Act;




- a summary of comununications from the Department of
Immigration and Multicultural and Indigenous Affairs
providing further information regarding the application for
the exemption; and

- a copy of a brief from the Department of the Environment
and Heritage, dated 21 March 2002.

Findings on material questions of fact

5.

10.

11

I found that the Government has a policy of mandatory detention of
asylum seekers who enter or seek to enter Australia without authorisation.
I found that the Cabinet is committed to the retention of that policy, and to
the establishment and maintenance of appropriate detention infrastructure
to give effect to it, including establishment and operation of an IRPC on

Christmas Island.

I found that it is expected that there will continue to be arrivals of asylum
seekers towards north-west Australia.

I found that the existing temporary accommodation on Christmas Island
would not be adequate or suitable for accommodating asylum seekers on
Christmas Island, particularly during the monsoon season.

I found that the monsoon season in Christmas Island usually commences
in October /November, but can commence as early as September.

1 found that the first stage of the proposed Christmas Island IRPC would
need to be constructed and commissioned within the next six menths if
adequate accommodation for further arrivals of asylum seekers is to be
available on Christmas Island, particularly after the onset of the monsoon

season.

[ found that, if the provisions of Part 13 of the EPBC Act applied in
relation to the actions involved in the proposal, the permit requirements
under that Part could have had the effect of preventing completion of the
first stage of construction of the proposed IRPC within six months,

I found that Ministers Ruddock and Tuckey undertook to ensure that best
practice environmental management measures would be implemented in
relation to the establishment and ongoing operation of the proposed
Christmas Island IRPC and associated infrastructure, including:

s the development of an envirommental management plan for the
construction and operation of the IRPC and associated infrastructure;

s the appointment of a suitably qualified environmental manager;

e g



monitoring for protected species, and the application of mitigation
measures should the action prove to have adverse impacts on those

species.

12.1 found that these measures will be undertaken in consultation with
Environment Australia.

13. I found that any works that affect the Christmas Island National Park will
need to be consistent with the management plan for the Park and that the
Enuvironment Protection and Biodiversity Conservation Regulations 2000 will
apply to the proposed Christmas Island IRPC and associated
infrastructure in relation to the protection of biodiversity in areas of
Christmas Island outside the Fark.

Reasons for decision

14.1 decided to give the exemption under subsection 303A(3) because I was
satisfied that:

it was in the national interest that all of the provisions of Part 13 of the
EPBC Act not apply in relation to the activities involved in the
establishment and ongoing operation of the proposed IRPC on
Christmas Island, together with associated services and infrastructure
described above in this Staternent of Reasons; and

environmental management measures will be implemented for the
purpose of ensuring that best practice management will be employed
in relation to those activities were the exemption to be given.

15, In making my decision, I took into account that the Cabinet is comumitted
to the retention of the Govermment’s current policy on mandatory
detention of asylum seekers who enter or seek to enter Australia without
authorisation, and to the establishment and maintenance of appropriate
detention infrastructure to give effect to it, including establishment and
operation of an IRPC on Christmas Island. I considered that:

»

an IRPC on Christmas Island is a central element of the infrastructure
necessary to maintain the Government’s current polides in relation to
mandatory detention and processing of asylum seekers; and

the establishment and ongoing operation of the proposed Christmas
Island IRPC is also integral to the effective implementation of a
strategy to protect the security of Australia’s borders, including the
determination of who can and cannot enter Australia.

16. In making my decision, I also considered that, without establishment and
ongoing operation of the proposed Christmas Island IRPC, the
accommodation for any asylum seekers arriving towards north-west
Australia in the future would continue to be unsuitable and would not




17.

18.

19.

.....

facilitate their effective processing. This would particularly be the case
during the monsoon season (which may begin as early as September in
any year). I considered that the first stage of the proposed Christmas
Island IRPC therefore needed to be completed within the next six months.
In particular, this would ensure adequate accommodation was available

before the next monsoon season.

I was also of the view that, in the absence of exemption from the
provisions of Part 13 of the EPBC Act, the permit requirements under that
Part could have had the effect that the first stage of the establishment and
ongoing operation of the proposed Christmas IRPC would not occur

within the next six months.

In the light of these considerations and the findings referred to above in
this Statement of Reasons, I therefore concluded that it was in the national
interest that all of the provisions of Part 13 of the EPBC Act not apply in
relation to the actions described above in this Statement.

In making my decision, I also took into account the undertaking made by
Ministers Ruddock and Tuckey in their application for the exemption
referred to above in this Statement that best practice environmental
management measures would be implemented in relation to the proposed
Christmas Island IRPC. I took into account that these measures will be
undertaken in consultation with Environment Australia. Further, I
considered that the management plan for the Christmas Island National
Park will provide adequate protection for the Park and the Environment
Protection and Biodiversity Conservation Regulations 2000 will provide
adequate protection for biodiversity outside of the Park.

Dood e

MINISTER FOR THE ENVIRONMENT AND HERITAGE
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