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HouseofRepresentativesStandingCommitteeon LegalandConstitutionalAffairs
ParliamentHouse
CANBERRA ACT 2600
AUSTRALIA
E-mail: laca.reps@aph.gov.au

17 March2006

Submissionto Inquiry intoHarmonisationof LegalSystems

I apologisefor thelatenessofthissubmission.I hopethattheCommitteeis willing to
considerthesubmissionnotwithstandingits lateness.Unfortunately,it only recentlycameto
my attentionthat theCommittee’senquirywasongoing.

This submissionis madein my personalcapacity.Foridentificationpurposes,I amDirector
of theCentrefor ComparativeConstitutionalStudiesat theUniversityofMelbourne.I
researchandteachin thefield of constitutionallaw.

Summary

Thissubmissionfocuseson thelegal concernsandconstitutionalobstaclesto cooperation
betweengovernments.

Any attemptto harmoniselegal systemsbetweenjurisdictionswill requiresomeform of
intergovernmentalagreement.Recentexperiencewith intergovernmentalagreementsin
Australiademonstratesthat theyposerisks to thecentralconstitutionalvaluesof democratic
law-making,transparency,accountabilityandresponsiblegovernment.In orderto ensurethat
thesevaluesare respectedin theprocessofharmonisation,wethereforerecommendthat:

1. Unlessthereareexceptionalcircumstances,governmentsshouldcirculateexposuredrafts
of intergovernmentalagreementsandimplementinglegislationto allowfor public
scrutinyanddiscussionbeforeanyintergovernmentalagreementis reached.

2. To ensurethat parliamentsarenotcut out ofthe law-makingprocessby agreement
betweenexecutivegovernments— unlessthereareexceptionalcircumstances,
intergovernmentalagreementsshouldbe consideredby parliamentaryscrutiny
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committeesin eachjurisdictionattheexposuredraft stageandat thetentativeagreement
stage.

3. Theexistingregisterof intergovernmentalagreementsbe improvedto with a view to
catalogingall agreementsrequiringlegislative implementation,in orderto facilitate
public accessto informationabouttheexistenceandcontentof intergovernmental
agreements.

II. Harmonisation and the federal system

Within theexistingAustralianfederalsystem,thereareessentiallythreepossible‘levels’ of
harmonisationoflegal systems.

1. Paralleluniform laws

Differentjurisdictionscanensurethattheirlawsare,asnearlyaspossible,identical.This can
be achievedthroughtheStatesandtheCommonwealthenactinguniform,parallellegislation,
or throughtheuseofa Commonwealth‘template’ which is automaticallyadoptedby the
States.

However,this approachhasseveraldrawbacks.It relieson theStatesenactingthe samelaws
astheCommonwealthresultingin costlyduplicationofadministeringbodiesandgreater
scopefor proceduraldivergence.It mayalsobedifficult politically, especiallyin relationto
maintaininguniformity of legislationovertime.

2. ‘Federalisation’

Alternatively,Australia’sfederalunitscanagreeto asystemwherebytheprovisionsof the
identicallawsareadministeredandenforced,asfar aspossible,by thesamebody,deriving
its powersfrom all participatingjurisdictions,butaccountableto only one(usuallythe
Commonwealth).Sometimesreferredto as‘federalisation’,this modelprovidesamuch
higherlevel ofuniformity acrossAustralia’slegalsystems.

Regrettably,recentjudicial decisionssuggestthat modelsofthis kind facesignificant
constitutionalbarriers.FollowingtheHigh Court’s decisionin ReWakim;exparteMcNally
(1999)198 CLR 511, it is clearthatanyvestingoffederalcourtswith jurisdictionto hear
mattersarisingunderStatelawswill beunconstitutional.TheHigh Court’s decisioninR v
Hughes(2002)202 CLR 535 suggeststhattherearealsolimits onthe extentto whichState
lawscanbeadministeredby Commonwealthofficers.

3. ReferralofStatePowers

Undersection51(xxvii) of theConstitution,theStatesmayreferanyoftheirlegislative
powerto theCommonwealth.This is themodelwhich hasunderpinnedtheCommonwealth’s
corporationsandsecuritieslegislationsincetheHigh Court’s decisionsin Wakimand
Hughes.

However,it hasseveraldrawbacks.Statesmaybereluctantto referpowerin relationto
broadlydescribedareasbecauseit is unlikely thattheywill beableto preventtheFederal
Parliamentfrom usingthebroadreferral to legislatein ways thatwerenot contemplated(or
allowed)by thesupportingagreement.(Their only recoursewill be to revokethereferral.)
Equally,a referralofa specificlegislativetextwill sometimesbe lessthanidealbecauseof
therigidity involved.Furthermore,it seemslikely that referralscanbe revokedat any time;
andconverselywhenreferralsareexpresslytime-limited, Statescanhold-outfor concessions
onunrelatedareaswhenit comestime to renewthereferral.
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Constitutional Reform?

In light oftheseshortcomingswith theexistingmechanisms,ProfessorGeorgeWilliams has
suggestedboth in his submissionto the inquiry andelsewhere1thattheexistingpolitical and
constitutionalbarriersto Commonwealth-Statecooperationaresosignificantthat theonly
effectivesolutionmaybeconstitutionalamendment.ProfessorWilliams suggeststhata
possibleamendmentcouldallow two propositions:

1. TheStatesmayconsentto federalcourtsbeinginvestedwith jurisdictionto hear
mattersarisingunderthe lawsofa Stateor Territory, including thecommonlaw of
that Stateor Territory; and

2. TheStatesmayconsentto federalagenciesadministeringtheselaws.

While weagreethat suchanamendmentwould removemanyofthe constitutional
impedimentsto effectivecooperativefederalism,oursubmissionfocusesonmachanismsfor
harmonisationundertheexistingconstitutionalframework.Whateverits merits,
constitutionalreformin this areais not likely evenin themediumterm.

2. IntergovernmentalAgreements

Absentconstitutionalreform,attemptsto harmoniselegalsystemsat afederalor international
level involve adegreeofcoordinationbetweengovernmentswhich is oftenachievedthrough
intergovernmentalagreements.Theseagreementsmaytakea vastarrayofforms andvary
greatlyin formality andcomplexity.2SignificantexamplesincludetheIntergovernmental
Agreementon the ReformofCommonwealth-StateFinancialRelations1999,the
CorporationsAgreement2002,andthemorerecentIntergovernmentalAgreementona
NationalWaterInitiative 2004.

A systemofscrutinyandconsultationis requiredto ensuretheagreementmakingprocessis
subjectto theprinciplesof transparencyandaccountabilityin government.Theseconcerns
arenot limited to harmonisationschemes,which mayindeedbesubjectto a greaterlevel of
scrutinyandconsultationthanmanyotherarrangementsbetweengovernments.

Transparency

Public informationabouttheexistenceofintergovernmentalagreementsis scarce,andaccess
to theirsubstantivecontentis difficult andadhoc.Thereis currentlyno comprehensive
repositoryofintergovernmentalagreements.TheCouncil ofAustralianGovernmentswebsite
acknowledgestheimportanceoftheseagreementsto thepracticaloperationoftheAustralian
federationbut it haslinks to only nineofthemanyhundredsof agreementscurrentlyin
force.3As aresult,manyAustraliansmaybeunawareoftheexistenceofagreementswith
immensepracticalsignificancefor Australianlaw andpolitics. This is clearlycontraryto the
rule of law idealsoftransparencyandaccessibilityof legalmaterials.It standsin contrastto
theexistingarrangementsfor a public registerof internationaltreatiesto which Australiais a

GeorgeWilliams, ‘CooperativeFederalismandtheRevivaloftheCorporationsLaw: Wakim andBeyond’

(2002)20CompaniesandSecuritiesLaw Journal160, 168-171.
2 Fora thoroughsurveyof the varietyof intergovernmentalagreementsin Australia, seeCherylSaunders,

‘IntergovernmentalAgreementsandtheExecutivePower’, forthcoming.
~Council of AustralianGovermnents,<http://www.coau.uov.au/uuideagreements.htm> accessed13 December
2005.

3



party(theAustralianTreatiesLibrary, supportedby DFAT) andapublic registerof
Commonwealthlegislativeinstruments.

Therefore,werecommendthat intergovernemntalagreementsbe recorded,n a central
register,to enablepublic accessto their contentsandpromoteopennessau4
transparencyin agreementmaking.This requirementshouldapplyto all agreements
requiringlegislativeimplementation.TheCouncil ofAustralianGovernmentsi~ anobvious
choicefor overseeingthesearrangements,asit operatesthroughcooperationatthe Stateand
Federallevels.

Intergovernmentalagreementsraisesignificantobstaclesto theeffective operation of
representativeand responsiblegovernment.

Two ofthecentralplanksof theAustralianconstitutionalorderarerepresentativeand
responsiblegovernment.Bothcanbeunderminedby intergovernmentalagreementsaimedat
harmonisationoflaws.

Representativegovernmentrequiresthatthepeoples’representativesin parliamentmakethe
lawsthat bindthepeople,not theexecutivegovernment.

Responsiblegovernmentrequiresthatthepeoples’representativesin parliamentbeableto
requireanaccountoftheadministrationof the law from theexecutivegovernment.

Theability ofStateandFederalParliamentsto scrutinisetheexecutivegovernmentin
relationto intergovernmentalagreementsis limited. Thedeficienciesofthe currentsystem
arewell documented.4Agreementsaretypically formedby seniormembersoftheExecutive,
oftenat fori suchastheMinisterial Councils.Thereis little opportunityfor Parliamentary
inputinto the detailsof agreementsorfor membersofthe executiveto accountfor their
contents,until draft legislationis presentedto parliamentsona take-it-or-leave-it basis.This
constitutesa serious‘democraticdeficit’ that is compoundedwhentheagreementunderlying
theproposedlegislationnotwell publicised.In areal sense,the law is madeby theexecutive
government,with limited scopefor independentconsiderationby thepeoples’representatives
in parliament.

Accordinglywe recommendthat, asan absoluteminimum, all formalised agreements
that contemplatelegislativeimplementation be tabled in parliament in a timely fashion
after they are made.

Additionally, werecommendthat unlessthere arecompelling exceptionalcircumstances,
exposuredrafts of intergovernmental agreements(and where possibleproposed
implementing legislation) should be madepublicly available and circulated to all
parliaments for scrutiny at the pre-agreementstage.This would facilitate greater
transparencyandin agreementmakingandimplementation.SeveralAustralianparliaments
alreadyhavegeneralScrutinyofBills Committees;othershavespecialistScrutiny
Committeesfor uniform legislation.5While thesecommitteesperformavaluablefunction,

~SeethePositionPaperon Scrutinyof NationalSchemesLegislationput out by aWorking Partyof
Representativesof Scrutinyof LegislationCommitteesthroughoutAustralia (October1996).
~SeegenerallyLegislationWorking Partyof Representativesof Scrutinyof LegislationCommitteesthroughout
Australia, ‘PositionPaperon ScrutinyofNationalSchemesLegislation’ (October1996).
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theirworkwould beall themoreusefulif theywereableto consideragreementsandBills
earlierin theprocess,muchastheJoint StandingCommitteeonTreatiesscrutinisestreaty
actionat theearliestpossiblestage.

Thankyou for the opportunityto makeasubmissionto this inquiry.6

Yourssincerely

Dr SimonEvans
Director
Direct line: (03) 83444751

6 The lateMr Daniel McCluskey,Centrefor ComparativeConstitutionalStudiesLawReformandPublicPolicy

Intemcontributedto theinitial draftof this submission.
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