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DearMr Slipper

INQUIRY INTO HARMONISATION OF LEGAL SYSTEMS

I write in relationto yourCommitteetsinquiry into harmonisationofthe legalsystemsof
Australia. While landadministrationandconveyancingpracticeis essentiallyaStatematter,I
would like to takethis opportunityto acquaintyou with aprojectwhichhascommencedto
reviewlandtitles legislationin eachjurisdictionwith aview to pursuingnational
harmonisation.

In October2004 theRegistrarsofTitles in Australiaagreedto commencea projectto develop
harmonisednationaltitles legislation. Initiation ofthisprojectwasin responseto
representationsfrom the legalprofession,propertydevelopersandthebankingsector. The
project’simportanceto theAustralianeconomyis reflectedin thefactthat totalnationalland
andpropertysalesin 2003-04were$220billion andanincreasingproportionis for inter-State
transactions.Differencesacrossthejurisdictionsrestrict inter-Statework for lawyersand
conveyancersandcreateinefficienciesforbankinginstitutions. Thesecoststo thecommunity
will be reducedunderaharmonisedsystemandit will furtherfacilitate inter-Statetradingof
landandinterestsin land.

Thisproject is alsocloselylinked to othernationalinitiativesto developa nationalelectronic
conveyancingsystemandanylegislativechangewhich is proposedwould aim to take
maximumadvantageoftechnologyin achievingconsistencyof conveyancingpracticeacross
Australia. ForinformationofStandingCommitteemembers,furtherdetailon thisproject is
providedin theenclosedsubmission.

Yours sincerely

ROBH LSMP
Minist r for Planning
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Inquiry into Harmonisation ofLegal Systems
Submissionby theStateofVictoria

Tothe StandingCommitteeofLegal& ConstilutionalAffairs

The StateofVictoria welcomestheopportunityto contributeto theStandingCommittee
ofLegal andConstitutionalAffairs’ “Inquiry into theharmonisationoflegal systems”
(“the inquiry”).

Thissubmissionfocuseson averysignificantpartoftheeconomyofAustralia,thatofthe
landmarket,andaproposalto increasetheharmonisationofthe law that supportsand
underpinsthis market.

The Land Market in Australia

Thesizeandeconomicsignificanceofthe landmarketin Australiais of greatimportance
to thehealthoftheAustralianeconomy,to thefundingofStateandTerritory servicesand
to thewealthandfinancialcapacityofAustralianhouseholds.The impactofthis land
marketis reflectedin thefollowing statistics—

• Totalnationallandandpropertysalesin 2003-2004were$220billion.
• Totalnationallandandpropertysalesin 2003-2004weretheequivalentof28%

ofGDP.
• TotalmortgageadvancesoutstandingatJune2004areestimatedas$370billion.
• Totalvalueofrealestateprotectedby StateandTerritory title registrationsystems

is estimatedat$3 trillion.
• Annual StateandTerritory dutycollectionstotal $9 billion on transfersand$1

billion on mortgageadvances.
• Duty collectionson transfersandmortgageadvancesconstitute28%ofall

jurisdictions’tax collections.
• Housingconstitutesover60%ofhouseholdwealthand,at 32%ofincome,is the

mostsignificantsingleitem ofhouseholdexpenditure.

This landmarketis supportedbyandreliesupon theTorrenssystemoflandregistration.

The Torrens System

TheTorrenssystemoflandregistrationis an Australianconceptwhichwasfirst
introducedin SouthAustraliabytheRealPropertyAct, whichcameinto forceon 1 July
1858. The systemquickly spreadto all otherAustralianStatesandsubsequentlyto the
Territories. Similar legislationandconceptsalsoexist in Canada,NewZealandandthe
UnitedKingdomandis seenby agenciessuchastheWorldBank to be amodel for land
administrationsystemsworldwide.

TheTorrenssystemvastlysimplifiedtheexisting “deedsbased”systemunderwhich
agreementsbetweentheparties,whichmight beregistered,wereusedto transferthe
ownershipofland. Thevalidity of acurrentowner’stitle dependedon thevalidity of
earlierowners’titles andhence“chains”of documentswererequiredto validatetitle.
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UndertheTorrenssystem,thelegalownershipoflandis not changedbyprivate
agreementsbetweenbuyersandsellers,but only by theactofregistrationon apublic
registerby ajurisdiction’sRegistrarofTitles. Thus,the title ofaregisteredowneris
independentofpreviousowners’titles, becauseit is theactofregistrationby government,
not theprivateagreement,thatconferstitle.

Increasing DifferencesacrossAustralia

Althoughbasedon SouthAustralianlegislation,theTorrenslegislationin other
jurisdictionswasdevelopedandmodifiedto accommodatetheirparticularday-to-day
work practicesandrequirements.Eachjurisdictionwasresponsiblefor its own
legislationandhenceits ownparticularpractices,procedures,andprocesses.Thus,over
theyears,legislationin eachjurisdictionhasevolvedindependently.

Consequently,variationsnowexist from stateto state,howevertheyappearto bemore
relatedto the applicationoftheTorrensprinciplesratherthanto theprinciples
themselves.Thesedifferencesmeanthat thecomplexity ofundertakinglending and
conveyancingservicesfor landacrossjurisdictionalbordersmakethetransactionalcost
of thelandmarketmoreexpensivethannecessary.This is particularlytruefor
organisationsthat conductbusinessnationallyandin theareasthatbordertwo Statesor
Territories.

Electronic Conveyancing

Overthe lasttenyears,thepaper-basedTorrensregistersofall Australianjurisdictions
havegivenwayto digital landdatabases.However,paper-basedinstrumentsarestill
usedby all jurisdictionsto updatethesedigital databases.

By implementingElectronicConveyancing,theVictorian Government,throughits Land
Exchange(LX) program,will offer electroniclodgementof dealingsin theVictorian
jurisdiction in thenearfuture.TheElectronicConveyancingsystemdueto go into pilot
during 2006,will provideelectroniclodgementfor theVictorian LandRegistry,aswell
asoffering substantialnationalbenefitsandefficienciesto theconveyancingandfinancial
sectors.

ThemainbenefitElectronicConveyancingholds for thenationalconveyancingand
financial sectorsis its electronicsettlementmodule. Useofthisprocesswill eliminatethe
needfor settlementpartiesto arrangeandattendaphysicalvenueto completeaproperty
transaction.ElectronicConveyancingwill offer financialsettlementwith multilateral
electronicfundstransferinto nominatedbankaccounts,self-assessmentandpaymentof
duty, andlodgementofelectronicinstrumentswith LandRegistryfor registration,
electronicallyandremotelyin oneconsecutiveprocess.Thesettlementprocessis
managedby theElectronicConveyancingsystemand, fromendto end, will be completed
in approximatelyonehour.

AlthoughVictoria is themostadvancedin this area,otherjurisdictions,in particularNew
SouthWales,SouthAustraliaandQueenslandhavealsobeenactivelyprogressingsimilar
initiatives throughconsultationwith industrystakeholders.ElectronicConveyancingas
beingdevelopedin Australia(with the inclusionoffinancialsettlement)is acompletely
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newconceptnot attemptedanywhereelsein theworld. Independentcost-benefitstudies
in New SouthWalesandVictoria suggestthat this offersannualnationalsavingsof$150
million peryear,plusany furthersavingsbroughtby changesandincreasedefficiencies
in theway conveyancingis undertaken.

New SouthWalesandVictoria havedrawnup aroadmapto moveto a nationalsystem
andthis hasbeenjointly signedby thetwo jurisdictions. Thisagreement,which alsohas
in principlesupportfrom all otherAustralianjurisdictions, is designedto implementa
NationalElectronicConveyancingSystem. As partofthis nationalimplementation,it is
importantto avoid, asfar aspossible,theongoingmaintenancecostof complex
differencesbetweenjurisdictions. Anythingthat canbe doneto minimizethiscostwill
havea significantimpacton theadoptionandsuccessofElectronicConveyancingand
achievefurthersavingsfor theconveyancingandmortgageindustry,for businessandthe
communityatlarge.

BecausethepracticesandproceduresofLandRegistriesacrossAustraliacurrentlyvary
significantly, it is thereforeimportantto simplify theconveyancingprocessin orderto
facilitatethenationalintroductionofElectronicConveyancingusingthecommonfeatures
wherepossible,but respectingjurisdictionaldifferenceswherenecessary.

An NewApproachto Harmonisation

PreviousattemptsatharmonisationofTorrenslandregistrationsystemsfocusedon the
differentpracticesandprocedureswithin eachjurisdictionwith aview to developinga
singlesetofnationalpractices.Suchan approachrequiredhigh levelsofuniformity if it
wereto work successfully.With differingpracticesin forceacrossjurisdictions,this
approachtendedto concentrateandfounderon thoseverydifferences.

At the2004AustralianRegistrars’Conference,theAustralianRegistrarsofTitles
resolvedon commencingaprojectto providegreaterharmonisationoftheTorrensland
registrationsystems.This initiative is supportedby thePropertyLaw ReformAlliance
which is ajoint forum oftheLaw Council ofAustraliaandthePropertyCouncil of
Australiato promoteandachieveuniformity ofpropertylaw.

In undertakingthenationalharmonisationoflegislationproject,theaim will be to design
model legislationwhichtakesmaximumadvantageof electronictechnologyto assistin
managingdifferenceswhichwould be hardto reconcilewith paperdocuments.The
projectwill begreatlyaidedby othertechnologyprojectscompletedaspartofthe
developmentworkdonefor ElectronicConveyancingandby otherjurisdictionsasthey
movedownapaththat takesgreateradvantageofan electronicenvironment.

Thenationalharmonisationoflegislationproject is beingdesignedin threestages.

Two stagesaretechnologybasedprojectinitiatives,being—

1. Simplify all instrumentsandapplicationsto reflectthelegalbasisofthetransactions
andoutcomesintendedby thetransactingparties.

2. Simplify thecontentofconveyancingformsso that theyarecapableofbeing
completedin an electronicenvironment.
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Thecompletionof thesetwo componentswill enabletheaccommodationofjurisdictional
differencesthroughacommonfront-endfor thetransactingpartiesregardlessofwhat
jurisdiction theyarein. However,theback-endwill deliverthedatato eachState
Registrarin theformatthat is appropriateto meetthe requirementsoftheparticular
jurisdiction.

3. Principlesandtemplatefor model nationallegislation.

The third stageoftheprojectinvolvestheharmonisationoftheconceptsandoutcomesby
gaining agreementto thearticulationoftheunderlyingprinciplesthat arecommonto all
AustralianTorrenslegislation. Thiswill provideatemplatethat canbe usedfor the
creationof model nationallegislation.

Benefits ofa Harmonised Torrens System

Thisnationalharmonisationoflegislationproject shouldallow Australiansandtheir legal
andconveyancingadviserstheopportunityto undertakeconveyancingacrossAustraliain
onecommonform with simplecommoninstruments.

Fortheincreasinglycentralisedlendingbusinessofmajorbanksandfinancial institutions
andnationallegal firms, this will eliminatetheneedto trainstaffin theconveyancingand
legal systemsofeightdifferentjurisdictions.

It alsoopensinterstatebordersto afar greaterextentby allowing thetrans-jurisdictional
tradingof landandinterestsin land.

Theadvantagesandbenefitsofthisprojectaresignificantin an areaofpropertylaw
which is critical to theeconomichealthofAustralia.Thisprojectfor thenational
harmonisationoflandtitles legislationis in keepingwith theoriginal rationalefor
introductionof theTorrenssystem— to provideacommonsimple,authoritativeand
inexpensivemeansofdealingwith land.

Contact: BarbaraFlett
Director,LandRegistry
Tel: (03) 86362266
Departmentof SustainabilityandEnvironment
Victoria
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