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DearChairman

Further to my letter of 7 April 2005, I ampleasedto attachfor the StandingCommittee’s
consideration,a submissionto its inquiry into the lack of harmonisationbetweenthe
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systems.
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information on this matterif required.

Yourssincerely

MARK VAILE
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Departmentof Foreign Affairs and Trade

Submissionto the Houseof RepresentativesStandingCommittee onLegal and
Constitutional Affairs’ Inquiry into the Lack of Harmonisation betweenthe

Legal SystemsofAustralia and NewZealand
May 2005

Introduction

The Attorney General has requestedthe House of RepresentativesStanding
Committeeon Legal andConstitutionalAffairs to conductan inquiry into the lackof
harmonisationwithin Australia’s legal system and betweenthe legal systemsof
AustraliaandNew Zealand,with particularreferenceto thosedifficultiesthat havean
impacton tradeandcommerce.

This submissionseeksto provide the Committeewith information on the bilateral
economic relationshipbetweenAustralia and New Zealand and the benefits of
harmonisation,including of thetwo countries’legal systems,astheywork jointly to
developa Singletrans-TasmanEconomicMarket.

Bilateral Relations

AustraliaandNew Zealandhavetraditionallybeen,andcontinueto be, naturalallies
with strongtrans-Tasmanties. Migration, tradeand defenceties, andstrongpeople-
to-peoplelinks havehelpedshapea closeand co-operativerelationship. Freedomof
travel, facilitatedthroughthe Trans-TasmanTravel Arrangement,resultsin hundreds
of thousandsof AustraliansandNew Zealanderscrossingthe Tasmaneachyearas
tourists, for businesspurposes,or to visit family members.Around 350,000New
Zealandcitizensnow live in Australia, andaround60,000Australiancitizenslive in
New Zealand. At the government-to-governmentlevel, Australia’srelationshipwith
New Zealandis moreextensivethanwith anyothercountry. New Zealandministers
and their senior officials participate, with their Australian Federal and State
counterparts,in manyof the Council of AustralianGovernment(CoAG) meetings
which spanthedomesticpolicy agenda.

Relationsbetweentheprivate sectorsofAustraliaandNew Zealandarealsoclose.In
addition to significant trans-Tasmaninvestment, senior business leaders from
AustraliaandNew Zealandmeetannually,togetherwith Ministers and officials, at
the Australia-NewZealandLeadershipForum. The Forum aims to ensurethat the
close and dynamic commercialrelationshipbetweenthe two countriescontinuesto
flourish. At the inaugnral Forum, held in Wellington in May 2004, participants
resolvedto: acceleratethework alreadybegnnon a Single EconomicMarketwith a
view to creatingaseamlesstrans-Tasmanbusinessenvironment;explorethe scopefor
a commonborderfor AustraliaandNew Zealand;andenhancetheskills baseofboth
countries through joint efforts with respectto standards,training and reducing
compliancecosts.

The secondLeadershipForum, held in Melbourne on 29-30 April 2005, further
emphasisedthe benefitsto both economiesof closer cooperationand integration,
including through joint regnlation and harmonisedstandards-setting.The Forum
concludedthat, in an increasinglyglobalisedworld, wherebothcountriesfacemany
ofthe sameeconomicchallenges,fewerbafflersto trans-Tasmantradewould enhance
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Australia’s and New Zealand’s capacityto competesuccessfullyin regional and
internationalmarkets.

Traderelations

The Australia New Zealand Closer Economic Relations Trade Agreement
(ANZCERTAor CER), which cameinto effecton 1 January1983, createdoneof the
world’s mostopenandsuccessfulfreetradeagreements.It is theprincipal agreement
that supportsthe trans-Tasmaneconomicrelationship,complementedby a rangeof
relatedagreementsand arrangements(seeAttachmentA). In the 20 years following
its entryinto force,two waytradein goodshasexpandedatanaverageannualgrowth
rateof10 percent.

In 2004,trans-Tasmanmerchandisetradewasvaluedat $13.2billion. Basedon trade
in goodsand services,New Zealandis now Australia’s fifth largestmarket, taking
sevenpercentofourexportsandprovidingtheseventh-largestsourceofimports.Key
Australian exports to New Zealand include: office machines and equipment;
passengermotorvehicles;refinedpetroleum;medicinalandpharmaceuticalproducts;
andpaperandpaperboard.Australiais New Zealand’slargestsinglemarket. Imports
from New Zealand amountedto $5 billion, including: electrical machineryand
appliances;paperandpaperboard;wood (simplyworked); crudepetroleum;andnon-
monetarygold. Tradein servicesamountedto $4.2billion in 2002-03.

While no consecutivecompatibleinvestmentdatais availablefor theentireperiod, it
is estimatedthatbetween1983 and 2003,two wayinvestmentincreasedat anannual
averageratecloseto 18 per cent.In 2003, total two-way investmentwasvaluedat
$56.7billion, andit continuesto trendupwards.The 1988 CERProtocol on Tradein
Serviceshasacceleratedinvestmentflows, and since1991 total two-wayinvestment
hasincreasedby 167.9 per cent. Overhalf of Australia’s total investmentin New
Zealand is foreign direct investment, reflecting the high level of economic
integration.Recently therehasbeen significant new commercial investmentfrom
Australiain New Zealand’stransportandbankingsectors.

Co-ordinationandprogresstowardsa SingleEconomicMarket

With most of the tradegoals of CER met, the way aheadis to createa more
favourable climate for trans-Tasmanbusinessthrough regulatory harmonisation.
AustralianandNew ZealandTreasurerslaunchedtheSingleEconomicMarket (SEM)
initiative in January2004. The Australianand New ZealandPrime Ministers have
jointly affirmed their commitmentto the idea of a single trans-Tasmaneconomic
market.

Goodprogresswasmadeon the SEM agendain Februarywhenthe Treasurermet
with New ZealandFinanceMinister, Michael Cullen, at theirannualbilateralmeeting
in Wellington. Key outcomesof the meetingincluded:the establishmentof a Joint
Trans-TasmanCouncil on Banking Supervision; endorsementof the Australian
ProductivityCommission’srecommendedwork programmeon integratingAustralia’s
and New Zealand’s competition and consumerframeworks; and agreementto
investigatethepossibility of addingan investmentcomponentto the CloserEconomic
RelationsAgreement(CER).
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In recentyears,coordinationbetweenAustraliaand New Zealandhasbeenenhanced
on arangeofissues,including:

• establishmentin July 1996of asystemfor thedevelopmentofjoint foodstandards
(nowknownasFoodStandardsAustraliaandNew Zealand);

• the Trans-TasmanMutual RecognitionArrangement(TTMRA) (seeAttachment
A); and

• the signingofaTreatyin December2003to establishatrans-TasmanJoint
TherapeuticsAgencyto regulatetherapeuticproductsin bothcountriesundera
harmonisedregulatoryscheme(seemoredetailbelow).

Basedon theirsimilar legaland commercialbackgrounds,NewZealandandAustralia
havealsoachievedasignificantdegreeofcoordinationand cooperationin anumber
ofareasimpactingon trans-Tasmanbusinesses,including:

• endorsementof the work programme to achieve closer co-ordination of
competitionandconsumerprotectionlaws(including fair tradinglaws)enforced
by theAustralianCompetitionand ConsumerCommissionandtheNew Zealand
CommerceCommission;

• crossinvestmentactivity includingthe offer of securitiesbetweenAustraliaand
New Zealand, in particular, equities and interestsin managedfunds; cross
borderlistings on the Australianand New ZealandStock Exchanges;andthe
crossborderoperationsof the two futuresmarkets,SydneyFuturesExchange
andNewZealandFuturesExchange

including an agreementto finalise a treaty to establisha regimefor the
mutual recognition of securities offerings and interests in managed
investmentschemes;

• establishmentof a trans-TasmanAccountingStandardsAdvisory Group to
considerpathwaysto align Australianand New Zealand financial reporting
standards;

• announcementof a joint workprogrammeon intellectualpropertycoordination
coveringpatents,trademarksandplantbreeders;and

• establishment of a working group (chaired by the Attorney-General’s
Department) to consider streamlining court proceedings and regulatory
enforcementbetweenthetwo countnes.

Importance of legalharmonisation

The substantialand continuinggrowth in trans-Tasmanbusinessactivity hasdriven
the demandfor greaterharmonisationbetweenAustraliaandNew Zealand. Although
our legal systems are generally similar and good progresshas been made in
harmonising regulatory systemsbetweenAustralia and New Zealand, significant
differencesremain, for examplein corporatelaw, privacylaws andin the application
oftradepracticeslaw.
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Of particularconcernto themarketis the factthat differencesin businesslaw addto
compliancecosts for companiestradingor investing acrossthe Tasman.Enhanced
legal andregulatoryharmonisationhasthepotentialto lowerthesecosts.

Greaterharmonisationwill not, however,alwaysbe easyto achieve.Difficulties in
establishinga trans-TasmanJoint TherapeuticsAgency, which have required the
Agency’s start-update to be delayedby one year, demonstratethe complexity of
bringing togetherin one schemeestablishedoperationsof sovereignnationswith
similar but by no means identical approachesand expectations. The Joint
TherapeuticsAgencyTreatyprovidesfor theAgencyto deliver the samedegreeand
kind of accountabilitythat appliesboth to AustralianCommonwealthauthoritiesand
New Zealandcrown entities.This hasproveddifficult to achievein practice,although
recentnegotiationsappearlikely to leadto resolution.

Two principal approacheshavebeenadoptedin efforts to harmoniseAustralianand
New Zealandsystems.Underthe first approach,thereis mutualrecognitionof each
jurisdiction’sprocessesand standards. This is often linked to the harmonisationof
laws, standardsand regulationsto the greatestextentpossible. The trans-Tasman
Mutual RecognitionArrangementis a key exampleof this approach. The second
approachis to createa singlebodywhich regulatesboth jurisdictionsandwhichhas
essentiallythesamerulesandregulationsapplyinginbothAustraliaandNew Zealand.
The TherapeuticGoodsAgency,discussedabove,is an exampleof this approach.
While thesecondapproachis in manywaysmorecomplexanddifficult to negotiate
initially, it shouldresultin greaterharmonisationandfewerbafflersto tradeover time.

In its report on the Australian and New Zealand Competition and Consumer
ProtectionRegimes,theProductivityCommissiontook thefirst approach,recognising
that thetwo countries’regimeswere similar in manywaysandcooperatedcloselyto
achieve good outcomes. The Productivity Commissionopted for a ‘transitional
integration’approach,ratherthanfull orpartial integration.

Thetrans-TasmanCouncil onBankingSupervisionwill reviewbankingregulationin
both countrieswith the objectiveof either settingup ajoint regulatoror havingtwo
regulatorswith thesamestandards.

Existing informal links betweenAustralian and New Zealandregulatorybodiesare
also of greatimportancein increasingharmonisation.Both countriesare frequently
closelyinvolved in the developmentof regionaland global standards. Inter-agency
contact, discussion and cooperation are often close, leading to the informal
developmentofharmonised,oratleastbroadlysimilar, approaches.

However,it is importantto notethattherearephilosophicalandculturaldifferencesin
approachbetweenAustraliaand New Zealand,particularly in the areaof financial
regulation. Historically, New Zealandhasadopteda ‘lighter’ approachto regulation
thanAustralia. In manywaysbothsystemshaveworkedwell andbothhavemerit;
however the different approachesdo make it more complicated to increase
harmonisation.Theissueofnationalsovereigntyis pervasive.

Cognisantof thesedifficulties, DFAT welcomesthe Committee’sefforts to identify
opportunitiesfor greaterharmonisationof laws, regulationsand other procedures
whereverthereis anetbenefit.
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Attachment A

ANZCERTA-RELATED AGREEMENTS AND ARRANGEMENTS
The Trade in ServicesProtocol to the CER, signed in 1988, brought servicesinto
CERfrom January1989.Almost all trans-Tasmantradein servicesis now open.

The Trans Tasman Mutual Recognition Arrangement TTMRA (1998) is an
agreementbetween the Australian and New Zealand Governments and the
GovernmentsoftheAustralianStatesandTerritories,which providesthatgoods,with
someexceptions,thatmaylegally be sold in eithercountrymaybe sold in the other.
A personwho is registeredto practisean occupationin either country is entitledto
practise an equivalentoccupation in the other (with the exception of medical
practioners).In the caseof doctors trainedin Australiaand New Zealand,mutual
recognitionarangementsapply.

AgreedMinute on Industry Assistance, signed by Trade Ministers in 1988, and
amplifiedby later correspondence,providesfor consultationbetweenthe Australian
andNew ZealandGovernmentson changesto industryassistance.

The Open Skies AgreementTransport Ministers agreed in a Memorandumof
Understandingin November2000to allow AustralianandNew Zealandinternational
airlines to operateacrossthe Tasman,and then beyondto third countrieswithout
restriction.(TheMOU gaveimmediateeffectto anAir ServicesAgreement,signedin
August2002.) In addition internationalairlines ofboth countriesareableto operate
dedicatedfreight servicesusing what areknown as“seventhfreedom” rights. These
rights, for example,allow aNew Zealanddedicatedfreight carrierto operateservices
directly from Australiato third countrieswithoutoperatingoutofNewZealand.Open
Skies formalizedthe SingleAviationMarketarrangementsof 1996,which allowedall
Australianand New Zealandownedairlines to operatetrans-Tasmanservicesand
domesticservicesin eithercountrysubjectto thenecessarysafetyapprovals.

Customs Cooperation Arrangement (1996)provides for cooperationto harmonise
customspoliciesandprocedures,assistin theprevention,investigationandrepression
of offences and resolve problems of customs administration and enforcement,
particularlyin theAsiaPacificRegion.

Protocol on the Harmonisation of Quarantine Procedures,signedby the Prime
Ministers in 1988, provides for work to be undertaken towards common
administrativeproceduresfor quarantine.

JointAccreditationSystemAustralia andNewZealandJAS-ANZ(1991)established
under the Agreementon Standards,Accreditationand Quality (1990) is the joint
accreditationbodyfor certificationofmanagementsystems,productsandpersonnel.

Arrangementon Food Inspection MeasuresUnderthe ImportedFoodControl Act
1992 and following a 1996 exchangeof letters betweenTradeMinisters, all food
tradedbetweenAustraliaandNew Zealand,with the exceptionof that identified as
Risk Food,is exemptfrom import inspection.

FoodStandardsAustralia NewZealand(FSANZ) is abi-nationalstatutoryauthority
that developscommonfood standardsto cover the whole of the food chain “from
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paddockto plate”. FSANZ operatesunder the Food StandardsAustralia and New
ZealandAct1991. The Joint Australia NewZealandFoodStandardsCodebecame
the sole food standardscode in operation in Australia and New Zealandon 20
December2002.

Memorandum of Understanding (MoU) on Business Law Coordination 2000
providesa frameworkfor work on thealignmentof businesslawsin orderto increase
theeaseof capital flows andtrans-Tasmanbusinessintegration.TheMoU is duefor
reviewin 2005 andnegotiationswill commencein late-May.

GovernmentProcurementAgreement(ANZGPA) In 1989, following a review of
CER, New Zealandjoined the National PreferenceAgreement(NPA) (originally
signedby theCommonwealth,States,andTerritoriesand coming into effecton 1 July
1986).The NPA was in turn reviewedin 1991 and amendedto include all services
procuredby governments.It was renamedthe GovernmentProcurementAgreement
(GPA).

Trans-TasmanTherapeuticProductsAgencyAustralianandNew ZealandMinisters
for Health have agreedto establisha joint therapeuticgoodsregulator. The new
agency,to be operationalby 1 July 2006,will replaceAustralia’sTherapeuticGoods
Administration(TGA) andthe New ZealandMedicinesandMedicalDevicesSafety
Authority (Medsafe).

Trans-TasmanTravelArrangementA term applied to the collection of Ministerial
understandingswhich allowsAustraliansandNew Zealandersto visit, live andwork
in theothercountry.

SocialSecurityAgreement2002A costsharingarrangementcoveringagedpensions,
disabilitysupportpensionsandcarerpaymentsfor partnersofdisabledpersons.

Reciprocal Health Care Agreement 1998 deals with accessto health careby
AustraliansandNewZealanderstravellingin theothercountry.

The Double Taxation Agreement January 1995 contains provisions for the
avoidanceofdoubletaxationandthepreventionoffiscal evasionin relationto income
flowing betweenAustraliaandNew Zealand. In February2003theTreasurerandhis
New Zealandcounterpartagreedto extendAustralia’sandNew Zealand’simputation
regimesto include certain companiesresidentin the other country. The reform
addressedthe ~triangulartax’ or ‘doubletaxation’ problem,wherebyAustralianand
New Zealandshareholdersinvestingthrougha companyresidentin theothercountry
that earnedincome and paid taxes in their own jurisdiction were unable to get
imputation creditsarising from the paymentof suchtaxes.From 1 October2003,
AustralianshareholdersofNew Zealandcompanieshavebeenableto accessfranking
creditsarisingfrom thepaymentofAustraliantaxby thesecompanies.



NEW ZEALAND
Fact sheets are updated biannually; May and September2005

Capital: Wellington Head of State:
Surface area: 271 thousand sq km H.M. Queen Elizabeth II, represented by Governor-
Official language: English General The Hon Dame Silvia Cartwright
Population: 4.1 million (2004) Head of Government:
Exchange rate: A$1 = NZ$ 1.0931 (Feb 2005) Prime Minister The Rt Hon Helen Clark MP

Recent economic indicators:
2000 2001 2002 2003 2004(a) 2005(b)

GDP (US$bn) (c): 51.5 51.3 59.2 78.4 95.7 106.5
GDP per capita (US$): 13,347 13,210 15,027 19,548 23,502 25,850
Real GDP growth (% change YOY) (c): 3.6 2.9 4.6 3.3 4.8 2.7
Current account balance (US$m): -2,462 -1,253 -1,938 -3,339 -6,235 -7,317
Current account balance (% GDP): -4.8 -2.4 -3.3 -4.3 -6.5 -6.9
Goods & services exports (% GDP): 34.8 35.7 33.2 29.7 28.6 27.9
Inflation (% change YOY): 2.6 2.6 2.7 1.8 2.3 3.0
Unemployment rate (%): 5.9 5.3 5.1 4.6 4.0 4.2

Australia’s trade with New Zealand Real GOP growth Australia’s exports to New Zealand
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Australia’s trade relationship with New Zealand:

Major Australian exports, 2004 (A$m): Major Australian imports, 2004 (A$m):
Office machines and equipment 510 Electrical machinery and appliances 349
Refined petroleum 496 Paper & paperboard 329
Passenger motor vehicles 492 Crude petroleum 249
Crude Petroleum 473 Wood, simply worked 242
Medicaments (md veterinary) 352 Non-monetary gold 216

Australian merchandise trade with New Zealand, 2004: Total share: Rank: Growth (yoy):
Exports to New Zealand (A$m): 8,755 7.4% 5th 7.5%
Imports from New Zealand (A$m): 5,193 3.7% 8th 3.7%
Total trade (exports + imports) (A$m): 13,948 5.4% 5th 6.0%
Merchandise trade surplus with New Zealand (A$m): 3,563

Australias trade inservices with New Zealand, 2004: Total share:
Exportsof services to New Zealand (A$m): 2,597 7.5%
Imports of services from New Zealand (A$m): 1,749 4.9%
Services trade surplus with New Zealand (A$m): - 848

New Zealand’s global merchandise trade relationships:
New Zealands principal export destinations, 2004: New Zealands principal import sources, 2004:

I Australia 20.9% 1 Australia 22.7%
2 United States 14.4% 2 United States 11.3%
3 Japan 11.2% 3 Japan 10.9%
4 China 5.7% 4 China 9.7%
5 United Kingdom 4.7% 5 Germany 5.3%

General information:

Fact Sheet

Compiled by the Market Information and Analysis Section, OFAT, using the tatest data from the ABS, the IMF and various international sources.

(a) all recent data subject to revision; (b) EIU forecast; (c) Year beginning April 1st.


