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ofRepresentativesLegaland
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HouseofRepresentatives
CanberraACT 2600

DearSir/Madam,

re: Inquiry into Harmonisation ofLegal Systems

I amwriting to ensurethatyouareawareofthework thathasbeendone,and
continuesto be done,by variouscommitteesappointedby theCouncil of Chief
JusticesofAustraliaandNewZealand,in relationto theharmonisationofrulesof
court.

As aconvenientwayof infonningyou, I amenclosinga copyofmynotesfor an
addresswhichI gaveon 19 September2004at the

22
nd AnnualConferenceof the

AustralianInstituteof JudicialAdministration. Thosenotesindicatein outline
form whathashappenedto dateby wayofharmonisationof therulesof the
superiorcourts(in addition,intrastateharmonisationof courtruleshastakenplace
in QueenslandandNew SouthWales,butnot,of course,asa resultofthework of
thenationalcommitteesappointedby theCouncilof ChiefJustices).

Sincetheattachednoteswerewritten, theCommitteeInvestigatingthe
HarmonisationofRulesofCourt Relatingto Discoverymetherein Sydneyfor a
full day’sworking sessionon Saturday12 March2005. ThatCommitteeis also
investigatingtheharmonisationofrulesofcourtrelatingto Marevaorders(also
knownasfreezingordersorassetpreservationorders)andAntonFiller orders
(alsoknownassearchorders). As a result,we arein theprocessofproducinga
first draft ofhannonisedrulesof court,practicenotesandforms oforder,in
relationto thosetwo areas.Work on thedraft is now substantiallyadvanced.
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Sincetheattachednoteswerewritten, theCommitteeInvestigatingthe
HarmonisationofRulesof CourtRelatingto Discoverymetherein Sydneyfor a
full day’sworking sessionon Saturday12 March2005. ThatCommitteeis also
investigatingtheharmonisationofrulesofcourtrelatingto Marevaorders(also
knownasfreezingordersorassetpreservationorders)andAntonFiller orders
(alsoknownassearchorders). As a result,we arein theprocessof producinga
first draft ofharmonisedrulesof court,practicenotesandfonusoforder,in
relationto thosetwo areas.Work on thedraftis now substantiallyadvanced.

Thereareotherareascoveredby rulesof courtwhichmight well beharmonised.
An exampleis therulesdealingwith serviceoutsidethejurisdiction. I understand
thattheCouncilofChiefJusticeswill referthis areato aharmonisationcommittee
for investigation,oncetheprojectsalreadyin handarecompleted.

Pleasefeel free to contactmy chambersif you would like to haveanyfurther
information.

Ju~ticeKevin
Chairman
Committeeson HarmonisationofRulesofCourtrelatingto
Corporations,Subpoenas,Discovery,andFreezingand
SearchOrders

Yours

)



22nd AIJA Annual Conference
‘Proportionality — cost-effectivejustice?’

17 to 19 September2004
Westin Hotel, Sydney

Harmonisation of Rules of Court in Australia

1. History

1.1 JusticeLockhartoftheFederalCourtofAustraliaandJusticeMcLellandofthe

SupremeCourtofNew SouthWalesproducedharmonisedrulesofcourt and

forms relatingto thewindingupof companies.

1.2 The CouncilofChiefJusticesappointeda committeeofjudges,onefrom the

FederalCourtandone from eachSupremeCourt,to explorethepossibilityof

producingharmonisedrulesofcourtgoverningproceedingsunderthe

CorporationsLaw generally.

Law

1.3 Overtheperiodfrom 1996 to 1999,thatCommitteeproducedsuchrules. They

arefoundin setsofrulesbearingthefollowing titles:

FederalCourt
of Australia

NewSouthwales

Victoria

Queensland

westernAustralia

SouthAustralia

Tasmania

AustralianCapital
Territory

NorthernTerritory

FederalCourt (Corporations)Rules2000

SupremeCourt (Corporations)Rules1999

SupremeCourt (Corporations)Rules2003
(constitutingChapterV of theRulesof theSupremeCourt)

CorporationsLawRules(constitutingChapter23 and
SchedulesIA and lB of the Uniform Civil ProcedureRules
1999)

SupremeCourt (Corporations)(WA)Rules

CorporationsRules2003

RulesoftheSupremeCourt (CorporationsLaw)2000

SupremeCourt(Corporations)Rules2003

CorporationsLawRules
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1.4 On 20 May2000a Conferenceon theharmonisationofrulesof courtgenerally

washeld attheFederalCourtin Sydney. Thoseattending:

• agreedto recommendto theCouncil ofChiefJusticesthatharmonisationof

courtrules in othersubjectareasbe explored;and

• nominatedseveralsubjectareasfor consideration.

1.5 In October2000,theCouncil of ChiefJusticesdecidedthat,in thefirst instance,

harmonisationoftherulesrelatingto subpoenas,discoveryandserviceoutsidethe

jurisdictionbeexplored.TheCouncil appointeda committeeofjudgesto work

on, first, therulesandformsrelatingto subpoenas.

1.6 While all StateSupremeCourtsparticipatedin thecorporationsrulesexercise,the

SupremeCourtofQueenslanddid not, for local reasons,participatein the

subpoenarules exercise,althoughajudgeofthat Courtcontinuedto participateas

amemberoftheCommittee.

1.7 Overaperiodfrom February2001 to September2003that committeeproduceda

setofharmonisedsubpoenarules(ajudgeoftheFamilyCourtofAustraliawas

alsoamemberofthis Conunittee).Thevariouscourtshavebeenmakingthe

hannonisedsubpoenarulesat varioustimes, aslocal exigencieshavepermitted,

with variouscommencementdatesin this year(2004).

1.8 In bothcases(corporationsandsubpoenas),theCouncil of ChiefJusticeshas

appointeda ‘monitoringcommittee’to monitor theoperationoftheharmonised

rules,and,it is hoped,to generateanyamendmentsto themon aharmonisedbasis.

1.9 Thefirst meetingoftheCommitteeappointedto investigatethe questionofthe

harmonisationoftherulesrelatingto Discoverywasheldon 5 August2004.

1.10 All oftheCommitteesreferredto were,and are,supportedby Mr Philip Kellow,

DeputyRegistraroftheFederalCourtofAustralia; ProfessorGregReinhardtof

theAIJA; andMs ClaireParkhill oftheCommonwealthOffice ofLegislative

Drafting.
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2. Some matters of current interest to be discussed at the conference

2.1 Thecurrentproject: harmonisationoftherulesrelating to discovery.

2.2 A possibleprojectto harmonisecourtrulesandpracticerelatingto Marevaorders

(‘freezingorders’or ‘assetpreservationorders’)andAntonFiller orders

(‘disclosureorders’).

3. Advantages and disadvantages of harmonisation, to be elaborated

upon at the conference

Advantages

3.1 Productionofa ‘model’ setofrulesbasedon thepooledexperienceofall

Australianjurisdictions.

3.2 Commonlanguageensuresthat thesametextwill fall to beconstruedin all

participatingcourts,with theconsequenceofa largercorpusof interpretative

decisions.

3.3 Greatercertaintyandpredictabilityasaresultof3.2.

3.4 It doeslittle to enhancetheadministrationofjusticethat thesameissueis

addresseddifferentlyin therulesofthevariouscourts,wherethedifference

cannotbe supportedby referenceto local considerations.

3.5 Harmonisationofrulesmilitatesagainstforumshoppingbasedon rule

differences.

3.6 Interjurisdictionalpracticeanda ‘nationalprofession’.

3.7 Trainingprogramswithin ‘national’ firms.

Disadvantages

3.8 Slowing ofpaceof changebecauseofthestrongdesirabilityofacourt’s takingup

amendmentsproposedby it throughtherelevantharmonisedrulesmonitoring

committee,ratherthanunilaterallyamendingtheharmonisedrulesit hasadopted.
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3.9 Perceivedinterferencewith local autonomy.

3.10 Discouragementof ‘trials’ of diversesolutionsresultingin theemergenceof ‘the

best’ one; instead,atendencyto compromiseandto adoptthe ‘lowest common

denominator’factor.

K E Lindgren

19 September2004


