SUBMSSION TO THE JOINT STANDING COMMITTEE ON TREATIES

AUSTRALIA'S RELATIONSHIP WITH THE WORLD TRADE
ORGANISATION

From Mary E. Hiscock, Professor of Law, Bond University, Qld

This is a response to the invitation fromthe Joint Standing
Commttee on Treaties to make a submission to its Inquiry on the
nature and scope of Australia's relationship with the Wrld Trade
Organisation. Gven the extent of the Inquiry, this subm ssion
nmust be fragnentary. But | would be happy to expand it on

anot her occasi on.

The subm ssion is made in nmy personal capacity as a Professor of
Law at Bond University. Although | am Chair of the International
Law Section of the Law Council of Australia, a separate

subm ssion has been devel oped by the Section through its
International Trade and Business Conmttee. | would, however,
respectfully endorse and adopt the views in that subm ssion.

General remarks

My perspective on these issues is that of one who has been

i nvol ved in teaching and researching i ssues of internationa
trade |l aw and i nvestnent for sone 40 years in Australia and

t hroughout the world. | have concentrated on East and Sout heast
Asia, and also (when it was nore relevant) on trade between

soci alist and non-socialist systens in East and Central Europe,
as well as Asia. | have acted as consultant over many years to
the Asian Devel opnent Bank and as Expert Adviser to the European
Bank for Reconstruction and Devel opnent, and have been a nmenber
of Australian delegations to the United Nations Comm ssion on
International Trade Law (UNCI TRAL) and to UNI DRO T.

My work has been built around international transactions, rather
than the framework of international institutions. But the

di vorce can not be conplete. Just as Australian donestic |aw has
becone internationalised in response to our place in the

i nternational conmunity, the work of those invol ved
professionally in advising and teaching in international trade
and i nvestnent transactions is nore and nore tied to the
processes and activities of international institutions and their
out put and attitudes.

Many of those | have taught during this tine have come and still
do cone from devel opi ng countries, and fromthose with emnerging



econom es. | have had a constant and continui ng exposure to their
needs and attitudes. | keep in touch with nmany of them and
regularly visit their countries. As for Australian students,
there is not as yet in Australia the range of opportunities for
international trade work that exist in other countries - apart
fromgovernnment. Mst of those | teach go overseas to work, or
nove into other fields of interest.

Lawyers have played only a small role in the devel opnent of
policy and managenent of issues. This is also true in the WO
The greater contribution has cone in the past fromtrade
officials who are for the nost part econom sts. There are
fewer long-term Australian trade officials than there were.
Especially in the 1960s, 1970s, and early 1980s, ny work in the
field was greatly hel ped by the assistance and i nsights of
Australian trade officials working in a w despread net of

of fices. The advantage that Australia enjoyed in this regard was
much envied by ny coll eagues fromother countries. But there are
fewer overseas offices now, and fewer officials with |ong-term
grass roots experience of the problens experienced by Australian
traders and investors abroad.

Specific Issues

1. Opportunities for community involvement in developing Australia's
negotiation position on matters before the WTO.

Thi s headi ng i ncl udes a nunber of diverse aspects.

The first is the conmmunity defined as the trade interests
directly affected. There is a set of existing nmechanisns for
this in place, both formal and informal. In the context of

negoti ations, there has al ways been an openness in seeking
contributions fromthis group and in updating progress. But
Rounds are huge conplex affairs. Trade interests can be invol ved
only by the provision of data and by giving advice on strategy.

A broader view should be taken of the conmunity as constituted by
ancillary professional advisers. There may a suspicion of second
guessi ng by public servants, and also a view that al

prof essionals are hired guns. Those of us (a small group) who
work in international trade |law are usually willing to assist in
the process of devel oping policy or considering a range of
options. But the lines of accountability for devel opnent and
comruni cati on of government policies and strategies are often
blurred by the nunber of separate departnments that nay be

i nvolved in working up an appropriate set of tactics or working
out day to day problenms. It is often difficult to know both
where the responsibility lies and when crucial decisions are
bei ng nmade. This fragnmentation seens to lie at the heart of many



of the problens that Australia experiences in this area.

The wi dest definition of comunity is that of the public at

| arge. There is a | ack of understandi ng shown by nmuch of the
public and by sone interest groups and | oose alliances such as
S11. What is needed is education of the electorate in the way
Australia is involved in and discharges its responsibilities in
international affairs, including international trade. This

i gnorance i s not assisted by cheap opportuni sm by politicians or
by cashing in on xenophobia. Some of the attenpts to provide
public hearings for interested groups have been adm rabl e, both
in their content and tol erance of diverse views. Ohers have
been woeful - conducted in a patronising nmanner and have been a
waste of tine.

Finally, negotiating is a tactic frequently enployed in the WO
The WIO is as nuch concerned with process as with rul e nmaking and
enforcement. It is still largely an area of diplomatic activity,
built on relations of trust and confidence. Negotiating may be
in connection with a negotiating Round, a D spute, a Wrking

G oup, the devel opnent of an agenda for a Mnisterial neeting, or
a session before the Trade Policy Review Mechanism  Each of
these varies in range and conplexity, the requirenents of
commerci al confidentiality, and the prelimnary preparation

requi red by governnent. There can not be "A one size fits all”
approach, even in terns of governnment relations with a particul ar
part of the public. At the end of the day, government in our
system takes responsibility for the policy it puts forward, and
the decisions to which it agrees.

2. Transparency and accountability of WTO operations and decision making.

In this area, | would respectfully adopt the views put forward by
Gabriell e Marceau and Peter Pedersen in their article "Is the WO
Open and Transparent”, published in (1999) 33 Journal of Wrld
Trade Law 5. Although it was published before the public
denonstrations in Seattle and nore recently in Ml bourne, the

aut hors concentrate on the bal ance required in dealing with NGOs
within the WIQ, the particular focus that has enmerged for
transparency.



It needs to be renenbered that the international |egal system has
noved only slowy and inconpletely frombeing a systemregul ating
rel ati ons between States to one that recognises individual

rights. Rarely do individuals have standing in international

| aw. they work through and are represented by their own State.

But NGOs, if interest-focussed, tend to be cross-border

organi sations. Their position is reinforced by nodern forns of
comruni cation, and they are true nmultinationals. There is no
responsi ble State. Especially in the area of the environnent,
NGOs have nade a significant contribution to the devel opnent of
an international reginme, but the WIO has noved slowWy to tackle
this issue. Not all NGOs are the same. The politicisation of
sone is a severe deterrent to future progress. But where there
is expertise available, it should be used. There is little
enough of it anywhere. But the WIOis not an institution
answerable to an electorate. It is nore widely representative
than the OECD and it is a body governed by consensus. So
transparency does not have the sane ring as it has with a
denocratic institution of governnent.

What the WO (and its devel oping nenber countries) need is nore
effective use of expertise - no matter where it resides. It is
not a polymath like the UN, but a small tight under-resourced
organi sation serving many countries which, in trade matters, have
| ess expertise and resources than does the WO itself.

3. The effectiveness of the WTO's Dispute Settlement Procedures

In the 1980s, | was part of a small group of Australian |egal
schol ars that closely considered the workings of the dispute
settl enent process and ways in which it could be inproved. The
DSU sought to have a nore open rul e-based and predictable system
and it has gone far towards that goal. But there are a nunber of
I nprovenents which can be nmade, mainly through procedural changes
and addi ng supports to the system

International trade rules are often obscurel y-worded, as the
products of hard-won conprom se that deliberately fudges to

obtain agreenment. "Any one who reads GATT is likely to have his
sanity inpaired". Both the content of the rules and process of
the DSU are open to this charge. It is fundanentally not an

adversarial but an inquisitorial system and it energed froma
di pl omatic process. Trade is politically too sensitive to be
pi nned down by rigid procedures. The process will yield to the
pressure. So a delicate bal ance needs to be kept.



Sone obvi ous probl ens have energed:

« The place of third parties (Contracting Parties) and the
need to have a legal interest for standi ng needs
reconsi derati on

« Mich nore could be nmade of the consultative process in order
to facilitate the resolution of disputes. It often appears
to be a pro forma situation, with the objective of
consul tations al ready being exhaust ed.

I
territory. The right to retaliate seens a blunt instrunent

npl enent ati on of decisions is still largely uncharted
er
one that it would be hoped is outnoded.

« Assistance is needed for devel oping countries to support
their use of the system As against e.g. the EU or the US
it may be a case of "David and Goliath".

« The access to expertise is still haphazard, and it should be
built into the process. In what circunstances a panel may
decide that information proffered is information it has
sought is specul ative on the present state of jurisprudence.

. How far hearings should be public is probably a peripheral
i ssue, but as many docunents as possi ble should be nade
public for the guidance of others.

. Inevitably it will be necessary to devel op an appropriate
systemfor settling facts, getting access to docunentary
evi dence, and eval uating experti se.

4. Australia's capacity to undertake WTO advocacy

I would like to enlarge this to include the managenent of WO

di sputes. It appears fromthe outside that problens do not arise
at the stage of arguing before a panel, but in the prelimnary
stages in which the strategy for a dispute is settled. The

di spersal of responsibility between nmany arns and | evel s of
governnent for acts which may have GATT consequences is the
starting point of difficulty. Many |evels of governnent are not
aware of the significance of their actions. So the accidental
breach is the trigger of a problem Then the nanagenent of the
process is dispersed between mnistries and departnents both



state and federal. To avoid fatal errors of tactics or
unfortunate adm ssions, sone effective co-ordination nust be put
in place. The problemis simlar to that of a large

mul tinational that needs to keep track of its potential clains
and liabilities. Streamined adm nistration and education are
the keys to this. The necessity to record information and to be
subject to the Trade Policy Review Mechanism are generating a

hi gher | evel of consciousness. But any litigator knows that a
good case can be conprom sed by an unsteady course of conduct at
t he outset.

5. The involvement of peak bodies, industry groups, and external lawyers in
conducting WTO disputes

On this issue, | would particularly endorse the views of the Law
Council of Australia International Law Section on the inportance
of the involvenent of lawers in the Trade Policy Advisory G oup.
As to external |awyers, the Australian governnent has a panel
process for nmuch of its work and this is nerely another aspect of
t hat managenent decision. However, early involvenent of |awers
on a proactive and preventative basis is inportant so that
options are not foreclosed. Were an identified person, whether
a conpany or not, is the basis of a WO di spute, particular care
needs to be exercised in synchronising the private | awers, the
person's interests, and those of governnent. The Howe | eat her
case is an unfortunate precedent.

6. The relationship between the WTO and regional economic arrangements

| still support the viewthat a nultilateral trade arrangenment is

the optimal trade reginme, although there are inportant purposes
to be served by regional economc arrangenentsﬁFSee I nstitutiona

Co-operation in Asia and the Pacific in Asia Pacific Regional
Trade Law Semnar, A GP.S., 55-124, (1985) (wth D.E. Allan and
A.C.C. Farran)]. It is too late to put the genie back in the
bottl e and undo the wai vers for NAFTA and the EU

Trade bl ocs are a major issue, especially when one is on the

out si de.[see Trade Between Devel opi ng and Devel oped Countri es:
the Problem of International Trade Blocs, 387 - 404, in Essays on
Conpar ati ve Commerci al and Consuner Law, Fred B. Rot hman,
Littleton, Colorado.(with Allan, D.E ) 1992]

But a nore positive role is twofold: when there is a hitch in the
multilateral situation so that progress is retarded, as with the
current failure to set up the MIIennium Round; and to bench mark
regi onal devel opnents.

The task of review of progress can still continue even though no
multilateral round is under way. Particularly with ASEAN, and



its expanded menbership, neeting the requirenents of the ASEAN
version of WIO obligations is a target and a path for economc
devel opnment and t he energence of an appropriate |ega
infrastructure to support it. This has been evident in countries
such as Laos, Canbodia, and Vietnam It was the picture in

East ern Europe al so.

7. Relationship between WTO Agreements and other Multilateral
Arrangements

The issue of |inkage between trade rules and other rules is
contentious and conpl ex. Experience of DSU cases in the |ast few
years has shown how the parallel devel opnent of environnenta
rules and trade rules |leads to distortion when inevitably
activities of governnments bring themtogether. This was also a
maj or stunbling block wwth the Multil ateral Agreenent on
Investnment. |t may be possible through skilful architecture to
buil d i nternational bridges between the obligations of
governnents under a range of international conventions. The
difficulty is that governnment tends to quarantine its own
officials into groups that do not nmatch this convergence. So
environnmental i sts conplain that trade officials "interfere", and
trade officials struggle wi th netaphysical issues of whether an
envi ronnment al | y- sust ai nabl e process neans a different or a like
product. Furthernore, the dispute resolution processes and
appropriate counterneasures al so need to be brought into
synchroni sation. At present, | think we can just about manage
the environnmental issues. But, just as human rights and | abour

i ssues have an anbivalent place in international politics, they
will continue to have a simlar role in the devel opnent of a
unified international trade regine. The ILOis equally a
specialised armof the UNas is the WIO. In ny view, in the
foreseeable future these issues will be dealt with separately
sinply because of their extrene political sensitivity. W need to
wor k t hrough ot her areas of distrust of devel oped country views,
such as intellectual property neasures first, before we are

i kely to persuade devel opi ng countries that this extension of

i ssues is not just another form of protectionismor neo-

col oni al i sm

8. The extent to which social, cultural and environmental issues affect WTO
priorities and decision-making

| do not have any comments on this heading.

9. Concluding Remarks

In my judgnent, Australia has received many benefits fromits
nmenber ship of and commtnent to the WO



Australia also has an inportant role in the education and
training of persons from devel oping countries. In ny current
group of international trade |aw students, there are students
from Papua New CGui nea, |ndonesia, Peoples Republic of China,

Tai wan, Hong Kong, Canbodia, Ml aysia, India, Kenya, as well as
from USA, Norway, Sweden, and Germany. These students |earn at
first hand of each others' problens in trade, and also to
understand different attitudes and expectations. This is nuch
nore durable than the law they learn. |[|f Bond University were
cl oser to Canberra, | would hope for nore input and interaction
wi th governnment to appreciate those views. But being in regional
Queensl and and so outside the southeast triangle has neant a
distant relationship in nore ways than one.

Mary E. Hiscock
30 Septenber 2000



