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1 Opened for signature on 4 February 42 ILM 26 (2003). There are currently 23
signatories to the Optional Protocol, including the United Kingdom,
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Australia 7 September 1989).



Act (Cth) (the "Act"). Under the Act, the is

for, protecting and promoting human rights, including throughs

promoting an understanding and acceptance of human in

The definition of 'human rights' for the purposes of the Act is
in Appendix A.

of the its

Introduction

4. is a party to the Convention. Amongst other things, the
Convention Party to:

« legislative, administrative, judicial or
to of torture3 in any territory under its jurisdiction;4 and

• to prevent in any territory under its jurisdiction other

of cruel, inhuman or degrading treatment or punishment.5

5. The Convention particular to the of
of liberty. Each party to the Convention is to:

» education and information the prohibition
and other cruel, inhuman or or

are fully included in the training of law
personnel, civil or military, medical personnel, public and

who may be involved in the custody, interrogation or
of any individual subjected to any form of

or imprisonment;6

3 Torture" is defined in article 1 of the Convention in the following terms: "any act by which
or suffering, whether physical or mental, is intentionally inflicted on a person for

such purposes as obtaining from him or a third person information or a confession, punishing
him for an act he or a third person has committed or is suspected of having committed, or
intimidating or coercing him or a third person, or for any reason based on discrimination of
any kind, when such pain or suffering is inflicted by or at the instigation of or with the consent
or acquiescence of a public official or other person acting in an official capacity. It not
include pain or suffering arising only from, inherent in or incidental to lawful sanctions".
4 art 2 of the Convention.
5 art 16(1) of the Convention. As with the definition of torture, such acts must be
committed by or at the instigation of or with the consent or acquiescence of a public official or
other person acting in an official capacity.
6 See art 10(1) of the Convention.
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8. That on prevention is consistent with the proposal for the Optional
Protocol put forward at the World Conference on Human Rights in
1997. At conference agreed that, "efforts to torture

first and foremost, be concentrated on prevention" and for

the of an optional protocol to the Convention which is
to a preventative system of regular visits to of

detention".9

9. In the of this section, we have set out a brief overview of the

and functions of those independent national and international

/V of the Protocol - National Preventative

10. Part IV of the Optional Protocol requires that set up,

or maintain at one domestic body ("National Body")
to, at a minimum:

(a) the treatment of persons deprived of their liberty in
of detention with the view to strengthening (if necessary), their

torture and other cruel, inhuman or

or punishment;10

(b) to the relevant authorities the
of the treatment and/ or conditions of of

liberty and prevention of torture and other cruel, inhuman or
treatment or punishment;11 and

(c) and observations concerning or
legislation.12

11. In to the National Body to its functions,
must that the National Body has:

(a) to all information concerning the number and of

9 Question of a Draft optional protocol to the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment, HRC Res, UN Doc E/CN.4/RES/1997/24.
10 See art 19(a) of the Optional Protocol.
11 See art 19(b) of the Optional Protocol.
12 See art 19(c) of the Optional Protocol.
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13 See arts and 20(b) of the Optional Protocol.
14 See art 20(c) of the Optional Protocol.
15 See art of the Protocol.
16 See art 20(e) of the Optional Protocol.
17 See art 20(f) of the Optional Protocol.
18 See art 18(4) of the Optional Protocol; The Paris Principles by UN GA res UN
Doc 34 of 20 December 1993.
19 See art 11 of the Optional Protocol.
20 See art 13 of the Optional Protocol.



the protection of persons detained therein;21

« advise and assist the States as to the
of the National Body and its ongoing ability to

and other cruel, inhuman or degrading treatment or

punishment;22 and

» (and if necessary, confidential) contact with the National
Body, providing it with training or other technical

it in the evaluation of the
to strengthen the protection of persons in detention

other cruel, inhuman or degrading treatment or
punishment.23

14. As the Body, Parties are required to provide the
Body with information about and to all of

within its jurisdiction and control,24 as well as an opportunity to

interviews with detainees (or other persons).25

in a of its
law

15.As a preliminary point, the Commission notes that the of the
Protocol are likely to extend beyond Australia's with

the Convention. It is likely to in Australia's compliance with the
on Civil and Political ("ICCPR")26 and the

on the of the Child ("CRC").27 Like the Convention,
impose positive duties on States Parties to implement

to prevent torture and other cruel, inhuman or
or punishment and to investigate allegations of and

inhuman or degrading treatment or punishment.

21 art 11 (a) of the Optional Protocol.
22 See arts 11(b)(i) and 11(b)(iv) of the Optional Protocol.
23 See arts 11(b)(ii) and 11(b)(iii) of the Optional Protocol.
24 See art 12 of the Optional Protocol.
25 See art 14(d) of the Optional Protocol.
26 Opened for signature 16 December 1966, [1980] ATS 23, (entered into force for Australia
13 November 1980).
27 Opened for signature 20 November 1989, [1991] ATS 4, (entered into force for Australia 16
January 1991).
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28 In commenting on duty under 7 of the ICCPR, the
Human Rights Committee ("Human Rights Committee") has that,
rules, instructions, methods and as well as for the and
treatment of persons subjected to any form of or imprisonment
systematic review is an effective means, of of and
Human Rights Committee, General Comment 20, [11].
29 Human Rights Committee, General Comment 21, [6].
30 See Joseph S, Schultz J and Castan M, Tfte Covenant on Civil and
Rights: Cases, Materials, and Commentary (2000), [9.100] and [9.107],



mechanisms

19.The Convention provides that complaints of its breach can be to the
Committee against Torture ("Committee").31 However, as

has by the Australian Government, this is an often

process.32 In addition, like all individual complaint mechanisms,
upon specific violations which have already occurred. Of

the Committee's findings in relation to individual complaints may
in:

« any systemic underlying complaints;

and

• future violations of the Convention.

the primary focus of the process remains upon determining
a particular individual(s) have had their Convention violated.

20. At a level, the Commission has power to inquire into or
which be inconsistent with or contrary to the
in international instruments.33 However,

are to a of presently relevant limitations.

21. First, the Convention has not been included in the Commission's complaint
jurisdiction. As such the Commission cannot directly

the provisions of the Convention
Nevertheless, the Commission is empowered to

the ICCPR or CRC, which (as above)
torture and cruel and inhuman treatment.34

22. Second, as with the Committee's individual complaint mechanism, the
Commission's individual complaint handling powers are upon

31 See art 22 of the Convention.
32 for instance, The Hon Alexander Downer MP, 'Making a Real Difference to Human
Rights' (Speech delivered at the Castan Centre for Human Rights Law, 20 November 2000)
at http://www.dfat.gov.au/media/speeches/fQreign/2000/index.h
33 See s11 (1 )(f) and 20(1 )(b) of the Act.
34 See s11(1)(f) of the Act. As outlined in paragraphs 15 to 17 below, the ICCPR and CRC
impose simi!ar obligations on Australia imposed on it by the Convention.
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35 See s29 of the Act. Such a report must be in Parliament s46 of the Act),
that, under s29, the Commission may only recommendations, not binding
36 See the definitions of "act", "practice", "enactment" and "territory" in s3 of the Act and the
function conferred by s11 (1 )(f) of the Act.
37 This is a significant limitation given that the majority of in for
are in institutions or pursuant to law. In the 2003, on

only 684 of the 22,735 prisoners in See
4512.0 Corrective Services, Australia.
38 For example, in NSW prisoners are entitled to a complaint to the Governor,
NSW Minister for Corrective Services, an Official Prison Visitor, the NSW or
Ombudsman, the NSW Health Care Complaints Commission (in to

treatment in prison) or the Inspector-General of Corrective A
in the other and Territories.



24. Fourth, the Commission has no power to compel entry into of

detention.39

to address broader matters

to the Convention are required to report to the Committee

four (unless otherwise requested by the Committee), on the

by them to implement their obligations the

Convention.40 The Committee reviews states' reports,41

comments, conclusions and recommendations to the in

to its implementation of the Convention.42 In so doing, the

indicate to the concerned whether, on the of

report, it they have not discharged (or all) of

under the Convention and may, if appropriate, appoint or

to follow up with a compliance with the

conclusions and recommendations.43 If a

which contains well-founded a

practices torture, the Committee has the power to

Party to examine the allegation and provide

of the allegation.44 The Committee the reporting to not only

of human rights violations but as an

opportunity recommendations with a view to preventing future

39 Though it is noted that the Commission has the power under s21(1) of the Act to require a
person it is capable of giving information or producing documents relevant to a
matter under inquiry, to give that information to the Commission at such a place and time as
specified by the Commission.
40 article 19(1) of the Convention. Australia has provided two reports to the Committee,
its initial report on 27 August 1991 (UN Doc CAT/C/9/Add.8) and second periodic report on 19
October (UN Doc CAT/C/25/Add.11). Australia's third periodic report is due on 6
November 2004, United Nations High Commissioner for Human Rights, Reporting Status
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment: Australia at <http://www.unhchr.ch/tbs/doc.nsf/RepStatfrset7OpenFrameSet>
41 Representatives of the State Party are invited "to attend the meeting when their reports are
considered." Representatives are allowed and expected to answer any additional questions
which may be put to them by the Committee and to "clarify, if needed, certain aspects of the
reports submitted". Under art 19(2) the Committee may also designate a confidential
inquiry, with which representatives of the concerned state are invited to attend. See United
Nations High Commissioner for Human Rights, Fact Sheet No.17, The Committee Against
Torture at <http://www.unhchr.ch/html/menu6/2/fs17.htm(2000)>.
42 See arts 19(3) and 19(4) of the Convention and r68(1) of the Rules of Procedure of the
Committee against Torture, r68(1), UN Doc CAT/C/3/Rev.4.

r68(1) of the Rules of Procedure of the Committee against Torture, UN Doc
CAT/C/3/Rev.4.
44 art 20 of the Convention and r69 of the Rules of Procedure of the Committee against
Torture, UN Doc CAT/C/3/Rev.4.
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45 The Committee considers the under the following
and difficulties, subjects of concern and recommendations. United
Commissioner for Human Rights, Fact No.4, of Torture at
<http://www.unhchr.ch/htm!/menu6/2/fs4.htm(2000)>.
46 For example, Australia's second periodic report approximately 5
United High Commissioner for Human Rights, Convention
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment:
reporting round 2 at <http://www.unhchr.ch/tbs/doc.nsf/RepStatfrset7OpenFrameSet>
47 See United Nations High Commissioner for Human Rights, Fact No.4, of
Combating Torture at <http://www.unhchr.ch/html/menu6/2/fs4.htm(2000)>.
48 For instance, Australia's second periodic (submitted 19 October 1999) not
considered by the Committee until November 2000. See UN CAT/C/SR.444,
CAT/C/SR.447 and CAT/C/SR.451.
49 In the event that Parties do not to the Committee as by art 19 of the
Convention, the UN Secretary-General notifies the Committee who a to
the concerned. If that reminder the concerned not its as

under art 19 the Committee may communicate the non-submission to the
Assembly and, if appropriate, notify the concerned and the that it

to examine the measures by it to or to the
recognised in the Convention. See r65 of the Rules of Procedure of the
Torture, r68(1), UN Doc CAT/C/3/Rev.4.
50 See for ss11(1)(f), 11(1)(g), 11(1)(h) and 11(1)(k) of the Act. Note that the Act
specifically provides that the Commission can conduct an 11(1)(f) inquiry on its -
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into systemic issues which do or which may rise to
violations. For example, the Commission conducted an

inquiry into the human rights issues associated with mandatory
provisions of the Migration Act 1958 (Cth) (reported

in who've across the seas51) and is currently conducting an
inquiry into the immigration detention of children.

29. However a number of significant limitations exist in relation to an inquiry

those functions and powers. For the
Commission will no power to compel the production of information or

for the purposes of such an inquiry unless the inquiry to
the or of the Commonwealth or a "Territory" (again, the term
Territory is so as to exclude the ACT and the NT).52

though of the Commission's broader functions to
within the jurisdiction of the States, the ACT the NT,53 the

will rely wholly on the material which is voluntarily to

it inquiring into such matters. Moreover, as with the Commission's
power, the Commission has no power to compel entry

into of detention (be they State or Federal).54 Of the
to achieve a cooperative relationship with Government

at all and generally receives such cooperation. Nevertheless, the

of such compulsory powers does potentially to
an inquiry.

30. Moreover, as the Commission's individual complaint handling
function, such inquiries will not directly focus upon the obligations
by the Convention, which is not within the Commission's statutory remit.

The Protocol

31. Australia's ratification of the Optional Protocol would complement and
the and international mechanisms to in
within Australian institutions and address many of the limitations

sees20(1)(c).
51

52 ss21 and 11(1)(f) of the Act and the definitions of "act", "practice", "enactment" and
"territory" in s3 of the Act.
53 See ss11(1 )(g), 11 (1)(h) and 11 (1)00 of the Act.
54 Though it is noted that the Commission has the power under s21(1) of the Act to require a
person it believes is capable of giving information or producing documents relevant to a
matter under inquiry, to give that information to the Commission at such a place and time as
specified by the Commission.

12



In would:

« in a the of of the
Convention;

« to the of (at an
the of an any

rise to

« to or a
to all in and

• for the and of the

and of in

32. In the Commission's view, is to in
to the and

Not only are
in and in

and

of

33. The that a of the

and at
of the is the of

the the
by the will be the

of the or

on the

of the

55 The Commission notes that Australia is internationally for of a
within its structure under the Convention. See J and H, The

United Nations Convention Torture: A Handbook on the Convention Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment (1988), p131 and
Concluding observations of the Committee Torture: (21
A/56/44, [53].
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34.The that, were Australia to ratify the Optional Protocol,

the obligations imposed by it would not automatically of
Australian domestic law. They would only become part of Australian law if

by legislation.56 That might be achieved through various
(involving Commonwealth and

The Commission also notes that, under the Optional Protocol,
may a declaration postponing the implementation of

Hi (provisions relation to the International Body) IV (provisions
to the National Body) of the Optional Protocol for up to

years.57

of the

35. In this submission the Commission does not propose to provide the
Committee with its view as to the nature or identity of the National Body

be or designated were Australia to the

Protocol.58 Although one obvious option would be to
the Commission as the National Body, further consideration and

would be required as to whether the functions to be
by the Body are compatible with the Commission's

In addition, consideration would to be given to the
that would be necessary for the Commission to

functions.

Conclusion

36. The views the Optional Protocol as a development
and its ratification and implementation by Australia. The Optional

would enhance and strengthen current domestic and international
at preventing torture and other cruel, inhuman or
or punishment of persons deprived of their liberty. It

would Australia in fulfilling its obligations under the Convention,
the and the CRC.

56 Minister for Immigration and Ethnic Affairs v Teoh (1995) 183 273 per Mason CJ and
Deane J; Gaudron J concurring). For further explanation of this point see, Charlesworth H,
Chiam M, Novell, D and Williams G "Deep Anxieties: Australia and the International Order"
(2003) 25 Sydney Law Review 423 at pp447 - 450.
s/ See art 24(1) of the Optional Protocol.
58 See arts 3 and 17 of the Optional Protocol.
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A - the
Act 1986 (Cth)

For the of the Act, 'human rights' are defined in the international
instruments which are scheduled or declared under the Act.

are:

(a) Covenant on Civil and Political Rights ("ICCPR");

(b) Labour Organisation Discrimination (Employment)

Convention ILO 111;

(c) Convention on the of the Child ("CRC");

(d) of the Rights of the Child;

(e) on the Rights of Disabled Persons;

(f) on the Rights of Mentally Retarded Persons; and

(g) on the Elimination of All Forms of intolerance and of

Discrimination on Religion or Belief.

The two instruments of relevance to this submission are the ICCPR and the
CRC,

has under the Convention against Torture and Other

Cruel, Inhuman Treatment or Degrading Punishment ("Convention") which is

not to the Act but is of direct relevance to this inquiry.
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