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ACTU Submission To The Joint Standing Committee On

Treaties Re. The Singapore - Australia Free Trade Agreement

General Remarks

1 TheAustralianCouncilof TradeUnionswelcomesthe opportunityto presentits
viewson the Singapore- AustraliaFreeTradeAgreementto the Committee.Our first
recommendationis thatno enablinglegislation,suchas amendmentsto tariff
schedules,shouldbe introducedbeforethe tablingof theCommittee’sreporton
SAFTA.

2 It is difficult to assessthe economicimpactonAustraliaof SAFTA. A low rateof
tariff appliesalreadyto the vastmajorityof Singaporeanimportsinto Australiaand
only beerandstoutAustralianexportsto Singaporeattractduty. Thebalancebetween
tradediversionandcreationeffectsis alsounclear.Whatis knownis, firstly, the
revenuelossassociatedwith the removalof tariffs on importsfrom Singaporeand,
secondly,thattheDepartmentof ForeignAffairs andTradeexpectsgainsto Australia
from tradein services.

3 However,the anticipatedgains aredifficult to quantify, as hasbeenconcededby
DFAT negotiatorsandby AccessEconomics.Further,Singaporehasalonglist of
servicesReservationsunderAnnex 4- 1(B) and4- 11(B) oftheAgreement.Thatis the
first qualificationto thegeneralpictureof Singaporegainsin goods,Australiain
services.Thesecondqualificationis thatDFAT in its NationalInterestAnalysisand
RegulationImpactStatementhasnot madeclearthe actualgainsthathaveoccurredas
aresultof theSAFTA negotiations,as distinct fromthebindingof liberalisationof
the SingaporeservicesmarketalreadyachievedbeforeSAFTA. Accordingto
Australia’sChiefNegotiator,Mr Deady,in testimonyto the Committeerecordedin
theuncorrectedHansardproofof thehearingon 24 March thisyear,manyof
Singapore’sservicescommitmentsfall into the lattercategory:

“But thenit comesdownto the specificcommitmentsthatSingaporehasmadein the
Singapore-AustraliaFTAcomparedwith thecommitmentsit madein Geneva.Those
obligationsgo well beyondthecommitmentsSingaporemadeaspartof theUruguay
Roundcommitmentson services.A lot of thatreflectsthe liberalisationthathas
occurredin the Singaporemarketsincetheendof theUruguayRoundin 1993” (Ref
TR 6)

TheACTU recommendsthatthe Committeeseekadvicefrom DFAT andreporton
theservicesliberalisationactuallyachievedas aresultof the SAFTAnegotiations.

4 Theremainderof this submissionwill focuson particularprovisionsof SAFTA.
TheACTU notesthattheuncorrectedHansardproofof the24 Marchhearingrecords
atTR 5 Mr Deady’sassessmentof SAFTA as a” verygoodtemplatefor further
bilateral free tradeagreementsthatmaybenegotiatedbetweenAustraliaandother
countriesin theAsia-Pacificregion”. We disagreewith thatassessment.

5 The ACTU’s recommendationsto the Committeeoutlinedin thissubmissionmay
be expressedgenerallywith referenceto bilateralagreements,andattimesalso
multilateralagreements.Our intentionis to suggestthatthe Committeereporton



desirableamendmentsto SAFTA, to otheragreementsto which Australiais aparty,
andon a newframeworkfor agreementsthatarecurrentlyundernegotiation,or may
beproposedin future.

Rules of Origin

6 Our first concernin this regardpertainsto the Rulesof Origin containedin the
Agreement.SAFTAgoesbeyondthe CERprovisionsby allowingRulesof Origin
thatspecify30%,ratherthan50 %,Singaporeancontentfor 100 specifiedproduct
itemsandfor goodscurrentlysubjectto tariff concessionorders.We do not believe
thisprecedentshouldhavebeensetfor tariff free importsof goodsfrom acountry
with ObserverstatusattheOECD.TheACTU notesin this contextthatthe goodsof
manySingaporeancompaniesaremanufacturedin partin Indonesia,andother
offshoreprocessingzones,wherelabouris cheapandadherenceto labourstandards
questionable.

7 It is arguedby DFAT that theoffshoreprocessingcannotbe takeninto accountin
determiningSingaporeancontent.This observationpertainsto the allowablecostof
manufacturethat is calculatedas aproportionofthe totalcostof manufacture.As set
out in Article 9, Chapter3 of SAFTA, overseasprocessingis takeninto accountwith
respectto thetotalcostofmanufacture.The dangerhereis thatthe30 % or even50%
Singaporeancontentrequirementcanbemeteventhoughmuchof the manufacturing
activity occursoffshore.Thisdangerarisesbecauseof the differencein respective
marketvaluesbetweentheoverheads,transport,labour,andmaterialcostsfor the
processingthatoccursin Singapore,andthe costof processingin Indonesia.The
ACTU recommendsthat theCommitteefind that the 50% contentrule shouldbe at
leastmaintainedin bilateralagreementsto whichAustraliais aparty,subjectto a
reviewof its adequacyin the contextof significantuseof offshoreprocessingin
cheaplabourcountries.

Negative Lists

8 The ServicesandInvestment Chaptersarebasedon anegativelist approach.
Accordingto Mr Deady’stestimony,thiswasatAustralia’s instigation;indeed,
Singaporetook sometimeto agreeto it. The advantageclaimedfor this approachis
thatit promotesgreaterliberalisationthanthepositivelist approachembodied,
apparentlydespiteAustralia’spreferencesatthe time, in the GeneralAgreementon
Tradein Services.In theACTU’s view, the negativelist approachshouldnot be
supported.

9 A negativelist approachhastwo significantdrawbacks.First,it requiresan
extraordinarylevelof assessmentandforesightwith respectto existingserviceson the
partof thegovernmentandDFAT negotiatorsatthetimeof the negotiationofthe
agreement,becausethereis effectively only onechanceforthe Commonwealthto get
the list of reservationsright. Second,all future yetto be developedservicesare
automaticallycoveredby theliberalisationdisciplinesof anegativelist agreement.Mr
Deadyhasconcededthispoint in discussionswith theACTU andit alsoevidentfrom
the definition of servicesin SAFTA. Article 1 (n) of Chapter7 definesservicesas”
all servicesincluding newandvariantservicesin anysectorexceptservicesin the
exerciseof governmentalauthority”.



10 TheACTU doesnot believefuture governmentsshouldbecircumscribedfrom
usingmarketaccessrestrictionsor preferencefor domesticprovidersto regulatenew
services.Similarly, theability of future governmentsto seta specificlimit on foreign
investmentfor ayet to existsectoror firm shouldnot be impaired.The ACTU
recommendsthatthe Committeefind againstthenegativelist approachfor bilateralor
multilateralfree tradeagreements.

Services

11 The ServicesChapterof SAFTA reproducesthe GATS exemptionof servicesin
the exerciseof governmentalauthority.But it alsoreproducestheproblematic
definition in Article 1.3 of GATS of suchservicesas aservicesuppliedneitheron a
commercialbasisnorin competitionwith oneor moreservicesupplier.Fewpublic
sectorservicesuppliersin Australiaappearto meetthatdefinition.

12 Theproblemis that therearedifferentinterpretationsof ‘on acommercialbasis’
and‘in competitionwith oneor moreservicesuppliers’.Somepapersfrom the WTO
Secretariatto theCouncil forTradein Servicesacknowledgethatthereis sucha
problem.Paragraph53 in the 6 July 1998BackgroundNoteby theWTO
Secretariaton EnvironmentalServices,which considersthe effect of Article 1.3,
containsthe following observation

“A keyissue is whethersalesaremadeon acommercialbasis.To beginwith, it is not
completelyclearwhatthe term ‘commercialbasis’means”

13 Critics of GATS pointto therangeof services,includingeducationandhealth,
wheretherearepublic andprivateprovidersofferingthe sameservice,andconclude
from this thatevenif thepublicproviderswerejudgedto be supplyingon anon-
commercialbasis,theyarestill competingwith otherservicesuppliers.Some
supportersof GATSquestionthis on the groundsthatthoughthe sametypeof service
maybe supplied,thepurposeof supplydiffers. For example,the public suppliersmay
havecertainuniversalaccessobligations.This argument,however,canbe
dangerouslycloseto sayingthatunlessthepublicprovidersoperateon acommercial
basis,theyarenot in competitionwith privateprovidersof the sameservicethatdo
operateon suchabasis.Thewording ofArticle 1 3 (c) doesnot conflatethetwo, but
refersto commercialbasisandin competitionwith othersuppliersas distinctcases.

14 TheWTO hasnot adoptedanInterpretativeUnderstandingto resolvethese
matters.It shouldbe notedthat in 1994theAustraliangovernmentdid not rely upon
theoptimistic interpretationof Article I whenit includededucationservicesin its
scheduleof GATS commitments.Insteadit limited theeffect of theeducationservices
commitmentsby the useof aqualifying descriptionoftwo of the sub-sectorsfor
whichthecommitmentsweregivenasprivatehighereducationandprivatesecondary
education.

15 The ACTU thereforerecommendsthat the Committeeshouldconcludethatthe
GATS Article 1.3 definitionshouldbe omittedfrom bilateralFTAs. It would be
preferableto haveno definition, or onethatdefinesaservicein the exerciseof



governmentalauthorityasonethat is suppliedby agovernmentor by apublic sector
agency.

16 It shouldbe notedthatthelimitationon Australia’sGATS commitmentswith
respectto school-levelandhighereducationservicesto privateeducationserviceshas
notbeenfully reproducedin ourReservationsunderSAFTA. Insteadour
Reservationsarefor MarketAccessandNationalTreatmentfor primaryeducation,
for NationalTreatmentby Mode3 (commercialpresence)for educationservicesother
thanprimaryeducation,andfor MarketAccessandNationalTreatmentgenerallyfor
publiceducationandpublic training“to the extentthattheyaresocial services
establishedfor apublic purpose.”This lesscomprehensiveReservationintroducesan
elementof ambiguityas to whichactivitiesof public educationandtraining
insitutionsarecoveredby theReservation.

17 This problemis not confinedto publiceducationandtraining.Thetestcited above
alsoappliesto incomesecurityor insurance,socialsecurityor insurance,social
welfare,publicutilities,public transport,andchild care. This SAFTAReservation
appearsto havebroadenedconsiderablythe commitmentsgivenby Australiaunder
GATS in 1994.Forexample,GATS commitmentswerenot given forurbanbus
services,for passengerrail services,or forhealthservicesotherthanparticular
servicessuchasdentistry(which is not classifiedasahealthserviceby the WTO),
chiropody,andpodiatry. In the last two cases,it wasmadeclearthatsuchservices
wheredeliveredin hospitalswereexcluded.TheGATS commitmentsalsocontainno
equivalentto thebroadSAFTA referenceto publicutilities.

18 Thecommentsandrecommendationearlier in this submissionre Article 1.3 of
GATS aboutavoidingproblematicdefinitionsapply equallyto this ‘social services
for apublicpurpose’test.The ACTU alsorecommendsthattheCommitteeobtainand
ensurethepublic releaseof DFAT adviceas to whatactivitiesof theserviceareasin
questionareandarenot coveredby this Reservation.

19 Notwithstandingthe testimonyof Mr DeadyatTR 2 of theuncorrectedProofof
the 24 Marchhearingthattherewas“a high levelof consultationright throughthe
processwith Australianindustryandotherstakeholders”the ACTU wasnot consulted
on thebroadeningof ourGATScommitmentsin the SAFTAcontext.To our
knowledge,norweretheunionsin serviceareasaffectedby the’ socialservicefor a
publicpurpose’test.Therewasoneconsultationwith the ACTU aboutSAFTA, and
thatwasatthe startof thenegotiations.TheACTU requeststhatthe Committee
recommendthataregularscheduleof consultationsbetweenthe Office of Trade
NegotiationsandtheACTU be establishedoverthe negotiationsfor FTAs with the
US andThailandandanyfuturebilateralFTAs.

20 In the 1994GATSscheduleof commitmentsAustraliamadeno commitmentsfor
audiovisualservicesandalsoqualifiedthe commitmentsgivenunderAdvertising
Servicesby expresslyexcluding“ productionor broadcast!screeningof
advertisementsfor radio, television,or cinema”.Thereis aSAFTA Reservationfor
broadcastingandaudiovisualservicesbut no SAFTAequivalentof the qualification
foradvertisingservices.The risk hereis thatthe SAFTAReservationis not as
comprehensiveas the GATS one,particularlybecauseentriesunderSectorandSub-
Sectorarelikely to be interpretedon thebasisof the UN ProvisionalCentralProduct



ClassificationunderlyingtheWTO agreements.TheACTU recommendsthatdetailed
advicefrom DFAT be soughtandreleasedaboutthis matter.

Competitive Neutrality

21 SAFTA specifiesin Article 4, CompetitiveNeutrality,of Chapter12, Competition
Policy, thatreasonablemeasuresbe takento ensurethatgovernmentsprovideno
competitiveadvantageto government—ownedbusinessesin theirbusinessactivities.
The ACTU recommendsthatadvicebesoughtandreleasedform DFAT as to whether
this extendsto the lower borrowingcostsavailableto government-ownedbusinesses.

Investment Issues

22 SAFTA containsaspecificdisputeresolutionprocedurefor disputesunderthe
InvestmentsChapter.The proceduresallow for investorsto initiate disputesbefore
internationaldisputeresolutionbodies,whereasfor otherdisputesunderSAFTA only
thenationalgovernmentsof the two partiesareableto activatedisputeresolution.The
ACTU recommendsthatthe Investmentsprocedureof bilateralFTAs shouldbe on a
partyto partybasis.

23 Disputescanbetakenby investorsnot onlyovernationalisationor expropriation
but also, underArticle 9 1 of the InvestmentChapter,over“ measureshavingeffect
equivalentto nationalisationor expropriation”unlesssuchameasurewas takenon a
non-discriminatorybasis,forapublic purpose,in accordancewith dueprocessof law,
andcompensationis paidin accordancewith Article 9. Suchadisputeis not confined
to the formal or effectiveexpropriationof asubsidiaryin Australiaof aSingaporean
company.Disputesmaybe over” theinvestmentsof investorsof the otherParty”.
Investmentsaredefinedin Article 1 (c) of Chapter8 as “every kind of asset,owned
or controlled,directly or indirectly, by an investor,includingbut not limited to” alist
of examples.The list includesmovableandimmovableproperty,andpropertyrights
suchasmortgages,liens,orpledges;stocks,shares,bonds,anddebentures;claimsto
moneyandcontractualperformance;intellectualpropertyrights andgoodwill;
businessconcessionsor similar rights, includingthosepertainingto searchingfor,
cultivating,extractingor exploiting naturalresources.Only actionspertainingto
intellectualpropertyrights takenin accordancewith the WTO TRIPSagreementor
Chapter13 of SAFTA areoutsidethescopeofArticle 9.

24 Theissuehereis the ability of corporationsto demandcompensationfor the
impactof regulatorychangeson products,particularactivities,licenses,the valuation
of goodwill etc.Therehavebeenanumberof suchcasespursuantto theInvestment
provisionsof otherbilateralandplurilateralagreements.Evenmeasurestakento
protecthuman,animal,orplant life or healtharenot beyondthe scopeof disputation.
While measuresforthesepurposesarelistedunderArticle 19,GeneralExceptions,of
theInvestmentChapter,suchmeasuresmustbe “necessary”,whichmaynot be the
sameasnecessaryin the view of the governmentadoptingthemeasure.WTO dispute
bodieshaveofferedadifferent interpretationof” necessary”.



25 The 11 December2000 ruling of the WTO AppellateBody in Korea-Measures
Affecting Importsof FreshChilled andFrozenBeef, is noteworthy.At paragraphs
164 and165, theAppellateBody, in consideringa ‘necessity’referencein the General
Agreementon Tariffs andTrade,observedas follows:

“164 There are other aspectsof the enforcementmeasureto be consideredin
evaluatingthat measureas ‘necessary’. One is the extent to which the measure
contributesto the realisation of the endpursued,the securingofcomplianceto the
law or regulationat issue.Thegreater the contribution, the moreeasilya measure
might be consideredto be ‘necessary’.Another aspectis the extent to which the
compliancemeasureproducesrestrictiveeffectson importedgoods.A measurewitha
relativelyslight impact upon importedgoodsmight more easily be consideredas
‘necessary’thana measurewith intenseor broaderrestrictiveeffects.

165 In sum,determinationof whetherameasure,which isnot ‘indispensable’,may
neverthelessbe ‘necessary’within the contemplationof Article XX (d), involvesin
everycaseaprocessof weighingandbalancingaseriesof factorswhichprominently
includethe contributionmadeby the compliancemeasureto theenforcementof the
law or regulationatissue,the importanceof the commoninterestsor valuesprotected
by thatlawor regulation,andthe accompanyingimpactof thelawor regulationon
importsor exports.”

26 The ACTU submitsthatthe combinationof wide-rangingdefinitionsof
investments,thenotionof measureshavinganeffect equivalentto expropriation,the
useof” necessary”in connectionwith exceptionsto protecthumanandotherlife or
health,andinvestor-activateddisputeresolutionis not asuitablebasisfor investment
provisionsof bilateralor multilateralagreements.

State And Territory Reservations

27 SAFTAallows for a 12 monthperiodfor considerationof additionalReservations
in respectof theStatesandTerritoriesof Australiaandthisis welcomeprovidedthere
is extensiveinformationandconsultationwith StateandTerritoryGovernmentsover
theimplicationsof SAFTA’sprovisions.The ACTU believesthatclarificationis
neededas to whetheradditionalReservationscanbe scheduledin away that, in areas
thatencompassStateresponsibilitiesfor whichthe Commonwealthhasalready
scheduledapartialReservation,wouldbroadentheeffect of thatReservation.Earlier
in this submissionwe havementionedpartial Reservationsin areassuchas education,
health,public utilities,andpublictransport.Secondly,we seekadviceas to whether
theStatesandTerritoriescanlist aReservationunderAnnex4-Il if the relevantsector
or sub-sectoris coveredby aReservationlistedby theCommonwealth,but only under
Annex4-I. We notethat atpage15 of theRegulationImpactStatementit is statedthat
therights of StatesandTerritoriesto list Reservationsof the broaderkind allowed
underAnnex4-Il is somewhatcircumscribedbecauseSingaporeexpects,andWTO
rulesrequire,that“a relatively highpercentageof trade—restrictivemeasureswould

be boundatexistinglevels”.

Labour And Environmental Standards



28 SAFTA containsno clausesregardinglabourandenvironmentstandards,
appropriatelevelsof transparencyof disputeresolution,andthirdparty rights to
intervenein disputes.The ACTU understandsthatthe Singapore-USFTA doeshave
someprovisionsin theseareas,albeitnot necessarilyof the standardthattheACTU
believesis appropriate.We recommendthattheCommitteereviewthe Singapore—US
FTA with aview to raisingthe standardforbilateralFTAs to whichAustraliais a
party.


