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18 June 2001

Dear Sirs

INTERNATIONAL CRIMINAL COURT

Wehave been following with interest the progress of the Statute of the International Criminal
Court,andwould like to bringthefollowing pointsto yourattention.

It is nowmorethantwo anda halfyearssincetheAustralianGovernmentsignedtheStatuteand
it is amatterofgreatconcernto usthatno legislationhasyetbeenintroducedto ratify theICC.
Weurgethatthis shouldoccurassoonaspossible.

We stresstheimportanceoftheICC in theworld-wide fight againstimpunity,whereforthefirst
time, it will bepossiblefortheperpetratorsofviolationsagainsthumanrightsto bebroughtto
justice,ratherthanon anadhocbasis.

We furtheremphasisethattheICC will complementtherole ofAustralianCourtsandthat
Australiantroopsoperatingoverseasarealreadysubjectto theGenevaConventionsAct (Section
7)andtheAustralianDefenceForcesDisciplineAct.

We would like to highlight thefollowing issuesfor youconsideration.

1. An International Criminal court is necessaryto tacklesystematicviolationsagainst
women,including rape in war, and sexualenslavement.

• It is well documentedthatwomenhaveoftenbeenseenasthespoilsofwar,with theirrape,
abuseandsexualenslavementbeingseenaspartofthenormalcourseofwar:

• We holdthatrapeofwomenin custodyby officials, ordefactoofficials, constitutestorture,
andthat thesystematicrapeofwomenis a crimeagainsthumanity:
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• DespitethefactthatthousandsofBosnianwomenwererapedin the 1990s,it wasonly in
February2001,thattheadhocWarCrimesTribunalontheFormerYugoslaviain theHague,
hasdecidedin theFocacase,thatthesystematicrapeofwomenin war is acrimeagainst
humanity. It is only in theFocacasethatindividualshavebeenbroughtto accountfor this
crime in awarzone:

• Systematicrapeandsexualenslavementin armedconflictarenow legallyacknowledgedas
crimesagainsthumanityandit is nowtimeto introduceanInternationalCriminal Courtto
ensurethat if nationalcourtsareunableor, morelikely, unwilling to prosecutethose
horrendouscrimes,thentheInternationalCourt canstepin.

2. An International Criminal Court will not impinge onAustralian sovereigntyas
Australian courts will be called on to investigateand prosecutefirst.

• Australia’ssovereigntyis in no wayprejudicedbytheInternationalCriminal Court,asthe
underlyingprincipleoftheICC Statuteis oneofcomplementarity.Article 17 ofthe Statute
providesthat only whennationalcourtsareunableto handleamatter,or areunwilling to do
so,will theInternationalCriminal Courthavejurisdiction.

• Thiswould happenwherenationaljudicial institutionshavecollapsedorwhereprosecutors
and/orjudgeslackthepolitical will to prosecuteandtryhigh-rankingofficial implicatedin
internationalcrimes. A glaringexampleofthis is thereluctanceto indict Indonesian
generalsovertheir role in crimesagainsthumanitycommitted,andstill beingcommitted,in
EastTimor.

• Thetestwill bewheretheStatein questionproves“unwilling orunablegenuinelyto
prosecute”andthatwouldbewhere“thedecisionwasmadefor thepurposeofshieldingthe
personconcernedfrom criminalresponsibility”.

3. Australian troops would not be placedin jeopardy becauseof thecreationof an
International criminal Court.

• As a matter ofprinciple, it is unacceptableto saythat anyAustralian soldierwho committed
a war crime should not be brought to justicefor thatcrime.

• Apart from this, Australian troops are already bound by thefour GenevaConventions
relating to armed conflict, and in particular, Australiantroops are bound by the Geneva
ConventionsAct (section7)andtheAustralianDefenceTroopsDiscipline Act.

• It is in Australia’sinterestsfor othercountriesto respecthumanrightsandalsoto bebound
by internationalhumanitarianlaw,astheneedfor countriesto sendpeacekeepersto
countrieswherewarcrimeshavebeencommittedwouldbereduced.

• MuchofthespeculationthatAustraliantroopswouldbeplacedin adifficult positionis
incorrectin fact,and if therewereanyallegationsofwrong-doing,it wouldbeup to
Australiancourtsto investigatefirst undertheprincipleofcomplementarity.



We wishyouwell in yourexaminationsoftheobligationsAustraliawill assumeunderthe
Statute,andhopeyouwill considertheissueswehavehighlightedforyourconsideration.

We furtherhopethatthelegislationto ratify theStatuteoftheInternationalCriminal Court will
not bedelayedmuchlonger.

Yourssincerely

BettyF ReidAlexander Reid


