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DearDr Southcott

Joint Standing Conunittee onTreaties (JSCOT) hearing on 7 March 2005 - United Nations
Convention Against Corruption — questionsonnotice

I amwriting to provideanswersto thequestionsthattheAttorney-General’sDepartmenttook on
noticeat theJSCOThearingon 7 March2005.

I apologiseforthedelayin providingthis responseandtrust thattheinformationis ofassistanceto
you.
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TowhatextentdoestheAttorney-General¶sDepartmentbelievethat theexternalaffairspower
wouldconferon theCommonwealthParliamentadditionaljurisdiction— thatis to say,jurisdiction
oversubjectmattersnotpresentlywithin Commonwealthjurisdiction — asa consequenceofthis
treatybeingenteredinto andcomingintoforce?

The Governmenthasmadeanassessmentthatno newCommonwealthlegislationis necessaryto
give effect to theUnitedNationsConventionAgainstCorruption. No explorationhasbeen
undertakenofthe extentto which thetreatywould conferadditionallegislativepoweron the
Commonwealth.It would alsonotbeappropriateto discloseanysuchadvice.

It is amoreusualpolicy processto first determinethepolicy objectivesto beachieved,andthen
considerwhatlegislativepoweris availableto implementthoseobjectives. In the caseofthe
UnitedNationsConventionAgainstCorruption,theGovernment’sview is thatpresentpolicy and
legalarrangementsareappropriateto give effect to theConventionandthatno additionallegislation
is required.

Australianofficials wereinvolved extensivelyin negotiationsfor theConventionandparticipatedto
ensurethattheexistingConunonwealthlStatearrangementswouldmeetany treatyobligations.

If Commonwealthlegislationis contemplatedwhengiving effectto atreaty,theCommonwealth
looks attherangeofpowersavailableundertheConstitution. Theseincludetheexternalaffairs
powerandanyotherpowerthatmightbe availablegiventhe contentofthetreaty. A valid exercise
ofthetreatyimplementationaspectoftheexternalaffairspowerdependson thelegislationbeing
reasonablyappropriateandadaptedto giving effectto thetermsofthetreaty. TheConstitutionalso
containsexpressandimplied limitations onCommonwealthpowersthatmayconstraintheexercise
oflegislativepowerundertheexternalaffairspower.

Could theAttorney-General’sDepartmentrespondto whetherthatenhancementofjurisdiction
referredto in thefirst questionis affectedbywhetherthe languagein therelevantarticle ofthe
treatyis mandatory,forexample,as in article 12, or apparentlydiscretionary,as in article 7 and,
in particular, in article 7.3?

A determinationoftheextentto whichCommonwealthlegislativepoweris expandedby atreaty
will involve a considerationofthe exactnatureoftheobligationsin thetreaty,includingwhether
theyarespecificor generalandwhethertheyinvolve an elementofdiscretion. For legislationthat
implementsa treatyto beavalid exerciseoftheexternalaffairspower,the legislationmustbe
appropriateandadaptedto fulfilling theobligationsin thetreaty. Dependingon theexactlanguage
used,discretionarytreatylanguagemayform thebasisoflegislationthatis avalid exerciseofthe
externalaffairspower.
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