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unknownunknown2INNES, Mr Graeme, Human Rights Commissioner and Disability Discrimination Commissioner, Human Rights and Equal Opportunity Commission

unknownunknown2MASON, Mr David, Director, Disability Rights Policy, Human Rights and Equal Opportunity Commission

100002CHAIR Named0CHAIR (Mr Kelvin Thomson)—I declare open this meeting of the Joint Standing Committee on Treaties. As part of the committee’s ongoing review of Australia’s international treaty obligations, the committee will hear evidence on two treaty actions tabled in parliament on 12 March 2008 and 4 June 2008. I understand that we will be hearing from individual witnesses and from witnesses representing various agencies and organisations. I thank witnesses for being available for this hearing. We will now take evidence on the International Convention on the Rights of Persons with Disabilities.

I welcome witnesses from the Human Rights and Equal Opportunity Commission. Although the committee does not require you to give evidence under oath, I should advise you that this hearing is a legal proceeding of the parliament and warrants the same respect as proceedings of the House and the Senate. The giving of false or misleading evidence is a serious matter and may be regarded as a contempt of parliament. If you nominate to take any questions on notice, please ensure that your written response to questions reaches the committee secretariat within seven working days of your receipt of the transcript of today’s proceedings. Thank you again for coming. I invite you to make an opening statement.

unknown2unknown1Mr Innes—Thank you. The Australian Human Rights and Equal Opportunity Commission welcome the recent announcement of Australia’s ratification of the International Convention on the Rights of Persons with Disabilities. We thank the committee for the opportunity to appear today and congratulate the government on its initiative to quickly ratify the convention, giving Australia the opportunity to participate in the election of the first treaty body. We are happy to participate in today’s discussion with a focus on implementation of the convention.

Sixty years ago this year, in the Universal Declaration of Human Rights, the world affirmed that human rights had to be universal. The International Convention on the Rights of Persons with Disabilities gives long overdue recognition that, if rights and freedoms are to be truly universal, they have to include people with disability. Australia is among the first nations to ratify the convention. We are the 30th country to ratify, perhaps a record in ratifications, and more remarkable because of the complexities of our federal system in the ratification process. We are the third country to ratify in our United Nations grouping—western Europe and others—after Spain and San Marino.
I commend the government for moving swiftly to ratify the convention. I would also like to recognise the previous government and their strong support of the convention, which included signing it on the first day it was open for signature and playing an important and positive role during the drafting process in partnership with disability community organisations. Early ratification has provided Australia with the opportunity to participate in the development of the first treaty body to operate under the convention. As a world leader in the development of legislation, policy and services for people with disability, we have much to contribute to such a body. The convention provides some unique opportunities through its national and international monitoring processes for governments around the world, working in partnership with organisations of people with disability and the broader community, to implement the convention. Australia, through treaty body participation, could effectively resource such a process.

More than one-fifth of Australians are estimated to have some kind of disability. This is expected to increase with the ageing of the population. As we get older, more and more of us will have reason to hope that our society really does put universal access and inclusion for people with disability into practice—whether it is a matter of being able to fully use and access housing, public transport and buildings or just basic consumer appliances.

Ratification is not the conclusion of the process of recognising human rights for people with disabilities. In Australia we have made some great advances in disability law and policy, but there is much more to do. We must strive to remove barriers to physical and information access; ensure equal opportunity, not just in theory but in practice, in employment and education; and address the severe inadequacies in supports and services for many people with disability and their families. Ratification of the convention is a symbolic commitment to equal enjoyment of human rights for Australians with disability. I now urge all Australian governments to work together and in partnership with the community to make that commitment a reality. The development of a national disability strategy and a national disability employment strategy which are inclusive of all of the individuals and organisations that need to be involved are two positive steps in the right direction. I congratulate the federal government for initiating this work and confirm the commission’s active participation in it. We will be happy to discuss with the committee today other possible implementation initiatives. I have copies of my opening statement available for committee members.

100002CHAIR0CHAIR—Thank you very much.

HWR2Parke, Melissa, MP0Ms PARKE—Thank you, Mr Innes, for your presentation. I would like very much to hear about other possible implementation initiatives that the commission would support, if you could expand upon that, please.

unknown2unknown1Mr Innes—I suppose the challenge is where to start. I think that the reference in my opening statement to national disability strategies and national disability employment strategies is as good a place as any. The commission has also shaped its work plan in this area to mirror the articles of the convention. I think it is fair to say that there is work to do on many of the substantive articles, such as in the area of better employment of people with disabilities. People with disabilities are unemployed and underemployed in our community at a much greater rate than the broad levels of unemployment and underemployment.

In the area of provision of services, there is a range of issues relating to things such as access to premises; communications and access to the media and the internet—for instance, captioning on television and in cinemas—provision of education; and provision of transport, where the government has established a plan through the transport standards under the Disability Discrimination Act but where there is more progress to occur on behalf of state and federal governments. So, across the range of community activities and across the range of all areas of public life, there are opportunities to continue to include people with disabilities. The commission sees this convention as another tool to assist in that inclusion.

unknown2unknown1Mr Mason—In the end, I think the point is the universality of the convention, that it presents agendas for all elements of government and society in Australia. We see there being work to do for each and every one of the committees of the parliament, for each and every ministerial council and for each and every level of government around Australia—to start. We have seen before now disability being pigeonholed or overlooked as a specialised agenda for a specialised agency. I recall very early in the life of the Disability Discrimination Act, when the then government was taking the welcome initiative to establish a national relay service for access to telecommunications for hearing- or speech-impaired people, that it was seriously proposed that the Human Rights and Equal Opportunity Commission should administer it because it was an access issue. We pointed out, of course, that that would mean we would have to run the railways as well. The point was understood, and it was not assigned to us. That explains some of the difficulty in Graeme itemising all the initiatives, because they are largely to be worked out, I think, as a matter of agendas for everyone about everything.

HWR2Parke, Melissa, MP0Ms PARKE—I have a follow-up question. Do you see that, as a result of the ratification of this convention, there might be increased need for further resourcing of the commission in the disability area?

unknown2unknown1Mr Innes—The commission, as members of the committee may be aware, experienced a 15 per cent budget cut this year. It is ironic, really, in the context of some of the human rights initiatives that are coming from this government. I think the short answer to that question is yes, in that the commission is going to struggle to continue at its level of effectiveness with that impost. However, I do not want to imply by that that I think that the commission ought to be the major or the only focal point for implementation of this convention, because that would go absolutely against the things that I have said and that David clarified in the answer to the first question. If we are to truly implement this convention then we need to be including people with disabilities across a range of areas in the community. Whilst there will be a role for the commission to raise convention and inclusion issues, it is really more appropriate, in my view, for us to be prompting broader areas of government to take on those sorts of roles. If the issue relates to violence against women and the higher than average level of violence against women with disabilities then that needs to be a matter taken on by the task force or committee established by government to address issues relating to violence against women.
If the issue is access to buildings then that needs to be dealt with in the Building Code of Australia. If the issue is the provision of accessible transport, while there are standards under the Disability Discrimination Act, that needs to be dealt with by the providers and regulators of the transport system. In the communications area, my ideal would be that issues to do with captioning and access to the internet should primarily be the responsibility not of the disability area of the human rights commission but rather, as the regulator, the Australian Communications and Media Authority. So I think there is some small need for better resourcing of the commission but more broadly for better resourcing and focusing of the broader areas of the community to ensure inclusion of the whole population, which includes the 20 per cent of Australians with a disability.

NV52Forrest, John, MP0Mr FORREST—Mr Innes, you have said for a second time that 20 per cent of people have a disability, but evidence has been presented to the committee that the worldwide proportion is only 10 per cent. Does Australia have a higher proportion than the rest of the world?

unknown2unknown1Mr Innes—No. I think it is a definitional issue. The Disability Discrimination Act defines disability quite broadly. I think that is the major reason for the figure in Australia being higher than the figures across the world. The definition under the DDA includes physical, sensory, intellectual and psychiatric disability and includes disability in the past, present or future. It is a broader definition of disability, which I think is appropriate. That is the main reason for the differences in the numbers.

unknown2unknown1Mr Mason—One of the machinery provisions of the convention that might be easily overlooked is the one that calls for improved data collection. In Australia, the ABS clearly does an excellent job on many things but we would be interested to see closer attention given to statistics gathering than has been the case even here. Worldwide, the position is considerably poorer. There are many countries that do not collect effective statistics on disability at all. They have not seen a reason to do so because they have not had sufficient focus on advancing the rights and serving the needs of people with a disability. Secondly, as Graeme said, there would be different approaches to the definition. In the course of the negotiations it was clear that some countries were hoping to have a rather restrictive definition or to avoid having disability defined at all because they did not want to confront issues like the status of persons with HIV-AIDS, for example—it being regarded as sensitive to acknowledge the level of that phenomenon in some countries. There are a range of reasons. If anything, that calls for further work in other countries rather than casting doubt on our own ABS figures.

unknown2unknown1Mr Innes—I think Article 31 is the provision that David was referring to.

I0T2Pratt, Sen Louise0Senator PRATT—I want to compliment HREOC and indeed the disability advocacy sector for the leadership role you have played not only locally but also internationally in shaping the convention. I know that you have been key advocates in shaping the convention in international forums. What kind of program will we need to review Australian laws at a state and federal level to see them meet all the convention’s standards and requirements?
unknown2unknown1Mr Innes—Firstly, thank you for your congratulations. I am glad that you have referred to the non-government organisation involvement because Australia’s NGOs that participated in the negotiations of the convention in New York played an outstanding role in that regard, so I very much share your views. In terms of programs, I think that Minister O’Connor and Parliamentary Secretary Shorten have indicated in the work around the national disability employment strategy and the national disability strategy a preparedness to use the convention as a basis for the development of that sort of program. The national interest assessment which was before this committee indicated that there were not laws which would need to change in order to achieve compliance with the convention—indeed, that is the basis for ratification—but, in the broader sense of development of activities and programs and more effectively advancing the position of people with disabilities, there will be actions needing to be followed. The commission is involved in the task force developing both the two strategies that I have referred to, and I am hopeful that the development of those strategies will include negotiation with all levels of government and with broader civil society and will continue to involve strong input from disability organisations so that we will end up with strategies which set out the programs that need to be undertaken and, in fact, initiate the partnerships—because it will not be done by any one sector of society on its own; it needs to be a cooperative process.

I0T2Pratt, Sen Louise0Senator PRATT—In relation to article 12 and article 17, substitute decision making and compulsory assistance, I understand the context in which Australia has viewed its current practices in a general sense as meeting those provisions within the convention. I understand the need to strengthen people’s rights in that regard but also, under certain circumstances, to have provision to substitute decision making and provide compulsory assistance. But I wonder if the convention will provide people who are concerned about this area with recourse to a new test in that regard to see if it is being done adequately, because I know practices vary considerably around the country.

unknown2unknown1Mr Innes—Sorry, I just missed part of your question—’with recourse to’?
I0T2Pratt, Sen Louise0Senator PRATT—Recourse within the convention to use the convention to really look at how we are utilising practices at a local level in relation to those two things.

unknown2unknown1Mr Innes—I guess on the issue of substituted and supported decision making, the commission and the Australian NGOs and the Australian government were of a fairly like mind on the way the provisions were to be drafted, and in that sense perhaps not in accordance with the views being expressed by some other disability NGOs from other countries. I think the convention adequately covers the situation as it exists in Australia and recognises the fact that, as well as the importance that supported decision making should have for people with disabilities wherever that is possible, there will inevitably always be a small group of people with disabilities for whom substituted decision making will need to come into effect. To leave substituted decision making out of the convention would have been to remove the safeguards that are currently available, I think, in Australia from people who were in fact the most vulnerable group of people with disabilities. So I think the convention will provide adequate and appropriate recourse for all people with disabilities in the areas of supported and substituted decision making, but it will largely recognise or support the existing process as it occurs in Australia.

unknown2unknown1Mr Mason—I think the other thing that we have been concerned to emphasise to people in discussions in this area is that effective enjoyment of human rights on the issue, as on most, is a matter of not solely legal provisions but also the provision of adequate resources, services and support to turn rights into reality. We certainly have expressed concern in the course of a number of engagements with mental health issues over the years that people are receiving services, if at all, only in a crisis context for the lack of other, broader and often more appropriate means of receiving health care. That includes people being located within more restrictive treatment regimes and decision-making options that would otherwise be the case if there had been more appropriate and earlier supports and services provided.

I0T2Pratt, Sen Louise0Senator PRATT—So, in that sense, we should be able to look to the convention still as a symbol of leadership in that area to set standards for those things?

unknown2unknown1Mr Mason—I think the answer must be yes.

HWE2Simpkins, Luke, MP0Mr SIMPKINS—Mr Innes and Mr Mason, I regret that I was also late. What sort of impact will the federal budget for 2008 and the 15 per cent cut to the commission’s budget have on the commission? Will there be any impact on the prosecution of the convention?

unknown2unknown1Mr Innes—The funding that was cut from the commission’s budget was provided to the commission to deal with the expected increase in complaints as a result of the introduction of Work Choices legislation. When the Work Choices legislation was rolled back earlier this year, the funding was also withdrawn from the commission. This was unfortunate because the commission’s level of complaints had increased by 60 per cent over the last two years, largely to do with Work Choices issues, and all of the trends indicate that that increase in complaints will either plateau or continue upwards. But the funds to deal with that increase in complaints have now been withdrawn.

The commission has taken the decision that, to take those funds which were put into the complaints budget completely from the complaints budget would mean that delays in complaint handling would occur and that they would occur very swiftly. So the commission has spread the 15 per cent budget cut across the whole organisation. Therefore, in this area, the policy team which David Mason heads up has received a 15 per cent budget cut. That will inevitably impact on our capacity to carry out our policy work and will flow through to work that we might do on the convention. We will do our best to minimise the impact. We do not expect that we will lose staff as a result of the budget cut, but, because we have chosen not to lose staff, we will have a 30 or 35 per cent decrease in program funds, which are the funds that we spend outside broader staff costs to prosecute the work of the commission. So, whilst we will clearly do our best, inevitably there will be an impact on the work of the commission and, yes, it will flow through to the input that we can have on the implementation of the convention.

I0M2Cash, Sen Michaelia0Senator CASH—Thank you, Mr Innes and Mr Mason, for your contribution today. Picking up on some comments you made to Senator Pratt, on a domestic level we have the Disability Discrimination Act and the equal opportunity acts in each state. I note in your opening address, which you have kindly provided to us, you say:

We must strive to remove barriers to physical and information access, ensure equal opportunity—not just in theory, but in practice—in employment and education …

I would like to understand a little bit better: what are the current deficiencies in the legislation that is there to protect the rights of people with disabilities, and will the provisions of the legislation be enhanced by the provisions of the convention?

unknown2unknown1Mr Innes—At a federal level, there are some minor deficiencies in the discrimination legislation which were set down several years ago by the Productivity Commission and for which amendments have been announced. They will be introduced to parliament in the spring session. They are operating or administrative processes within the legislation. But I think that, rather than to deficiencies in the legislation, that statement is referring more to resource and program deficiencies—which are not legislatively problematic in the sense that the level of people with disabilities in the workforce is not something which is controlled by legislation. It is something which is controlled by support from government and by the attitudes of employers in terms of employing people with disabilities. In the education area, there are not legislative bars or disadvantages for people with disabilities participating in the education system, but there are barriers caused by a lack of resources or the way in which resources are provided which impact on people with disabilities. That is why I have put more focus in that statement on strategies than legislative change, because I do not think the major issue here is legislative change; it is change of approach.

unknown2unknown1Mr Mason—We welcomed the announcement last week by the government that there would be prompt action to proceed with the reforms to the Disability Discrimination Act, and we look forward to a position where—if it is as we hope—the Disability Discrimination Act will become again, as it once was, national best practice disability discrimination legislation and that we might see that flow through in the state and territory systems through the process that the Standing Committee of Attorneys-General has announced of pursuing harmonisation of discrimination laws to make them more effective and also more efficient in terms of business costs. But we do see the major issue as being one of resources.

In the education sector, the Disability Standards for Education—which have been in place for nearly three years—were produced by a cooperative process of education authorities, principally. We and the Attorney-General’s Department had only a minor role around that. We will see what people’s responses are when those come up for their first review at the five-year point, but our understanding at the moment is that there is not a great deal of discontent on any side with the standards themselves; it is a matter of resources—firstly, information and know-how and easy access to that and, secondly, as was once observed, money changes everything. That is, we would think, the principal issue in a lot of instances of moving forward on real equality in access in education for children and young people in Australia.

unknown2unknown1Mr Innes—That is borne out by the complaints we see lodged under the Disability Discrimination Act. In the majority of cases it comes down to an issue of attitude or of resourcing, and sometimes a combination of the two.

100002CHAIR0CHAIR—Do you have any comments to make about the optional protocol to the convention, in terms of whether Australia should ratify?

unknown2unknown1Mr Innes—We would support Australia ratifying the optional protocol. I understand that is a matter that is being processed through negotiation with the states. I think that it is appropriate for Australians to be able to pursue complaints internationally if they have not received adequate recognition or determination at the national level, but I think that it would be unlikely that there would be many matters which would go to that level because we have a pretty effective complaints system at both state and federal levels.

HWR2Parke, Melissa, MP0Ms PARKE—We are about to hear from the National Association of Community Legal Centres and the New South Wales Disability Discrimination Legal Centre. I refer to something that is in their submission that I wanted to get your views on. They have suggested:

... broadening ... the scope and powers of the Human Rights and Equal Opportunity Commission ... for example to initiate proceedings into CRPD violations, issue guidelines and standards for compliance and intervene in proceedings concerning ... violations so that it reports on the government’s compliance with the Convention.
Would you have a particular view on that?

unknown2unknown1Mr Innes—I have not seen that section of the submission, so I cannot comment in detail. Were you referring to self-initiation of complaints under disability discrimination legislation?

HWR2Parke, Melissa, MP0Ms PARKE—I believe that the submission refers to HREOC being resourced to monitor compliance and the implementation of rights under the convention.

unknown2unknown1Mr Innes—I am on the record, and I am happy to reiterate it, as supporting the need for a self-initiation capacity to be vested in the Disability Discrimination Commissioner. The difficulty experienced by people with disabilities in lodging complaints is, I think, mainly driven by a concern about the risk of the award of costs in any Federal Court proceedings. To a large degree, when you look at the number of complaints lodged and the number of complaints that go to the Federal Court and then the even smaller number where costs are awarded against people, this is not a concern which is necessarily a real concern. But, if it is a concern in people’s minds and it restricts or limits people from lodging complaints, then that is a problem.

When we develop standards under the legislation—for instance, the transport standards and, if they occur in the near future, access-to-premises standards—the purpose of those standards is to clarify what does and does not constitute discrimination and to operate on a global basis so that across the community access is provided, whether it is to transport or to buildings. If those standards are not complied with, if the only mechanism to enforce compliance with them is for individuals to lodge complaints and if individuals do not across the board lodge complaints, then the value of those standards is decreased or minimised. My personal view is that the effect that those standards could have would be enhanced if the Disability Discrimination Commissioner was able to initiate complaints by serving organisations who were in the commissioner’s view not complying with the standards a show-cause notice as to why the commissioner should not take action against them in the Federal Court. I think it would be process which would be very rarely brought to finality because I would expect the Disability Discrimination Commissioner, having served such a show-cause notice, to sit down with that party and negotiate a resolution.

There is a classic example in Queensland where a council built bus stops which were not compliant, in the view of a number of experts in the area, with DDA transport standards. The action taken against them by a small advocacy organisation was unsuccessful not on the substantive issue of whether or not there was compliance with the standards but for other reasons. If that were to occur more broadly it would be a most unfortunate result, and it is a result which would be less likely to occur if the Disability Discrimination Commissioner had the capacity to initiate complaints, in my view.
NV52Forrest, John, MP0Mr FORREST—I have a question, Chair.
100002CHAIR0CHAIR—You will have to make it quick, John.

NV52Forrest, John, MP0Mr FORREST—I know your job as chair is to keep us to time, but I wonder if Mr Innes might comment on the possibility of an interpretive declaration, if he has any strong opinions on that. This is to cover the issue of immigration.

unknown2unknown1Mr Innes—Do you mean on the interpretive declaration that has been made?

NV52Forrest, John, MP0Mr FORREST—It has been suggested that it might be a future outcome that an interpretive declaration is made to cover the difficulties that have been brought to our attention regarding immigration.

unknown2unknown1Mr Innes—Immigration is currently excluded from coverage by the Disability Discrimination Act, and that has been a longstanding government policy. I am not sure that in my view it needs to go as far as it does. In fact, we are in the process of writing to the Minister for Immigration and Citizenship, not challenging the exclusion from disability discrimination legislation but rather suggesting that there might be some discussions towards a more positive approach to the issues that face people with disabilities seeking immigration to Australia. I think that if we as a society are going to include people with disabilities then we need to have a look at the negatives that we apply, if you like, by making decisions and assumptions about the potential costs that having a person with a disability come to this country might cause, without taking more account of the benefits that a person with a disability can bring.

100002CHAIR0CHAIR—Mr Innes and Mr Mason, thank you very much for coming along and presenting your evidence to us.

[10.48 am]

unknownunknown2KAYESS, Ms Rosemary, Consultant and Representative, National Association of Community Legal Centres and New South Wales Disability Discrimination Legal Centre

unknownunknown2SCHULMAN, Ms Jo, Consultant and Representative, National Association of Community Legal Centres and New South Wales Disability Discrimination Legal Centre

100002CHAIR0CHAIR—Do you have any comments on the capacity in which you appear?

unknown2unknown1Ms Kayess—The Disability Discrimination Legal Centre is an organisation attached to the National Association of Community Legal Centres.

unknown2unknown1Ms Schulman—I am the principal solicitor for the Disability Discrimination Legal Centre.

100002CHAIR0CHAIR—Although the committee does not require you to give evidence under oath, I should advise you that this hearing is a legal proceeding of the parliament and warrants the same respect as proceedings of the House and the Senate. The giving of false or misleading evidence is a serious matter and may be regarded as a contempt of the parliament.

If you nominate to take any questions on notice, could you please ensure that your written response to questions reaches the committee secretariat within seven working days of your receipt of the transcript of today’s proceedings. Thank you very much for coming, and I invite you to make an opening statement.

unknown2unknown1Ms Kayess—Thank you very much. We wish to acknowledge the Gadigal people of the Eora nation, the traditional owners of the land that we are now meeting on. We wish to thank the committee for the opportunity to present today.
Our understanding of the Convention on the Rights of Persons with Disabilities, and of the rights and responsibilities it sets out, is informed by our experience of participating in the ad hoc committee meetings developing the convention since 2002. The New South Wales Disability Discrimination Legal Centre, as a representative of the National Association of Community Legal Centres, was fortunate to send delegates to seven of the eight ad hoc committee meetings and to the UNESCAP workshops on the convention. I myself, as chair of the management committee of the New South Wales Disability Discrimination Legal Centre, was also a member of the Australian government delegation at six of the eight ad hoc committee meetings and facilitated negotiations of the convention article on education. I was the only Australian participating in the working group that developed draft text for the convention.
The United Nations Convention on the Rights of Persons with Disabilities is a historic document. It recognises disability in binding international human rights law for the first time. The New South Wales Disability Discrimination Legal Centre wishes to commend the federal government for recognising the symbolic and practical significance of such a development in disability rights and for having ratified the convention so quickly. As noted in our submission to the Joint Standing Committee on Treaties, Australian law for the most part is consistent with the obligations set out in the convention and in some cases may exceed the obligations contained in CRPD. However, Australia has work to do in order to achieve the full realisation of human rights for people with disabilities as mandated by the convention. The disability sector is excited about working with the government to achieve this.

One of the steps that we believe is required is a national audit of laws, policies and programs relating to people with disabilities, in accordance with article 4(1)(b) of the convention, to ensure that the provisions of the convention are realised in services and practices which have a real effect on the rights of people with disabilities. One area in particular in need of review is the current individual complaints regulatory model. Currently, the burden of the legal change falls on those who are being discriminated against, often the most vulnerable and with the least resources to bear the emotional and financial strain of seeking to overturn the offending law or policy. A true reading of equality under the convention is incompatible with the current system.

Achievement of equality for people with disabilities also mandates review of their access to justice. People with disabilities often face cumulative violations of their rights. However, the current arrangements mean that disability rights services provide a fragmented response to the often interrelated issues. In order to more effectively meet the human rights needs of people with disabilities under the convention and to ensure that we are achieving the most effective use of public resources, we must review the current arrangement of services and conceive of an operating model that provides a more coherent and comprehensive response to the multifaceted needs of persons with disabilities. Obviously, the existing arrangements and any future model need adequate funding in order to meet their obligations under the convention.

The Convention on the Rights of Persons with Disabilities needs to be incorporated into domestic law to ensure that people with disabilities have a means of redress and access to remedies in the event of an abuse of their human rights. This highlights another structural feature of the current system that needs review. The Human Rights and Equal Opportunity Commission is the national human rights monitoring institution, mandated by article 33 of the convention. As Australia has not yet signed up to the optional protocol of the convention, the situation could arise where a person may not have an avenue to seek remedy for a breach. Mechanisms need to be in place within Australia’s constitutional context to ensure an individual’s right to seek remedy. HREOC’s scope and powers need to be broadened—for instance, HREOC should have the power to initiate proceedings to investigate possible violations of the Convention on the Rights of Persons with Disabilities and to issue guidelines and standards for compliance. Needless to say, HREOC will require sufficient human and financial resources in order to ensure national compliance with the convention.
unknown2unknown1Ms Schulman—We also wish to take this opportunity to comment briefly on the declarations made by the government when ratifying the convention. We support the declaration made in relation to article 17, as it recognises that the convention does not create new human rights but rather draws on rights already existing in international law. Compulsory treatment is permissible in international law, in particular under the International Covenant on Civil and Political Rights as a legitimate ordre publique objective, and accordingly compulsory treatment would be imported into the convention on the rights of people with disabilities. To do otherwise would create new international law.

However, in this respect we note that the International Covenant on Civil and Political Rights and other authority in international law goes some way to delineating what ‘treatment as a last resort’ and ‘safeguards’ actually mean in practice. Unfortunately, guidelines delineating some of these concepts as they apply to the Convention on the Rights of Persons with Disabilities were deleted from the article in the final moments of negotiations around the convention. Further elucidation of these concepts is required in the Australian context. We look forward to working with the Australian government on policy and law reform initiatives in relation to concepts such as ‘last resort’ and ‘human rights safeguards’.

In relation to article 18, Liberty of movement and nationality, we notice that the declaration relating to this article made by the Australian government may constitute discrimination. We urge the Australian government to work towards ensuring that Australia’s health requirements for non-nationals are applied within the context of rights set out in the convention.

Finally, there are two outstanding issues which we wish to bring to the attention of the committee. The first issue is ratification of the optional protocol which will demonstrate Australia’s commitment to the international human rights system and treaty monitoring. It will also complement and strengthen existing domestic protection mechanisms and enhance public awareness and understanding of the rights contained in the convention. It is important to note here that the convention is not about complying with minimal standards. It is about recognising the evolutionary aspects of the continual objective that people with disabilities are ensured: social inclusion. Because society will shift and change, and the risk of social exclusion will consequently shift and change, it is vital that there be an extra process by which Australia’s compliance with the purpose of the convention is subject to ongoing review—in particular, where domestic remedies have failed to achieve social inclusion. For that reason we recommend that the government looks toward speedy ratification of the optional protocol.

The second issue is the first United Nations conference of states parties which will take place by 3 November 2008. The nominations for the election of the United Nations convention committee of experts will close on 3 September 2008. Given the tight time frame involved, we recommend that the Australian government take immediate action to identify and nominate Australian experts with disabilities for this committee. We would welcome further consultation on this issue.

100002CHAIR0CHAIR—Thank you very much. Are there any questions?

HWR2Parke, Melissa, MP0Ms PARKE—Thank you very much, Ms Kayess and Ms Schulman, for your presentation this morning. As a former solicitor for a community legal centre may I say congratulations on your role in the development of this very important convention. I notice in your submission that there is a reference to an acknowledgement of Indigenous persons as a specific population group requiring attention. Would you be able to expand a little bit on that?
unknown2unknown1Ms Kayess—It was an area, throughout the negotiations, that was considered extremely important: the recognition of double disadvantage and the experience of multiple factors that can have an impact on a person’s equality. The significant issues that confront indigenous populations, not just within Australia but around the world, is considered an important element to recognise. But at the end of the negotiation process that was not kept within the final text of the convention. We thought it was important that Australia acknowledged the double disadvantage that our Indigenous population experiences with the incidence of disability and also the other impacts of poverty, remoteness, isolation et cetera.

B362Neal, Belinda, MP0Ms NEAL—You have indicated that you would like Australia to ratify the optional protocol. Could you qualify what benefits you believe will be gained by people with disabilities by doing so or what problems will be remedied by that ratification.

unknown2unknown1Ms Kayess—I do not believe that ratification of the optional protocol is just about individual complaints going through to a committee of experts. I believe the optional protocol is important in recognising the jurisdiction of international monitoring. With that comes leadership in the area of disability rights, and it shows Australia’s commitment to the world in wishing to work both domestically and internationally to promote and protect the rights of persons with disabilities. It is also about capacity building at the international level. Australia has had a robust antidiscrimination framework for many years at the state level going back to 1977 in New South Wales but from 1992 at the federal level—very robust antidiscrimination law in the area of disability. We have expertise that we can commit to the international arena in the area of antidiscrimination law, which is only recognised legislatively within 40 countries throughout the world. So we have expertise that we can take to the committee of experts. In recognising the jurisdiction, we also give commitment to the international arena to develop international best practice in the area of disability policy and programs.

I0M2Cash, Sen Michaelia0Senator CASH—Thank you for your submission today. Ms Kayess, just picking up on a comment that you made during your oral submission, you commented on the fact that, under, I believe, current arrangements, the onus of proving alleged discrimination is on people with disabilities.

unknown2unknown1Ms Kayess—They bear the onus of bringing the complaint.

I0M2Cash, Sen Michaelia0Senator CASH—Okay, I just wanted to clarify that with you.

HWE2Simpkins, Luke, MP0Mr SIMPKINS—Thank you very much for what you have brought here today. I want to get some clarification on the optional protocol. In the end, who would determine whether recourse to the committee of experts would be appropriate?

unknown2unknown1Ms Kayess—It would be the Vienna Convention on the Law of Treaties. There is a process that is required. If jurisdiction is recognised by a state, an individual must exhaust all domestic remedies. So, depending on how the process is structured, once all domestic avenues of remedy have been exhausted and have not been successful, they can take their complaint to the international committee of experts.

HWE2Simpkins, Luke, MP0Mr SIMPKINS—So they would work through the Australian legal system and get rejected at whatever levels there are, and then they can decide to take it to the international level. Are there any limitations, laws at state or federal level, that are not working very well at the moment?

unknown2unknown1Ms Kayess—It would be very difficult to give you an answer on that. Australian laws are consistent with the provisions of the Convention on the Rights of Persons with Disabilities, in the sense, I would say, that our immediate realisation—depending on how black-letter the analysis is of the discrimination provisions within the convention—is consistent with the provisions of the convention. But whether we comply is a different question, and it is more difficult. You would need an example to work through to see whether we would be considered to comply and whether there needs to be more progress towards complying, because the convention incorporates hybrid rights. It incorporates substantive rights, but it also incorporates progressive realisation rights—second-generation economic, social and cultural rights. So it is not a case of immediate realisation—that the convention states, ‘You must do this.’ It is a situation where the obligation is to take steps towards achieving those rights, and the measure is against the resources available. So the question would be whether Australia is committing significant resources and making significant progress to achieving the obligations set out within the convention.

unknown2unknown1Ms Schulman—If you did want comment on an area in the Australian context where there is room for improvement from a discrimination lawyer’s point of view it would be the individual complaints regulatory model. It has been referred to in our submission and also by Mr Innes. At the moment, the onus is on an individual who is already disadvantaged to assert their equality rights through discrimination law. So we would suggest that the convention requires a re-analysis of that model.

HWE2Simpkins, Luke, MP0Mr SIMPKINS—But aren’t investigations undertaken on behalf of people through the commission, and backed in that way?

unknown2unknown1Ms Schulman—The commission has an initial investigation and conciliation role, but the investigation is just to confirm that it falls within the legislation. So it is not a judicial investigation. The case of Brandy and the Commonwealth took away that inquiry role of the commission some years ago, because it was found to be in breach of the separation of powers doctrine.

unknown2unknown1Ms Kayess—It is only in the area of discrimination. So if there is any social development or social or economic right that is not covered by the discrimination aspect, or is not within the bounds of the Disability Discrimination Act, there needs to be an avenue of remedy available.

NV52Forrest, John, MP0Mr FORREST—Your submission argues that ratification should be accompanied by an interpretive statement, I think, from my reading in relation to substitute decision-making and compulsory treatment—could you advise me of whether that is correct? So you are not going beyond that, with what the interpretive statement should say?

unknown2unknown1Ms Schulman—No, I do not think we are suggesting that there should be anything beyond that. We are, I guess, quite happy with the interpretive statement that the Australian government has made. We would suggest that there needs to be a further development of these concepts at the domestic level.

NV52Forrest, John, MP0Mr FORREST—So you are happy with the statement?

unknown2unknown1Ms Schulman—Yes.
100002CHAIR0CHAIR—Thank you very much, Ms Kayess and Ms Schulman, for coming along and presenting.

unknown2unknown1Ms Kayess—Thank you.

[11.08 am]

unknownunknown2HERD, Mr Dougie, Director, Office of the Disability Council of New South Wales

unknownunknown2SANDS, Ms Therese, Co-Chief Executive Officer, People with Disability Australia

100002CHAIR0CHAIR—Welcome. Do you have anything to add about the capacity in which you appear today?

unknown2unknown1Ms Sands—I am appearing on behalf of the UN CRPD Ratification Task Force. People with Disability Australia is a member of the task force.

unknown2unknown1Mr Herd—I am a member of the task force as a consequence of my job as executive officer of the Office of the Disability Council of New South Wales, which is the state government’s professional advisory body.
100002CHAIR0CHAIR—Although the committee does not require you to give evidence under oath, I should advise you that this hearing is a legal proceeding of the parliament and warrants the same respect as proceedings of the House and the Senate. The giving of false or misleading evidence is a serious matter and may be regarded as a contempt of parliament. If you nominate to take any questions on notice, please ensure that your written response to questions reaches the committee secretariat within seven working days of your receipt of the transcript of today’s proceedings. Thank you again for coming. I invite you to make an opening statement.

unknown2unknown1Ms Sands—Thank you. On behalf of the UN CRPD Ratification Task Force I congratulate the Australian government for the speedy ratification of the Convention on the Rights of Persons with Disabilities. Australia has played a positive role in the development of the CRPD and has done so in partnership with Australian representative organisations governed by people with disability and Australian organisations working to progress the rights of people with disability.

The evidence we will provide to the committee today will be drawn from the report the UN CRPD Ratification Task Force provided to the Australian government for its national interest analysis. This report presents the outcomes of the consultations the task force conducted in February 2008 with Australian representative organisations governed by persons with disability, the state and territory disability advisory councils and legal services involved with people with disability on the impact of Australia ratifying CRPD. CRPD ratification consolidates Australia’s positive contribution and brings a new and more positive human rights focus on people with disability by governments and the community. However, our report highlights that consultation participants argued strongly that significant and ongoing efforts will be required post ratification for Australia to fully realise the human rights of persons with disability.

We asked the committee to give weight to the implementation measures outlined in section 7 of our report, namely, the incorporation of CRPD into Australian law. The most appropriate and effective means of directing incorporation of the CRPD is as a schedule to a national bill of rights provided that such a bill of rights is supported by robust enforcement and monitoring mechanisms that extend to the CRPD.

The Australian government needs to undertake a national audit of laws, policies and programs in relation to people with disability. Such a high-level review has not occurred since the 1980s, and would provide the basis for the formulation of a national action plan to ensure the realisation of CRPD rights. The Australian government should establish a national office of disability policy coordination within the Department of the Prime Minister and Cabinet, which would operate under a high-level commissioner for disability policy coordination. The Australian government should develop a recurring national human rights action plan for people with disability as a key outcome of the proposed national audit of laws, policies and programs, and its implementation and monitoring should be a key function of the national office of disability policy coordination and the commissioner for disability policy coordination.

There needs to be major enhancements to the National Disability Advocacy Program and the National Network of Disability Discrimination Legal Services. This will ensure that persons with disability have access to affordable support where needed to assert and enforce their human rights.

CRPD implementation will require the participation of people with disability and their representative organisations in policy development, implementation and monitoring. This can be ensured through the establishment or enhancement of representative consultative mechanisms.

We also draw your attention to our report’s discussion of the needs for specific recognition of Indigenous people with disability, which is in sections 8.4 to 8.7 of our report. The task force urges the Australian government to give specific attention in CRPD implementation and monitoring efforts to Indigenous people with disability. 

We also draw the committee’s attention to section 4 of our report, which discusses the unanimous call by consultation participants for signature and ratification of the optional protocol to the CRPD. Such action by the Australian government would demonstrate the genuineness of Australia’s commitment to accountability for the realisation of the human rights of people with disability. It would demonstrate that Australia is not afraid of international scrutiny of its human rights record. In this respect it would also facilitate and buttress Australia’s international leadership in the recognition and respect of human rights.
We note that the Australian government made a number of declarations upon ratification of the CRPD. We draw the committee’s attention to our report’s discussion of CRPD article 12 relating to substitute decision making, which is in sections 8.21 to 8.28, and article 17 relating to compulsory assistance, which is in sections 8.29 to 8.34. The report’s discussion notes that these are sensitive issues that require further discussion with people with disability and their representative organisations. In view of the declarations that have been made, we urge the Australian government to look at policy and law reform in relation to concepts such as last resort and human rights safeguards as well as undertake research and development to look at possible alternatives to substitute decision making and compulsory assistance.

In relation to CRPD article 18, liberty of movement and nationality, the task force is concerned that the declaration relating to this article made by the Australian government may constitute discrimination. We urge the Australian government to undertake policy work to ensure that Australia’s health requirements for non-nationals are applied within the context of the rights set out in CRPD.

Finally, speedy ratification means that Australia can now participate in the first UN conference of state parties to take place by 3 November 2008, and in the nomination and election of a UN CRPD committee of experts. With respect to the nomination of experts for this committee, the UN CRPD ratification task force would welcome immediate efforts by the Australian government in consultation with people with disability and their representative organisations to identify and nominate Australian experts with disability for this committee. Thank you.

I0M2Cash, Sen Michaelia0Senator CASH—Thank you for your submission today. Just picking up on some comments you made in relation to Indigenous people, and looking at page 2 of your submission, one of your recommendations is that the Australian government refer to Indigenous persons in its speech to the United Nations, and you say that this gesture would build on and be consistent with the Australian government’s recent reconciliation initiatives. Can you expand on what practical and real outcomes will be realised for the Indigenous people by making such a gesture?

unknown2unknown1Ms Sands—There are many Indigenous people with disability that were disappointed that there was no specific or substantive article in the convention that recognised their rights, as there were for women with disability and children with disability. I think there is some concern held that this may mean that their particular needs and issues and implementation measures will not look at the specific circumstances of Indigenous people with disability and therefore they may miss out on its benefits, as has occurred with ratification and implementation of other conventions in Australia. Specific recognition of Indigenous people with disability would alleviate that and would be in line with the current recognition that has been provided by the Australian government. The estimates are that at least 35 per cent of the Indigenous population have some form of disability, and that is not including psycho social disability. So it is a very significant part of the population of Indigenous people generally.

I0M2Cash, Sen Michaelia0Senator CASH—On page 2 of your submission you say:

... there is no significant barrier to Australia ratifying the CRPD arising from any fundamental inconsistency between CRPD obligations and Australian laws, policies and programs.
There may be no fundamental inconsistencies; are there any inconsistencies that we should be aware of?

unknown2unknown1Ms Sands—What participants pointed out was that, although there are no fundamental inconsistencies—and I think Rosemary and Jo pointed that out as well in their evidence today—generally speaking in how laws are framed to outline the way the rights of people with disability in Australia should be respected, there are some issues around how that might be applied or around inconsistency in relation to policy and practical procedures that mean that those laws do not take effect. Some of the inconsistencies that participants pointed out are in sections 7.4 to 7.7 of our report and relate to migration law, child protection laws, mental health laws and some disability services law. So, while there is no fundamental inconsistency, participants felt strongly that there needed to be this national audit of policies and programs to really review those kinds of consistency in practice.

I0M2Cash, Sen Michaelia0Senator CASH—Thank you very much.

I0T2Pratt, Sen Louise0Senator PRATT—We have been told that Australia already substantively complies and it makes it easy for us to sign up to the convention, but how do we prevent the notion that Australia already complies from undermining the use of the convention to substantively improve the rights of people with disabilities—which I know certainly need improving—along the lines of the kind of reform program that you outlined? There are two concepts floating out there in relation to the convention and I appreciate it is different for every nation.

unknown2unknown1Mr Herd—We should practice what we preach, because, although there is no fundamental inconsistency between the texts of the laws—either of states, territories or the federal government—and the text of the convention, there are a whole set of challenges that Australian lawmakers, policymakers and implementers such as me, who are public servants, need to take on board about how the formal rights that are enshrined in the articles of the treaty or in any of the laws that are not inconsistent are made realisable and real for people with a disability and their families living in the communities of Australia. It is absolutely clear, to take the concerns of Indigenous people, that their 200-year history of contact with people from my bit of the world has led them to suffer social, economic, cultural and other disadvantages, which includes a much higher incidence of disability than in the white Anglo population that has marginalised that first people’s population. That is also true for people from a non-English-speaking background, but it is also true for people like me: white Anglo-Saxon Protestants who have come to Australia as migrants.

We need to find ways in which we can re-energise the processes that were commenced, let us say, by the International Year of People with Disability and that were further accelerated by the passing into law of the Disability Discrimination Act (1992), and which for some time have perhaps lain more dormant than they should have. We now find ourselves in the position of having an international treaty and a set of domestic laws that ought to give us the opportunity to move boldly forward together as a community to further enshrine in the real lives of people the formal rights that the act gives them. Could I just say—it is an aside, but I think it should be put on record by somebody if it has not already been—that the former Attorney General, Mr Ruddock, I think gave us some leadership here last year when there was still a bit of a debate about whether or not it was a good idea to ratify the treaty. It is now clear that everybody thinks it is a good idea, but the real test of whether or not it is an effective treaty is what difference it makes to people on the ground, living in Bourke and Broken Hill and Ashfield, where I happen to come from. I think the challenge is how we make it real.

I0T2Pratt, Sen Louise0Senator PRATT—Thank you.
B362Neal, Belinda, MP0Ms NEAL—I was interested to hear your proposal to incorporate the convention into domestic law by a bill of rights, to which the convention would be a schedule. Could you elaborate on that?

unknown2unknown1Ms Sands—I am reporting on what is in our report in relation to what consultation participants felt strongly about. This idea was supported by consultation participants in the three roundtables that we held around Australia. There was a definite view that we needed to ensure that, in reality, the convention actually had an effect on people with a disability and that ratification would be meaningless unless there was a strong domestic implementation. A bill of rights was seen perhaps as one way of ensuring that there was recognition nationally for not only people with disabilities but obviously a whole range of people and of ensuring that at a national level there was leadership, and particularly for the incorporation of the CRPD to be enforceable and to have some monitoring components. In terms of incorporation, it would also demonstrate, and have practical effect, throughout Australia and also internationally the commitment to disability rights in Australia. The components of the bill of rights are set out in 7.3 of the report. A number of dot points refer to some of the points that have been discussed already this morning including:

· Capacity for HREOC to intervene in proceedings in which CRPD rights are agitated, or ought to be agitated; 

· Capacity for HREOC to initiate own motion prosecutions in relation to CRPD right violations; 

· Capacity for HREOC at its own motion to develop, issue and monitor guidelines and standards for compliance with CRPD rights; 

· Statements of compatibility with CRPD rights to be prepared for all proposed legislation and all existing legislation undergoing review and amendment; 

· Parliamentary scrutiny of all Bills to ensure their compatibility with CRPD rights; 

· Interpretation of all laws, whether statutory or at common law or in equity, by Courts and Tribunal in a manner that will further CRPD rights …

A range of dot points were discussed by consultation participants around what a robust enforcement and monitoring mechanism might look like in a bill of rights. I would refer the committee to those.

B362Neal, Belinda, MP0Ms NEAL—You envisage that it would impact on people’s individual rights, but also a breach of the incorporated principle would mean that legislation would be struck down, in breach of the principle? Is that how it was thought through? Is that how you anticipate it working or is it not that developed yet?

unknown2unknown1Ms Sands—I would not say it would be that developed. I think the point is that there would be a mechanism to really ensure that there are no inconsistencies in policy, law or programs. From the outset it would be developed consistently with CRPD but, wherever inconsistencies are found, there is the bill of rights to ensure that there is consistency. If people feel there is an inconsistency then there is that recourse to a bill of rights.

HWE2Simpkins, Luke, MP0Mr SIMPKINS—With regard to some of the things you have said, I got the impression that the state and federal laws are pretty good in this country, compared to a lot of places in the world. Would ‘pretty good’ be correct?

unknown2unknown1Ms Sands—Yes.

HWE2Simpkins, Luke, MP0Mr SIMPKINS—Comparable to First World countries?

unknown2unknown1Ms Sands—I think the task force and probably consultation participants felt that Australia is probably a leader in disability legislation, policy, programs and practice. That is true.

HWE2Simpkins, Luke, MP0Mr SIMPKINS—I wonder then why individual groups within Australian society should be singled out for special mention when the laws apply in any case to everybody as Australians?
unknown2unknown1Ms Sands—I think that in practice the laws do not actually benefit people equally or are not applied equally for all people. There are a number of reasons for that. I think the convention itself recognises that there needs to be specific consideration, for example, given to women with disability, as it has a substantive article in relation to that and also incorporates specific measures throughout the various articles in relation to gender analysis or gender specific measures. There is also a specific article on children with disability. As I mentioned before there was some concern that there was not a specific article on Indigenous people with disability, given they also perhaps have particular human rights abuses which are not addressed, generally speaking, through some laws, policies and programs, even though they are meant to cover those particular population groups. 

HWE2Simpkins, Luke, MP0Mr SIMPKINS—There are a lot of programs in this country that target specific groups within society, but with regard to these laws, they are meant to be applied consistently, and if people do not have the same protections then maybe there is a problem with the attitude of enforcement. 

unknown2unknown1Ms Sands—That would be one area. Yes, there may be a problem with attitude, but there may also be a problem individually, in terms of people’s social and economic circumstances, in understanding what the legislation is and in understanding their rights and how to seek redress in the supports that might enable them to seek redress in the particular service provision that enables them to access the community more fully. There are a whole range of reasons why. I think what the CRPD does is provide an opportunity domestically in Australia to look at all people with disability, recognising that they are not a homogenous group, and to look at their specific issues and needs and then how policies, laws and programs can best ensure that everyone is covered in terms of practical reality and their lived experience. That might require some specific measures or policies or programs for specific groups of people with disability.

unknown2unknown1Mr Herd—Can I add that it is almost certainly true that there is a formal equality before the law, but I think we all know that that is not how people’s experience pans out. A very clear example of an area in which there is a difficulty is the references that we and others have made to migration. I can speak with some personal experience, because, as you can tell, I was not born in Woop Woop. I came to the potential discriminatory effects of Australian migration law from a very particular position. There is a point to me drawing on this personal experience, because it goes to a kind of general observation. 

I managed to migrate to Australia as a person with a disability despite all of the advice I was given that it was going to be impossible or nearly impossible. I think I was able to negotiate my way through the formal rights that I have because I am white, Anglo-Saxon, Protestant, middle class, was in a job, was confident to the point of arrogance, was a professional advocate, was trained to be someone who could negotiate their way through the mire of legal systems that they presented and have a 25-year history of working in the disability advocacy sector in Scotland, Europe and now in Australia. Not everyone comes with those sets of benefits. Many people who will come, particularly from a non-English speaking background, would find it more difficult to exercise and realise their formal rights as a consequence of the secondary indirect discriminatory forces that play upon them—which is not to say that Australian law is bad or that it is inconsistent or that it is second-rate but that we simply engage with that process from our different experiences. I am more advantaged in it than others. 

It did not harm me as a potential migrant to find my way through a stream known as ‘distinguished talent’, of which there are only about 250 migrants a year. It did me no harm whatsoever to be working in a field so that I could have a relationship with the then Premier of New South Wales and get his disability advisor to get Bob Carr to sign a letter to say it was a good idea to bring Dougie Herd to Australia. Nor did it harm me at all to have the Premier of Scotland write a letter, because I happened to go to university with him 20-odd years ago and he and I shared a political background that might have something to do with students believing that they could change the world. But if you are the 13-year-old daughter of a professor of English who wants to migrate to Australia and you happen to have cerebral palsy, you will find that you cannot do that. 
If he were still alive, Ludwig van Beethoven would find it difficult to pass through the migration rules and regulations of Australia if he were offered permanent residency to take up a position as composer in residence at Sydney Opera House. Stevie Wonder, who is going to come here later in the year, would find it difficult to migrate to Australia, even though he has the wherewithal to pay for the medical costs associated with his blindness—if they are indeed greater than the medical costs associated with somebody who does not have blindness. The problem really lies in the implementation and interpretation of what it means to be either healthy or unhealthy, to be a person with a disability. I think there is an example of where we need a set of governing principles and policy guidance that will make sure that everybody who comes to Australian law is treated the same, because that is what I understand the purpose of the law is to be—fair to all, regardless of who they are and where they come from.

100002CHAIR0CHAIR—We might draw to a close there. Beethoven might have to finish his unfinished symphony on Christmas Island! We thank you very much for your presentation. 

Proceedings suspended from 11.36 am to 11.54 am

unknownunknown2LAKE, Mr Robert James, Chief Executive Officer, Positive Life New South Wales

100002CHAIR0CHAIR—Welcome. Although the committee does not require you to give evidence under oath, I should advise you that this hearing is a legal proceeding of the parliament and warrants the same respect as proceedings of the House and the Senate. The giving of false or misleading evidence is a serious matter and may be regarded as a contempt of parliament. If you nominate to take any questions on notice, could you please ensure that your written response reaches the committee secretariat within seven working days of the receipt of the transcript of today’s proceedings. Thank you very much for coming along. I invite you to make an opening statement.

unknown2unknown1Mr Lake—Thank you. Positive Life New South Wales is a non-profit community organisation. We represent the interests of people with HIV across New South Wales. We provide a range of services and advocacy to essentially ensure that people with HIV and their families are able to access quality health care and participate in ways that can bring the best quality of life for them. In opening, we would like to add a voice to the chorus that congratulates the government on the early ratification of the convention. We think it is a major initiative and we are really hopeful about what it might bring for people with disabilities in Australia, and that includes people with HIV.

We are part of and support the submissions put forward by the task force. We were part of the final report of the national consultations. We considered the Australian response to support a process of progressive realisation of full citizenship and participation in both theory and practice for people with disability. For us, one of the major benefits of the framework that was adopted under the convention was a broad interpretation and use of the social model of disability to describe and frame the convention.

To indicate why, as an organisation of people with HIV, we are so strongly supportive and part of this, the advantage of the social model is that it is not a diagnostic tool. It is not about which brand or type of disability you have and how that impacts; it is about the social impact. It is about the social barriers that people with disability face. In many respects, the barriers that people with HIV face are not physical; they are attitudinal. As Commissioner Innes mentioned in terms of complaints, attitudes to HIV are often the barriers that people face, particularly in employment and service access.

We wholly support the understandings around the social model because, in many respects, living with HIV in 2008 in Australia can be compared to living with other chronic illnesses and what are called episodic conditions that fluctuate in their impact. There are similarities for people living long term with cancers, diabetes and a range of other illnesses where the impacts change and the onus is on the broader environment to work in ways that limit the barriers that people face.

In a lot of our work there are so many parallels between the growing needs of an ageing population and, from our perspective, the needs of an ageing population of people with HIV that little cubbyholes are not very useful in this process. We believe that sustainable responses, rather than exceptional responses, will work best for people with HIV in the longer term in how we live, how we work and how we access health care.

I would like to move to some particular parts of the convention. I reiterate our support for the ratification of the optional protocol. We believe it is a measure of accountability that the Australian government should support and we particularly believe that it is a statement of regional and international leadership. For those reasons, Australia should ratify it. As you would understand, there are particular parts of this convention that are more or less relevant for people with HIV. The declarations around compulsory assistance and substitute decision-making are, generally speaking, less relevant for people with HIV; however, in terms of compulsory HIV treatments, potentially that is an implication.

Our main responses have related to the migration declaration and to the situation for people with HIV who seek to migrate to Australia, whether as business migrants or as refugees. We acknowledge the migration declaration. It reflects the status quo in Australia, and we think it should be seen as a starting point in considering the need to improve the decision-making process for migration decisions for people with a disability. We think national sovereignty is acknowledged, understood and accepted throughout the convention and throughout Australian law. We think the Australian government should work through a flexible, considered approach to migration decisions that seeks to identify not only the risks but also, more clearly, the benefits to Australia on a case-by-case basis and throughout the migration program.

We consider that there is a need for the impact of migration to be better assessed from a financial, economic and social perspective. The National Ethnic Disability Alliance is appearing later. We support their views on this issue, which are much more detailed. We think Australia’s approach to migration should acknowledge the broader benefits that people with disabilities, whether alone or as part of a broader family unit, can bring. People with disabilities, whether in Australia or internationally, are beneficiaries of and contributors to society’s wellbeing. They are not solely beneficiaries.

Internationally, particularly for people with HIV and their families and communities, strong affirmative statements and actions by Australia show leadership and they model really good programs. A human rights based response that promotes inclusion supports work that addresses stigma and discrimination. While stigma and discrimination are very critical issues for organisations like ours and for people with HIV, we are not the only people who have experienced stigma and discrimination. We see things that model strong responses to challenge that as being very constructive measures. Australia has played this role in HIV for nearly 30 years in a range of ways, and that is internationally accepted. That has happened since the beginning of the epidemic. Arguably, in the same way that it has taken early leadership on this issue, Australia took very early leadership in addressing HIV in Australia.

In our submission and in our comments to the consultations, we made the point that, in terms of the impact of these changes on people with a disability, we thought accountability, transparency and a planned response would add to the benefits for Australia of the progressive implementation of the convention. As you probably would have seen in many of the submissions, generally speaking, there are very few measures taken that solely benefit people with disabilities. There are often other beneficiaries. The most obvious example is changes around the physical environment and the built environment. If you reframed the flexible employment practices to think about a broader community of people—parents and even people with a temporary illness—it can benefit the whole community. To measure what works and what does not, there is a need to ensure that reporting on the achievements and challenges is transparent and is not solely a government to government process, whether that be local government to state government, state government to federal government or internationally.

The Productivity Commission inquiry has been brought up a few times. It was a very detailed consideration of the DDA and its impact. We think there is a lot of value in looking back at that report and that process. I do not want to labour the point, but I would like to reiterate that the responsibilities and benefits of this convention sit not just with the governments of Australia but also with business and the broader community. I think there is therefore a need to get some ownership around this convention, once it is rolled out, and an awareness of its benefits by the broader community.
We, again, would support any moves, whether or not it is as part of the preamble, to acknowledge that Aboriginal and Torres Strait Islander people with HIV and with disabilities generally experience at least a double disadvantage in Australia. Australia is in a unique position to acknowledge that as part of the process of working with the convention.

The last point that I would like to make is that in terms of how people initiate processes and complaints, one of the things that we struggle with are the requirements around disclosure and the action that has had to be taken before a person even seeks redress with their hospital or employer. The processes of disclosure are huge disincentives and, therefore, measures that are not reliant solely on individual action or on the individual being the catalyst are critical if we are going to be able to really measure how well this works.

100002CHAIR0CHAIR—Thank you, Robert. I have two questions which come out of your submission. Firstly, you indicated opposition to the exemption in the Disability Discrimination Act concerning insurance. You expressed a view that the insurance industry might be able to do better with insurance for people with disabilities. Did you want to say anything more about that?

unknown2unknown1Mr Lake—Yes. The reason that I did not speak to that was that I got a sense that that was getting a bit too much down into the details. The exemption tends to be used, particularly in relation to HIV, on the basis of the now fairly outdated assessments around the prognosis for HIV. Often where insurance is rejected it is on the basis that people think that HIV means the person is going to die. In terms of health or life insurance, we are fairly actively involved in a campaign to work with the insurance industry to provide some new information around life expectancy figures that are coming out of the current research. I suppose I felt that that was a bit too much detail to talk about today, but it is indicative in that it is what we said in our reports to the Productivity Commission—that is, we particularly focused on the migration and insurance exemptions.

100002CHAIR0CHAIR—The second thing that you referred to was the idea of independent public annual reporting on outcomes and progress, rather than bureaucratic exercises. I am interested in the ‘who’, or the mechanism, of that. Obviously, organisations like HREOC do some of that, and we are all interested in what they have to say about these things. How do you see that happening?

unknown2unknown1Mr Lake—There will probably be a range of views. For example, in New South Wales an organisation called the Independent Pricing and Regulatory Tribunal make decisions about price changes and utilities. They publish a report and then seek submissions on the basis of that report. Over the years people have made submissions that are really based on social impact and affordability et cetera. So the idea that there could be a report published that people could comment on before a final report was sent is one of the mechanisms that we thought about.

I0T2Pratt, Sen Louise0Senator PRATT—Your submission highlights the difficulties for migrants to Australia with HIV and AIDS. I wonder if you might place on the record for us some detail about the manner in which people are affected by the policy, so that if we choose to reflect on it within our report we can have a bit more detail.

unknown2unknown1Mr Lake—One of the main mechanisms where this comes into play is the assessment, I think by the Chief Medical Officer, of the financial impacts of the lifelong costs. I think the last thing I heard was that it was somewhere around $350,000. A lot of that can generally be tracked back to the cost of the medications that people with HIV are on. As Dougie pointed out, that is independent of whether the person has the means and is willing to cover those costs themselves. So it is about the decision-making process, separate to any sense of benefit, because often people are seeking to come in as part of partnerships, as part of families and things like that. They all have other contributions to make. It is not an absolute ban because sometimes, depending on how you are able to present the information, people have been approved. I think that there is a lack of equity in that process because a person who is, say, a business migrant from Canada would get a different response to a family of refugees where one person may have HIV—that is, in terms of their access to support, their understanding of the system and their access to work. It is not an equitable system.
HWE2Simpkins, Luke, MP0Mr SIMPKINS—Are you saying a business migrant from Canada would be treated differently from a refugee?

unknown2unknown1Mr Lake—No. I am saying that they would be able to present a different case and advocate in a different way. It is not an absolute process; people are able to make presentations.

HWE2Simpkins, Luke, MP0Mr SIMPKINS—Would I be right in saying that a person’s perceived contribution to society would be a factor in that?

unknown2unknown1Mr Lake—That is not part of what the Chief Medical Officer is asked to consider. They are asked to consider the financial costs. That is where the figure of $350,000 comes from.

I0M2Cash, Sen Michaelia0Senator CASH—That is $350,000 per person?

unknown2unknown1Mr Lake—Yes. That is the assessment over a lifetime.

NV52Forrest, John, MP0Mr FORREST—How do you see the convention progressing the issue of insurance?

unknown2unknown1Mr Lake—To be honest, I am not quite sure. This is not just an issue for Australia; it is an issue all around the world. In the US and in a range of places these same discussions are being had. In a number of instances, research around life expectancy has been used to inform the insurance actuaries about the changing situation. We will progress this by talking about it with the insurance industry and presenting up-to-date research. At a national level that is probably how we would try to progress that. Over a longer time there will be a better understanding of the changes. It is just that it sometimes takes time to catch up with what has happened over the last 10 or 15 years.

I0M2Cash, Sen Michaelia0Senator CASH—Thank you for your submission today. Is the reference to Indigenous and other persons with HIV merely a gesture? What practical outcomes will be realised by Indigenous and other persons with HIV merely by making reference to them?

unknown2unknown1Mr Lake—It is a gesture and it is a symbol, and I think gestures and symbols sometimes have weight, particularly from a national government and the UN. There is a network of Aboriginal people with HIV, which is called the Positive Aboriginal and Torres Strait Islander Network, or PATSIN. We want to give them a sense that we want to work with them and progress issues for them. Being acknowledged and not being seen as just an add-on is really important. It is interesting because, in Aboriginal communities, disability and HIV do not have a very high profile. Generally, the discussion is around health, and within that there would be a talk around these issues. We have been able to involve Aboriginal people more in our organisation by showing them that we want to do things and can do things.
I0M2Cash, Sen Michaelia0Senator CASH—I suppose I am looking for real and practical outcomes as opposed to just gestures. By including them, can you point to any real and practical outcomes?

unknown2unknown1Mr Lake—The fact that there is a network of Aboriginal people with HIV is actually quite significant in terms of the issues that have been identified within smaller communities. It is a strong step. One of the reasons that that network developed was by us creating a framework, saying, ‘We’ve got a place here where we want you to come and work—and work with us.’ Again, symbolically, we make gestures around acknowledging Aboriginal land in our meetings that just say, ‘This is a place we want you to feel comfortable to work in.’ I think there are a whole lot of things that you do to change that environment, but taking active steps is one of the ways to do that.

I0M2Cash, Sen Michaelia0Senator CASH—Thank you very much.

100002CHAIR0CHAIR—As there are no further questions, thank you very much, Robert, for coming along and for your presentation.

[12.15 pm]

unknownunknown2CRUISE, Miss Jessica Lillian Davis, Acting Senior Solicitor, Public Interest Advocacy Centre

unknown2unknown1Miss Cruise—I take this opportunity to apologise that the Chief Executive Officer of PIAC, Robin Banks, could not be here today. I hope that I can be of assistance.

100002CHAIR0CHAIR—Thank you. Although the committee does not require you to give evidence under oath, I should advise you that this hearing is a legal proceeding of the parliament and warrants the same respect as proceedings of the House and the Senate. The giving of false or misleading evidence is a serious matter and may be regarded as a contempt of parliament.

If you nominate to take any questions on notice, could you please ensure that your written response to questions reaches the committee secretariat within seven working days of your receipt of the transcript of today’s proceedings. Thank you very much for coming along, and I invite you to make an opening statement.

unknown2unknown1Miss Cruise—Thank you. I will possibly reiterate precisely what was in our recent letter sent to the joint standing committee. Firstly, I will give just a very brief outline of what PIAC is and does. The Public Interest Advocacy Centre is an independent, non-profit, law and policy-making organisation. We seek to promote a just and democratic society, primarily by making strategic interventions in relation to public interest issues. We identify public interest issues and, where possible and appropriate, we work cooperatively with other organisations to advocate for individuals and groups affected.

As I said in our recent letter, we both welcome and applaud the government’s swift ratification of the convention. We welcome the opportunity today to again contribute to the consultation process. We consider that the swift ratification of the convention, together with the role in drafting and consulting, will enable Australia to really take a leading role and to add very valuable expertise to the convention’s implementation, hopefully through the putting forward of a representative to sit on the committee.

It might be of assistance to mention the two issues that we highlighted in our recent letter, which is a suggestion for policy instruments that might accompany the convention. In saying this, I am relying heavily on the AFDO submission that was provided in February this year. PIAC had a particular issue with the definition of disability. Although there is not a strict definition contained in the convention, we were concerned that the definition of sorts that appears in the preamble is or could be construed more narrowly than the definition that is currently set out in the Disability Discrimination Act. We were concerned that the convention had taken an impairment based assessment of disability, and we had a little bit to say about that. Would you like me to expand on that?

100002CHAIR0CHAIR—Certainly.
unknown2unknown1Miss Cruise—What we were concerned about was that, if a disability was seen as the inability of somebody with a disability to interact with their environment, if and when that person was provided with a means of being able to overcome that and interact with the environment they may not then be considered to have a disability. PIAC was concerned that that was the case and made the submission that the recognition of rights and protection under the convention should be triggered by the fact that the person had an impairment, not by their interaction with the environment. That was one suggestion that we made.

The second suggestion related to the recognition before the law and legal capacity. On article 12 of the convention, which relates to recognition before the law and legal capacity, we suggested that that be interpreted as permitting and even requiring substitute decision-making arrangements as a last resort and subject to effective legislative standards. They were primarily issues of interpretation, and PIAC considered that it would be of assistance for the government to provide statements of interpretation in relation to those two issues in particular. Unfortunately, I was not involved in the process, but there are several more issues of that nature raised in the submission, which PIAC would probably also be in accord with.

100002CHAIR0CHAIR—Does anyone have any questions?

HWE2Simpkins, Luke, MP0Mr SIMPKINS—Could we just have an example of what you meant about that impairment?

unknown2unknown1Miss Cruise—If a person was unable to walk up the steps of a particular building and that building was then changed—for example, a ramp was provided to enable the use of a wheelchair—then, under the current definition of sorts in the preamble, it could be interpreted that that person no longer had a disability because the means had been provided for the interaction with the environment, with that particular building, to occur. Does that explain it?

HWE2Simpkins, Luke, MP0Mr SIMPKINS—It makes perfect sense. I thought that, just because one building is okay, it does not mean that that person is not still challenged by other circumstances, other buildings or whatever.

unknown2unknown1Miss Cruise—That is precisely our point. We did not want the fact that a means could be provided to overcome the particular instance to mean that the person did not still have a disability. That was our concern. So my understanding is that, in the Disability Discrimination Act, the impairment is more closely associated with the person and their particular disability than with their interaction with the environment. It is a subtle difference, I think, but one that PIAC was concerned should be raised.

HWE2Simpkins, Luke, MP0Mr SIMPKINS—So what, then, would be the potential outcome? What could happen to that person if a ramp to the building was put in and they were then classified as no longer disabled?

unknown2unknown1Miss Cruise—Their rights to make a complaint would, I think, essentially be extinguished. So perhaps they—

HWE2Simpkins, Luke, MP0Mr SIMPKINS—Of course, for that building; but what about—

unknown2unknown1Miss Cruise—Yes, it is a particular example. The concern was that that person may no longer have standing to bring a complaint.

NV52Forrest, John, MP0Mr FORREST—Surely the DDA would overrule the provisions of the convention? It is the indigenous law.

unknown2unknown1Miss Cruise—Yes.

NV52Forrest, John, MP0Mr FORREST—So the DDA would overrule anyway. So your concerns should not be justified. I am only an engineer; I am not a lawyer.

unknown2unknown1Miss Cruise—That is correct. We consider that the definition of ‘disability’ in the DDA is broader than the one in the convention, but I suppose, where you have an overriding international piece of legislation, it could potentially be argued before a court that we need not have gone as far as we did. PIAC’s position is that Australia has done rather well to date, and we do not want there to be an opportunity for that to be downgraded in the future.

100002CHAIR0CHAIR—Okay. Can I ask you about the optional protocol. You said in the submission:

PIAC looks forward to participating in the consultation process regarding ratification of the Optional Protocol …

Do you have a view about it?

unknown2unknown1Miss Cruise—Our view is that we consider it to be absolutely essential that Australia also ratify the optional protocol. The reason for that is that it is all well and good to have a convention that says so many wonderful things, but, if governments are not held to account for the implementation of the things said in the convention, it is arguably meaningless. We also consider that it is very important for individuals to have a mechanism to make a complaint in relation to the convention. So there are two reasons why we consider that to be very important.

100002CHAIR0CHAIR—On the question of substitute decision-making, I take it from what you have said and from your submission that you agree exactly with how the government has handled it.

unknown2unknown1Miss Cruise—PIAC’s point is that there may be a little bit of ambiguity in the current terms of the convention, and in order to overcome that we think that a statement setting out the government’s view in detail would be helpful. But, yes, in general we agree.

I0T2Pratt, Sen Louise0Senator PRATT—I have a question by way of a follow-up to that. I read, from what you are saying here, that substitute decision-making is already allowed for within the convention. Could you explain that in a little bit more detail?

unknown2unknown1Miss Cruise—It might be helpful if I refer to the AFDO submission. I cannot find the section, so I will speak from memory. My understanding was that PIAC’s concern was that the wording of the convention appeared, at least on the face of it, to outlaw substitute decision-making, but PIAC’s position is that in instances where there are proper protections it may well be of benefit to the person and also provide a great deal of empowerment to the person—sorry, I think I am getting confused myself. Assisted substitute decision-making was, in PIAC’s view, important for a person who might not be able to make their own decisions without assistance. So our objective was that that be allowed under the terms of the convention.

100002CHAIR0CHAIR—Any other questions?

NV52Forrest, John, MP0Mr FORREST—If substitute decision-making is a last resort, you have got to have some specified process, do your not, to establish that it is a last resort?

unknown2unknown1Miss Cruise—Yes, certainly, and we would suggest that that might be formalised. I suppose the general and accepted definition is ‘after having exhausted all other possibilities’. So, if everything has been tried to assist a person with some incapacity and it is simply not possible for that person to make their own decisions, with all of the assistance that could be provided, then substitute decision-making would be the last resort.
NV52Forrest, John, MP0Mr FORREST—But is that if the person is actually in a coma? There are degrees of cognitive ability. Even the most mentally disabled person still has some capacity to make decisions.

unknown2unknown1Miss Cruise—Certainly. I suppose it would be up to a medical professional at that point to make an assessment of whether a person had legal capacity to speak of. Exhausting all other avenues would include an assessment, certainly, of whether a person continued to have capacity.

NV52Forrest, John, MP0Mr FORREST—Okay.

100002CHAIR0CHAIR—Just going back to that question of the definition of disability, why does it make a difference whether the government adopts the definition of disability in the Disability Discrimination Act, presuming, as John Forrest mentioned earlier, that the Disability Discrimination Act is going to apply in any event? What is the practical difference?

unknown2unknown1Miss Cruise—I think, while it is true that our current legislation generally will override, there is the potential right now for arguments in real matters that perhaps we have gone too far. To give weight to that argument, if I were the solicitor on the other side in that matter, I would be saying our international obligations are only at one level, yet Australia has gone to the next level. I suppose if there were any scope for statutory interpretation of, for example, the definition in the DDA then a person arguing for a narrower construction of that definition could point to international law and perhaps persuade a judge that our definition is too broad. We consider that a statement from the government would make that type of argument obsolete and that we could continue with the broader definition in the DDA.

NV52Forrest, John, MP0Mr FORREST—It is a random interpretation.

unknown2unknown1Miss Cruise—Yes, it is. Where you are going to have an argument about statutory interpretation, of course international law would be considered, so we think it will perhaps avoid that sort of argument in a real case.

HWE2Simpkins, Luke, MP0Mr SIMPKINS—I am just exploring the optional protocol situation again. Would it be the case that, as we have covered previously, if someone has exhausted their options with Australian law and is still dissatisfied with the outcome and if the government has adopted the optional protocol, that would then give someone recourse to go to the international committee?

unknown2unknown1Miss Cruise—That is my understanding.

HWE2Simpkins, Luke, MP0Mr SIMPKINS—Okay. Is there then an obligation on the Australian system for recourse to be required after the international committee has made a judgement?
unknown2unknown1Miss Cruise—Do you mean if there were a decision in favour of the individual?

HWE2Simpkins, Luke, MP0Mr SIMPKINS—Yes, of the individual.

unknown2unknown1Miss Cruise—Should there be recourse or would there be? I think PIAC would say that, if an individual’s complaint were taken to the committee and found to be substantiated, then it could potentially mean that there was an issue within Australian domestic law that needed to be rectified. I am not really prepared to say how that should happen today but, yes, I think it would be indicative of an issue that needed to be at least approached and considered by the government.

HWE2Simpkins, Luke, MP0Mr SIMPKINS—How do we rate within the world? What would your view be?

unknown2unknown1Miss Cruise—I think there are certainly no inconsistencies between our current domestic law and the convention. I think that we can take, and have in the recent past taken, a leading role in relation to this convention, and I think we are rating quite highly.

100002CHAIR0CHAIR—As there are no further questions, thank you very much for coming along and giving us your presentation.

unknown2unknown1Miss Cruise—Thank you.
[12.36 pm]

unknownunknown2KLJAJIC, Ms Kelly, Disability Chair, Federation of Ethnic Communities Councils of Australia

unknownunknown2WADIWEL, Dr Dinesh, Executive Director, National Ethnic Disability Alliance

100002CHAIR0CHAIR—Welcome. Although the committee does not require you to give evidence under oath, I should advise you that this hearing is a legal proceeding of the parliament and warrants the same respect as proceedings of the House and the Senate. The giving of false or misleading evidence is a serious matter and may be regarded as a contempt of the parliament. If you nominate to take any questions on notice, could you please ensure that your written response to questions reaches the committee secretariat within seven working days of your receipt of the transcript of today’s proceedings. Thank you very much for coming along. I invite you to make an opening statement.

unknown2unknown1Dr Wadiwel—Thank you. I will make the statement on behalf of both of us. We have had a chat about what I am going to be talking about today. NEDA, if you are not aware, is the peak body representing people with disability who are from non-English-speaking backgrounds. As the committee would be aware, one in five Australians has a disability and one in four Australians is from a non-English-speaking background, so we reckon there are probably almost one million people with disability in Australia who are from non-English-speaking backgrounds.

I am pleased to work today with the Federation of Ethnic Communities Councils of Australia, which is the peak body representing Australians from culturally and linguistically diverse backgrounds, on this very important issue. The joint submission that NEDA and FECCA made to this committee highlighted some issues of importance relating to people from culturally and linguistically diverse backgrounds in Australia. Both NEDA and FECCA are very pleased to hear about the ratification of the convention. We believe this sends a positive signal to people both within Australia and internationally about the values and the rights of people with disability. Of course it affects people from NESBs as well. However, NEDA and FECCA are disappointed with one aspect of the ratification process—namely, the interpretive declarations that were made by Australia upon ratification, in particular the strongly worded declaration around the migration health assessment, which will be the subject of our discussion today.

NEDA is disappointed about the declaration for a number of reasons. Firstly, I do not believe that the sector was given an adequate opportunity to examine the wording of that declaration. This is, we note, an important issue not only for people with disability but also because, as the interpretive declaration is out there to the international community, it will affect how other nations will choose to interpret this important convention.
Secondly, I am concerned that the interpretation will become a barrier to appropriate forms that benefit the rights and wellbeing of people with disability, including in this case migrants with disability. That is why we believe it is very important how that declaration is worded. That does not take away from the momentous event associated with Australia’s ratification of the treaty, and we look forward to engaging in some positive dialogue around these issues.

As I said, I would like to focus on the migration health assessment as this is an area of particular concern for NEDA and FECCA. As committee members would be aware, potential migrants and refugees to Australia are subject to a health assessment in order to determine their eligibility. In most cases, including for humanitarian entrants, the assumed future costs associated with the health condition or disability are taken into account as part of the assessment procedure. The health assessment is not subject to the Disability Discrimination Act because that is an exception and thus it was acknowledged by the Productivity Commission in 2004 that ‘some of these criteria may indirectly discriminate against some people with disabilities in that they will be less likely to meet the criteria than people with no disability’.

The justification for this potential indirect discrimination is that it is intended to protect Australia’s limited health resources and maintain priority access to health services for Australian citizens and residents. However, the policy remains discriminatory and NEDA and FECCA believe that this discrimination is unfair, is disproportionate in relation to its purported aim—that is, to safeguard scarce health resources—and often has dramatic social consequences that affect the whole community. An example of the social harm that this policy has exacted is the way in which it splits families. Many families make the difficult decision to leave behind a son or daughter, a parent or grandparent with disability or illness in order to migrate to Australia. Families in these circumstances often desperately attempt to navigate migration application procedures in order to reunite family members who have been excluded as a result of the health test. I am sure many members here today will be familiar with families in this situation. Many migrant families are able to relate their own stories of loss and grief in relation to a family member who has been unsuccessful in their attempt to migrate to Australia because illness or disability has affected their application. Arguably, the barriers faced by migrants and refugees with disabilities have an impact on the cohesion and wellbeing of the whole Australian community. These are issues that affect all Australians, in our opinion.

Committee members will know that NEDA has been doing some work in this area. NEDA and FECCA made a submission to this committee highlighting some of these issues. Earlier this year we sought legal advice from human rights barrister Dr Ben Saul, Director of the Sydney Centre for International Law at the University of Sydney. Previously we were looking to release this advice later in the year. We had imagined that the treaty would be ratified around the International Day of People with Disability. Thankfully, it has been ratified earlier. We have also taken the opportunity to release a report which details some of that legal advice that NEDA has received around that convention, which I released yesterday. An electronic copy has been sent to the committee but I also have a hard copy which I will leave behind for committee members.

The summary of the legal advice is as follows. Health requirements under migration law are in principle permissible under human rights law in order to safeguard scarce medical resources. There is no question that a health test is in this case appropriate and does not necessarily contravene international law. However, the current health assessment may give rise to unjustifiable indirect discrimination against refugees and migrants with disability and thus does not comply with the equal protection obligations under article 5 of the UN convention. Indirect discrimination against refugees and migrants with disability may occur, firstly, because the threshold of the health test is set too low to adequately balance the interests of nondiscrimination against people with disability with the preservation of scarce health resources. Thus, in some cases the health assessment may lead to discrimination that is not proportionate to the policy objective of preserving health resources for all Australians.

Secondly, indirect discrimination against refugees and migrants with disability may also occur because the evidentiary requirements are not sufficiently strong, for example, in relation to accurately quantifying the future cost of community illness or disability. Under the health test, effectively the health officer has to assess the potential costs over the whole lifetime. So it is a fraught exercise and potentially open to some difference of opinion.

Finally, indirect discrimination against refugees and migrants with disability may occur by inadequate procedures to take into account an applicant’s ability to pay for the costs attributable to their own disability or illness. Currently under the law an application is not allowed to take into account the ability for an individual to pay their own costs. Potentially, for example, you may have a migrant who has significant means behind them and is able to demonstrate that over their life they can pay for their own health costs, but that is not taken into account in the application.

NEDA has also received some information regarding the 10-year waiting period that currently applies to disability support pensions for migrants with disability. People may be aware that, except for humanitarian migrants, migrants have to wait a period of 10 years before they are eligible for the DSP. This is a policy that we believe has caused significant financial hardship and social exclusion for many migrants and their families. Our advice on this issue is that the 10-year waiting period for the disability support pension interferes with their human right to an adequate standard of living and to social protection under article 28 of the convention, the right to health under article 25 and may, in certain circumstances, be contrary to inhuman and degrading treatment provisions in article 15 of the UN convention.

Our sense is that the point of entering this convention is to engage in a process of positive law and policy reform that guides us into the future in terms of improving the wellbeing, the rights and the participation of people with disability. We hope the government and the committee take on board our suggestions for some positive improvement in the implementation plan. Thank you for the opportunity to make this presentation today.

I0M2Cash, Sen Michaelia0Senator CASH—Thank you for your submission today. On a point of clarification for me, if the changes you propose are made, to what extent, in your opinion, should the Australian government bear the future costs of providing health and other services to a person with a disability who would, under the current system, be refused entry to Australia?

unknown2unknown1Dr Wadiwel—The legal advice we sought looked at other Western nations and the way they applied their own immigration policies. The jurisdiction that was most similar to Australia was Canada. The wording of the health assessment in Australia is that if there is ‘potential significant health costs’ then that may be a reason to refuse an application. Under the Canadian legislation the wording is ‘excessive health costs’. That creates a different bar. Effectively it puts the onus on government to show that somebody is going to impose excessive costs on the health system and is going to prevent citizens and residents from accessing health services. To me that seems a much more reasonable approach and it does not risk the kinds of discrimination that we believe we see today with the current health assessment.

NV52Forrest, John, MP0Mr FORREST—You made reference to the provision of the legal opinion to the committee. I wonder whether we could have a look at it now. There may be some questions that we want to raise as a result of that.

unknown2unknown1Dr Wadiwel—Here it is.

NV52Forrest, John, MP0Mr FORREST—Thank you.

HWR2Parke, Melissa, MP0Ms PARKE—Thank you for your presentation today. If the policy were to be changed to take into account ability to pay, would you have an objection to that on the basis that it would still be discriminatory for other persons with disabilities, or would you see that as, at least, a kind of partial win?

unknown2unknown1Dr Wadiwel—Ideally we would be looking at a suite of reforms. Obviously, this issue would not necessarily be on the table if the DDA applied to the Migration Act. We would not be having this discussion because the DDA would presumably shape the assessment. We prefer to work with government in looking at the best sorts of solutions. As I said, that includes the term in the health test—’significant’ versus ‘excessive’ health costs—and finding a way to change the threshold level for that particular test. There is the question of ability to pay and taking that into account. In addition to that we would look at the kind of evidentiary requirements that are also associated with the test. We are effectively asking the medical officer to make a very significant judgement, so should there be the right to a second opinion on that? Should there be different sorts of evidence requirements in assessing what the potential costs associated with an illness or disability might be over a lifetime? It is a very significant decision to ask anybody to make. So those are the sorts of areas where I think there are potential for improvement.

The final thing that we are quite interested in is: what is the potential social contribution that individuals make? As I understand, this is not necessarily taken into account when somebody applies to migrate. If we are operating in the environment of the convention, we are looking at the broad contribution that people with disability do make to our society and to our communities and how we value those broad contributions. That would include consideration of the social contribution that individuals make.

HWR2Parke, Melissa, MP0Ms PARKE—Have your organisations made submissions to the Minister for Immigration and Citizenship on these matters?

unknown2unknown1Dr Wadiwel—We have previously made submissions to the immigration minister. We look forward to forwarding the report that we released yesterday to the minister for his consideration. It is a hard issue in the sense that there are a number of competing interests that policymakers have to balance. But we do feel that the current processes are quite unfair and in many ways lead to social exclusion and the splitting of families and communities, aside from the broad message it sends to people with disability that they are a burden and a financial cost. In the spirit of the convention that is what we are trying to address.

I0T2Pratt, Sen Louise0Senator PRATT—What kind of leverage do you think the convention provides on this issue if it were to be agreed to and signed without an interpretive statement on this issue?

unknown2unknown1Dr Wadiwel—Regardless of the interpretive declaration, it creates a set of guiding principles around how we actually approach law and policy and the effects for people with disability. In that sense, regardless of the declaration it does provide a path for looking at difficult areas of law, including the migration health assessment. The unfortunate aspect of the wording of that declaration is that it is a particularly strongly worded declaration. I would hate for organisations such as NEDA who approach the immigration minister to be turned away because of that declaration. We are yet to see how that will impact on our ability to use the convention, but I would hope that it was not going to be a barrier to our policy work in the future.

I0M2Cash, Sen Michaelia0Senator CASH—In relation to point 3 of Dr Saul’s legal opinion, which you have kindly provided to us, he says that there is a provision for the minister to waive health requirements in two instances. The second is where the minister is satisfied that granting the visa would be unlikely to result in undue cost to the Australian community or undue prejudice to the access to health care or community services of an Australian citizen or permanent resident. So we already have the capacity to waive the health requirements in those circumstances. You are saying that that is not enough and there needs to be a wider discretion.
unknown2unknown1Dr Wadiwel—The waiver reinforces what is problematic about the existing law, because the waiver operates as an exception rather than the rule.

I0M2Cash, Sen Michaelia0Senator CASH—So you would rather the rule as opposed to the waiver?

unknown2unknown1Dr Wadiwel—We would all hope, I guess, that the convention provides for fair law and policy and not a waiver as a way to make the law fair.

I0M2Cash, Sen Michaelia0Senator CASH—Are there instances that you know of where the minister does exercise this waiver in relation to the undue health cost or prejudice to the community?

unknown2unknown1Dr Wadiwel—There are people who have received that waiver and who do make it to be part of the Australian community. People would be aware that part of the context around this issue of waivers is that the minister is currently reviewing that capacity. He has indicated very clearly, I think, that he is dissatisfied with the amount of intervention the minister has to step into around immigration law because the law in its first instance, presumably, is unsatisfactory. That certainly applies to this case around the migration health assessments. While there certainly are people who do make it through, to me it is far more preferable to have a fair set of laws that everyone understands and that apply equally to everyone. If you leave something to discretion, it is discretion.

I0T2Pratt, Sen Louise0Senator PRATT—Would you like to comment on the manner in which the waiver versus the application of the rule as it currently stands might exacerbate double discrimination, in that the inaccessibility of the immigration system is likely to impact most on people who are already suffering other forms of discrimination?

unknown2unknown1Dr Wadiwel—I am a little hesitant to comment because I am not really across all the cases of where people have been waived and where people have not. My sense is just to reinforce the importance of having fair law and policy versus relying on a waiver. Presumably, if something is left to discretion then you will not have the fair application of natural law. So, presumably, people who have fewer resources may have a less persuasive application and may not do so well through that process of relying on a waiver. Again I would reinforce that our preference with the health assessment is to establish some fair principles to start with.

100002CHAIR0CHAIR—Thank you very much for coming along and giving us your presentation this morning. I will now close this public hearing concerning the Convention on the Rights of Persons with Disabilities.

Proceedings suspended from 12.58 pm to 2.03 pm

unknownunknown2SQUIRE, Mr Lyle Victor, Director, Cairns Marine Aquarium Fish
unknownunknown2SQUIRE, Mrs Deanne Michelle, Legal Adviser, Cairns Marine Aquarium Fish

Convention on International Trade in Endangered Species of Wild Fauna and Flora

100002CHAIR0CHAIR—We will now take evidence on the Convention on International Trade in Endangered Species of Wild Fauna and Flora. I welcome representatives from Cairns Marine Aquarium Fish. Thank you for coming along. Although the committee does not require you to give evidence under oath, I advise you that this hearing is a legal proceeding of the parliament and warrants the same respect as proceedings of the House and the Senate. The giving of false or misleading evidence is a serious matter and may be regarded as a contempt of the parliament. If you nominate to take any questions on notice, could you please ensure that your written responses to those questions reach the committee secretariat within seven working days of your receipt of the transcript of today’s proceedings. I invite you to make an opening statement.
unknown2unknown1Mr Squire—Cairns Marine is a family company comprising four directors: my mother, my father, my brother and me. We employ directly over 30 people, including marine biologists, parasitologists and aquaculture technicians. We have been in business for close to 15 years now and for the past decade we have been working with sawfish. Sawfish represent a minuscule percentage of our overall income per year, ranging around the one to two per cent mark of our actual turnover.

Our involvement with sawfish has primarily been as a result of my own personal interest in and passion for these animals. My motivation for this is not one born from potential financial gain; rather, it has been one born from the firm belief in the work that we do and the value of it.

We supply aquaria throughout Australia and the world. Over the past 10 years we have been responsible for the majority of the sawfish that are currently living in public aquaria around the world, and this is something that we are very proud of. At present there are approximately 35 Pristis microdon in captivity in public aquaria around the world, across 10 countries. These animals are seen by in excess of 40 million people per year. We believe that this is a vital step in the process of education and raising global awareness of the plight of these species.

In addition to the conservation benefit that the public aquaria provide, we also facilitate a broad range of research activities, and this is done at no cost to the actual researchers. Without our self-funded involvement with the species, this research simply would not occur. The cost for access and for researchers to get to the areas where the sawfish live is extremely high due the preferred habitat and location of the sawfish. Cairns Marine has a long history of sharing resources, our infrastructure and our knowledge with scientists throughout the world.

Cairns Marine and HSI share a common desire, and that desire is to ensure that there is a long-term, viable future for sawfish. We differ only, I believe, in how we seek to achieve those goals. I think that HSI are misguided about certain aspects, and I am very thankful for the opportunity to come here today, along with my wife, Deanne, to discuss these issues. One thing that I am compelled to specify early is that this is not about Cairns Marine’s bottom line; there is far more at stake here for sawfish conservation and for research and global awareness.

Our involvement with sawfish is underpinned by an absolute confidence and belief, through the years of fieldwork that I have participated in and through collaboration with researchers, that the limited take of sawfish for public display is sustainable and, furthermore, that it can be very beneficial to the overall future of this species. We, along with other sawfish experts, believe that this does not threaten wild populations. The annotation in its present form provides a framework for this work and research to continue into the future, whilst also providing the necessary protections for these animals against the key threats that have been identified as contributing to the decline of sawfish globally. Thank you.

100002CHAIR0CHAIR—Thank you very much, Mr Squire. We will go to questions.
I0M2Cash, Sen Michaelia0Senator CASH—Thank you, Mr Squire, for your submission today. In terms of the current annotation for the exclusive purpose of allowing international trade in live animals to appropriate and acceptable aquaria for primarily conservation purposes, what other purposes are also contemplated by the annotation?

unknown2unknown1Mrs Squire—It is really part of conservation, but along with that conservation goes education and research in the aquariums. Obviously, some aquariums are also doing captive breeding, so that would all be encompassed in that definition.

I0M2Cash, Sen Michaelia0Senator CASH—The sticking point between you and HIS is whether or not the annotation should be in appendix 1 or appendix 2. Could you elaborate on the advantages of having the sawfish listed in appendix 2, in particular in relation to captive breeding?

unknown2unknown1Mr Squire—One of the main reasons we sought the appendix 2 listing for the species to enable that to occur is that the majority of the super-aquariums that are capable of housing these animals and that have the budget and population going through the doors to see captive breeding processes enabled are for-profit models. As a result of that, you end up with the sticking points as to the finer points of CITES: is it for commercial gain? If it is in an establishment, that is for profit. The main concept behind that was to remove that ambiguity so that we had a framework in place to ensure that we could still get those animals into the establishments that are most likely to achieve the most through that process.

I0M2Cash, Sen Michaelia0Senator CASH—Are you aware whether you supply this type of fish to an aquarium that is really using it for commercial purposes? Or do you have your own process in place to ensure that it is done to promote conservation?

unknown2unknown1Mr Squire—For a start, the ambassador agreement outlines a range of aspects that have to be put in place prior to an aquarium being able to take hold of these animals. In the past there has been some speculation about whether these animals could go to private people, for example. That is not possible. These animals can only go to public aquaria that meet certain requirements in terms of education, the signage that they display and the information that they are to provide. We are of the belief that, when you have these aquariums that are managing to get in excess of three million people through the door per year and exposing people to these animals, they are, in turn, able to develop an empathy with the public which, in turn, we believe fosters a desire to conserve.

unknown2unknown1Mrs Squire—If I can add one further thing. You asked about one of the big differences of having the sawfish on appendix 1 as opposed to appendix 2. Certainly, you can still export animals on appendix 1, but it has to be done in accordance with article 3. Article 3 requires that, when the animals are sent overseas, that overseas country issue an import certificate. It is the overseas country which determines whether the aquarium is suitable to house the animals and what purpose they will be used for. The annotation actually puts the onus back on Australia to say that that aquarium is beneficial. That is a really important step for Australia. Rather than leaving it to these overseas countries to determine, Australia now has the control.

I0M2Cash, Sen Michaelia0Senator CASH—Thank you for that point of clarification.

unknown2unknown1Mr Squire—It is also important to note that the difference between the appendix 1 and the appendix 2 listing, as far as Australia is concerned, is very little. In appendix 1, the emphasis is really placed on the importing country. So, from a strict CITES perspective, without taking into account the annotation, the implications for Australia as an exporter do not change that much. That is one of the reasons why we believe that the annotation actually provides greater measures of control within Australia and greater protection.

HWR2Parke, Melissa, MP0Ms PARKE—Thank you for your presentation, Mr and Mrs Squire. I can see from your submission and the supporting submissions, of which there are several, that Cairns Marine provides very important research and support for other researchers on sawfish in Queensland and that you have recently established a not-for-profit trust for sawfish. That is something for which you are to be congratulated.
I note that Cairns Marine unapologetically relies on cost recovery through international trade in order to carry out research activities in Australia and that this contributes to the conservation of species in Australia because there is no other funding available for that purpose. What I understood the thrust of the HSI submissions to be is that the export of these fish may well aid in research and conservation of the species in Australia but that export has to be primarily for conservation purposes and there is a query as to whether education as a casual side effect of public display is really a conservation purpose. If you could address that question it would be helpful.

unknown2unknown1Mr Squire—Certainly. Firstly, I think there can be no denying the conservation benefit of having these animals on display in aquariums overseas, regardless of the educational component. Whilst I do not doubt that in the slightest, you only have to look at the actual CITES submission that the US put forward to see that a great proportion of the information that was relied upon regarding the biological aspects of the animals came from captive animals in public aquariums. If they had not had those animals in those institutions they would not have been able to get all that information from them in the first place.

At present we have sawfish scattered around the world, and that is a key interest for the aquariums. Ultimately they are attempting to breed these animals, and our long-term goal is to see small pockets of potential breeding populations within these institutions so that we can learn more about them. I think that that forms another aspect of the conservation benefit.

HWR2Parke, Melissa, MP0Ms PARKE—It is not a requirement of the importing aquariums that they do a captive breeding program, is it?

unknown2unknown1Mrs Squire—Not captive breeding, but the ambassador agreement has certain requirements that they have to meet. For example, with growth rates they have to inject the animals with—

unknown2unknown1Mr Squire—We do that prior to the export. We inject the animals with tetracycline so that if there is a tragedy and an animal is lost there can still be some data collected from that animal for growth rates.

unknown2unknown1Mrs Squire—There are a variety of requirements set out in the ambassador agreement that the aquarium must meet to satisfy Australia’s requirements that they are being shipped for conservation and education purposes.

HWR2Parke, Melissa, MP0Ms PARKE—In your submission, the export of these fish is not simply a cost recovery exercise for you, but do you believe that in the importing aquariums there is a definite primary conservation purpose?

unknown2unknown1Mr Squire—Absolutely. The people that are at these aquariums believe in what they do. They are extremely passionate about it. They put their life and soul into these animals. I do not think they can achieve that unless they believe that there is some greater good for it.

unknown2unknown1Mrs Squire—Almost every single aquarium is doing research on the sawfish in there. They are doing growth rates and surveys on the biological characteristics of sawfish et cetera. If you read the society’s proposal, almost the only information they have on the biological characteristics of animals comes from research in aquariums. It certainly would not be available if those animals were not in aquariums.

unknown2unknown1Mr Squire—Could I continue on the cost recovery aspect?

HWR2Parke, Melissa, MP0Ms PARKE—Yes.

unknown2unknown1Mr Squire—I note there has been considerable interest in what a sawfish is worth. In 2005, 2006 and 2007 Cairns Marine exported a total of 11 Pristis microdon. Those animals sold for a total value of $82,000. It costs Cairns Marine between $15,000 and $25,000 to do a trip, depending on where we are operating and how many personnel are required to go on that trip. We had to complete four trips to achieve those collections, so you can see very quickly that, regarding the cost recovery component, if we are breaking even then we are doing well. If anything, the business is really subsidising that. Again, it is because when we do these trips we have researchers with us and we believe in it, and that has been my passion for the past many, many years.
100002CHAIR0CHAIR—The trips are only for sawfish, is that right?

unknown2unknown1Mr Squire—That is correct.

unknown2unknown1Mrs Squire—We probably should stress that often only one or two sawfish might be retained by Cairns Marine but sometimes we catch up to 10 or 20, and those animals are tagged and released. So there is research being done during the trip as well.

unknown2unknown1Mr Squire—Whilst we may only collect two animals in a trip, recently we participated in a trip where there were 23 sawfish tagged and released in a four-day period. So you can see straightaway that in a limited stretch of river there are a considerable number of these animals, and you can also see that it is not about taking whatever we can manage to catch.

HWR2Parke, Melissa, MP0Ms PARKE—The department referred to a CSIRO report that was prepared in advance of the conference of the parties. The report seemed to say that there is very little information on sawfish abundance in Australia and that the numbers have declined drastically along the east coast, with sawfish now virtually extinct in New South Wales and south-east Queensland. Anecdotal reports from recreational fishers as far north as Townsville suggest that the species were once very common in the Ross River but over the last 10 to 15 years have not been recorded. Information from a number of recent projects suggests that sawfish populations in some areas, such as the Kimberley region of Western Australia, are still healthy while in other regions populations have been fished down. Then there was informal advice provided from one of the authors of the report that it is far too early for any quantitative data to support a finding that the species is quite healthy and that, in his judgement, up to 10 juvenile Pristis microdon could be taken from Australian rivers annually without impacting on the sustainability. He refers to Australian rivers, and the emphasis seems to have been on the Kimberley region of Western Australia. If your company is taking them specifically from one part of Northern Queensland, do you have a sense of whether that could be impacting upon the sustainability of the population Australia wide?

unknown2unknown1Mr Squire—There are several things in that statement. Firstly, the statement about animals being extirpated from northern New South Wales et cetera refers to the green sawfish. That is not the species in question here. The Pristis microdon has not been recorded in northern New South Wales. It is acknowledged that, yes, they have suffered decline on the east coast of Queensland. There is no doubt about that. We do not collect specimens from the east coast of Queensland for that purpose; we are collecting from the Gulf of Carpentaria. Our collection range occurs from the Wenlock River, which is near the tip of Cape York, all the way down to the Leichhardt River, which is in the southern areas of the Gulf. So we have been spreading our area of operation considerably.

Regarding the location of these animals, as juveniles they inhabit the freshwater river systems and will travel up to 500 kilometres inland. The adults are living in the sea and returning to the mouths of the rivers to spawn. There is a 50-kilometre strip along the coast there that has the ability for interaction with commercial fishing. Otherwise that strip inland is basically protected for the microdon. So the microdon have a large area in which they cannot be impacted upon by fishing. Given those life history parameters, the range that we are operating in and the fact that there are still good populations of them in the Gulf of Carpentaria, no, I do not believe that we are impacting upon them at all. I am absolutely confident that we are not. Other researchers have done far more work in the Gulf of Carpentaria—namely, Stirling Peverell of the Queensland Department of Primary Industries and Fisheries. I note that he wrote a submission regarding our involvement with the sawfish.

unknown2unknown1Mrs Squire—We should probably stress that the area they access is hundreds of square kilometres. You are not talking about a small range; you are talking about perhaps 25 major river systems throughout Northern Queensland in which these animals are found. Cairns Marine accesses them from all these different river systems. You might go to one river system and then not go back there for years. There is a huge area that they are accessing.

unknown2unknown1Mr Squire—It is our belief, from what we have seen, that the number of sawfish per river system is measured in thousands rather than in hundreds. That is by the simple fact that you can work a relatively small section of river system and you can collect a large number of animals within that small area. If you extrapolate that across the network of that river system, you get to some fairly large numbers fairly quickly. There has not been enough work done on that to quantify the populations, but that is certainly something that we are hoping to contribute to in the future.

HWR2Parke, Melissa, MP0Ms PARKE—Thank you. I understand that you participated in the most recent conference of parties meeting, at which the sawfish listing was agreed. Can you please tell us about your role in that delegation?

unknown2unknown1Mr Squire—I note that I have been described as a lobbyist, I suppose, to get attendance at that. Basically, my involvement stemmed from the fact that, for several years preceding the CITES conference, I attended DEWHA and gave presentations on our work with sawfish. I did so voluntarily prior to this issue of them being nominated for the CITES ever coming up. When the sawfish had been listed for the CITES, I again attended DEWHA and gave a presentation. From there, I was invited to participate in the delegation. As far as my role was concerned, it was based on advisement. It was spelled out to me in no uncertain terms that I had to follow the company line. That is the crux of it.

HWR2Parke, Melissa, MP0Ms PARKE—Did you fund your own trip?

unknown2unknown1Mr Squire—Yes, I did.

unknown2unknown1Mrs Squire—We should probably state that, for many years, Lyle has been presenting papers on sawfish throughout the world at various international conferences, so it was not an unusual thing to be presenting a paper to DEWHA. It was after one of those presentations at DEWHA that he was actually requested to attend the delegation. It was not that he requested to attend. It just does not happen like that. He is recognised throughout the world as an expert on sawfish, and that is why he was invited to attend.

HWR2Parke, Melissa, MP0Ms PARKE—Thank you.

100002CHAIR0CHAIR—You started talking about the populations of sawfish, and we will just stick with the Pristis microdon. How many do you think there are?

unknown2unknown1Mr Squire—Again, I believe that the numbers per river system are measured in thousands. Given that there are over 25 major river systems across Northern Australia, that is about the best we can come up with at this point in time.

unknown2unknown1Mrs Squire—There was a recent meeting in Brisbane last week on sawfish in particular, and one of the focuses of that was whether or not the sawfish was going to change on the EPBC Act.

unknown2unknown1Mr Squire—No, that is—

unknown2unknown1Mrs Squire—Certainly, there is no recommendation that the current listing be changed. In the last year, there has been extensive research on sawfish and certainly the research that has been done is showing very positive signs. There has been work done by Stirling Peverell and also by the Murdoch University on genetic sampling, which is very promising.

100002CHAIR0CHAIR—You mentioned the 11 sawfish exported annually from Australia. Do you think that is the demand foreseeable in future or do you think that might change?

unknown2unknown1Mr Squire—No, that was 11 sawfish exported over three years.

100002CHAIR0CHAIR—My apology.

unknown2unknown1Mr Squire—Having said that, there have been years preceding where there were in excess of 10 exported, in the early periods. So really the demand, so to speak, is not consistent. It depends on aquariums that have been built or the restructuring of an aquarium.

100002CHAIR0CHAIR—Do you think it will increase in future or stay the same?

unknown2unknown1Mr Squire—I think it will undulate. It is certainly not on an exponential curve, as I have seen some of the NGOs describe it.

100002CHAIR0CHAIR—What about breeding them in captivity? What do you think the prospects are for that?
unknown2unknown1Mr Squire—I think it will inevitably happen. There have been some positive steps with Pristis pectinata at Atlantis in the Bahamas. They have had young which have been aborted, and they have stepped up their efforts to get a handle on what is happening there. They are using ultrasound equipment on the sawfish and monitoring them far more regularly. I think it is only a matter of time, especially given the size and scale of some of the establishments and the professional care that they are offering. We are very confident that it will occur.

100002CHAIR0CHAIR—How do you catch them?

unknown2unknown1Mr Squire—We collect them in a set net, typically. We can also use a baited hook.

100002CHAIR0CHAIR—How do you transport them?

unknown2unknown1Mr Squire—Initially we transport them back to the facility by road in aerated containers. Once we get them back to the facility we potentially hold on to the animals for several months. Through that time they are typically subjected to various research activities. At the moment we have a PhD student in-house who is working on the sensory biology of the sawfish, which is a world first. We are very hopeful that this will provide some answers to potential mitigation from capture for these animals. Once we have held them for a period of months and they are feeding and healthy and ready, we transport them to the aquaria by air freight, which is an extremely costly business.

100002CHAIR0CHAIR—You air freight them to their destination overseas?

unknown2unknown1Mr Squire—Yes. We have a facility that we hold the animals in. We have a range of different holding capacities there and professional staff to care for them. They are treated for parasites and a host of other nasties they carry from the wild environment. Once they are stabilised and acclimated we look to export them.

I0M2Cash, Sen Michaelia0Senator CASH—If there was any risk to an animal or if it was showing signs of distress during the months it was with you at your aquaria, would you still export it, or do you have another process in place?

unknown2unknown1Mr Squire—No. For a start, we guarantee live arrival, so our reputation is on the line every time. Obviously there is also a suite of protocols in place for that export and also notification to DEWHA in the event that there is a fatality. We do not take chances with these animals.

unknown2unknown1Mrs Squire—And there has never been a fatality.

NV52Forrest, John, MP0Mr FORREST—I want to ask a pretty silly question, though it is probably relevant. I have a completely open mind; I do not know what I think at the moment. What I would like to know is: what happens now without the treaty, what happens with appendix II and what happens with appendix I—in terms of regulatory supervision not only of the animals’ welfare but of the level of science and investigation that is going on? I am still trying to figure out what the fuss is about. The objective is to conserve the species, and it seems to me that the best way to do that is to have an organisation like yours involved in its welfare. We have got all this evidence that does not support your case. What is the difference?

unknown2unknown1Mrs Squire—The appendix I and appendix II requirements for Australia, without the annotation—

NV52Forrest, John, MP0Mr FORREST—Go back a step. What happens now without the treaty?

I0M2Cash, Sen Michaelia0Senator CASH—There is a treaty.

unknown2unknown1Mrs Squire—The annotation is already in.

NV52Forrest, John, MP0Mr FORREST—Okay. So the issue is about appendix I or appendix II.

unknown2unknown1Mr Squire—We are already operating above and beyond the requirements that CITES places on an appendix I listing. By moving it to appendix I, the difference it will make to the work that we do is that it then becomes a complicated issue of: how does the aquarium demonstrate that it is primarily not for commercial benefit if is a for-profit organisation? If it is a not-for-profit organisation it is not a drama, but because most of the large-scale aquaria are for-profit there are a whole range of difficulties associated with it. It becomes extremely subjective.
unknown2unknown1Mrs Squire—Appendix I animals can be exported and certainly there are aquariums in the US with appendix I animals. When they are profitable organisations, it is a very technical argument for them to show that the animal is not for commercial purposes but for conservation and education. They have to keep records of the numbers coming through. It is a very difficult requirement for them to satisfy. It is very technical.

NV52Forrest, John, MP0Mr FORREST—But it is not impossible.

unknown2unknown1Mrs Squire—No, it is not impossible but the focus becomes whether it is financial rather than whether there is a true conservation benefit. At the moment, if it is on appendix I, it is the overseas country that decides. With the annotation, it is Australia that decides whether or not these animals go over not the importing country. That is the difference.

I0M2Cash, Sen Michaelia0Senator CASH—Ultimately, your argument is that leaving it on appendix II actually provides the checks and balances that we need to ensure that it is being exported for conservation purposes.

unknown2unknown1Mrs Squire—With the annotation as it is worded.

I0M2Cash, Sen Michaelia0Senator CASH—With the annotation as opposed to commercial purposes at the other end.

NV52Forrest, John, MP0Mr FORREST—What I do not understand is what difference it makes to you. You still get to export eight or nine of these fish depending on, as you say, the sale. What difference does it make to your organisation?

unknown2unknown1Mrs Squire—The difference is that if the importing country cannot get their import permit obviously they cannot do it. CITES recognises that every single country interprets the legislation differently. Certainly some US aquariums are able to satisfy its requirements but each country takes a different view. You may find that aquariums that are able to promote conservation purposes do not have the computer facilities or the infrastructure to say, ‘Okay these people are coming in to see conservation benefits not to see the animals.’ It is very difficult for them to satisfy the requirement and some countries may not grant it. The US does in some cases—we just do not know. Different countries interpret it differently.

NV52Forrest, John, MP0Mr FORREST—That is still the objective though. I just cannot see what difference it makes to your organisation. We are only talking about a small number of animals. You say you want them to go to places where the research can be advanced. I cannot figure out why it makes any difference to your organisation.

unknown2unknown1Mrs Squire—If the countries cannot get the import permit, they cannot take the animals. So Cairns Marine cannot export them.

NV52Forrest, John, MP0Mr FORREST—Presumably, that would be because they are not interested in conservation and are only interested in commercial outcomes.

unknown2unknown1Mrs Squire—No. It is very difficult. There are very technical requirements set by CITES. For example, Sea World might be an aquarium that is run for profit but it has huge research facilities and does enormous amounts of research. How do they show that the animal is there for research and not for commercial purposes?

NV52Forrest, John, MP0Mr FORREST—Presumably by their outcomes. They have developed the science and they now know how to make these fish pregnant—

unknown2unknown1Mrs Squire—But you have to prove that and it can be difficult for the aquariums to prove in advance that that will be the result before the animals are shipped. It is not good enough afterwards to show that this is the research we have done. They have to prove that in advance.

I0T2Pratt, Sen Louise0Senator PRATT—I want to follow up on the issue of the implication of appendix I versus appendix II in terms of the types of institution that you are able to export the fish to in relation to how aquaria differ to zoos. There might be more zoos that are not for profit versus the number of aquaria internationally. Do you have any comments in relation to how that influences this debate?

unknown2unknown1Mr Squire—Zoos are typically government owned and run or owned by the city and are quite often set up on that not-for-profit model, whereas with the large-scale public aquaria that is probably very uncommon. It is the reverse. When you look at the US, for example the Ripley’s chain have three large-scale public aquaria throughout the United States. They are keen advocates for conservation and research and yet under the CITES aspects they would struggle to import these animals. At the moment they are probably the key driving force behind wanting to implement breeding programs in the United States. That is what this issue of the different appendix comes down to, as I think it is a crime to rule those people out from being able to access these animals when they are the ones that are most likely to be able to achieve the results.
unknown2unknown1Mrs Squire—It is the large aquariums with the big budgets that are able to fund the research in the captive breeding programs.

NV52Forrest, John, MP0Mr FORREST—Presumably the funding is provided by their commercial interests; by people who are prepared to pay to come through the gates. I would have thought it is a pretty easy argument to get through.

unknown2unknown1Mrs Squire—You would think so, but that has not been the case.

unknown2unknown1Mr Squire—Because they are a commercial entity taking gate takings through the door, then it is argued that them displaying the animal is primarily for commercial benefit. That is the argument that goes around and around and where it becomes subjective.

I0T2Pratt, Sen Louise0Senator PRATT—I want to ask, in relation to the use of appendix II, if Australia, because the onus is back on us, applies the conservation interest when sawfish are exported?

unknown2unknown1Mr Squire—Sorry, is the question: what are the conservation benefits to Australia?

I0T2Pratt, Sen Louise0Senator PRATT—Yes, the manner in which that test is applied so that you are differentiating between sending a sawfish overseas just for public display purposes versus whether they are following through with other research—for example size and feeding—and whether that kind of data is being collected compulsorily.

unknown2unknown1Mrs Squire—Yes, the ambassador agreement requires them to do certain things. One of those things is that they have to set out their proposals for signage, their education to the public et cetera to DEWHA. DEWHA assesses it, and if it is acceptable then they will approve the ambassador agreement. The ambassador agreement sets out other things that have to be done as well.

unknown2unknown1Mr Squire—It is not something that is taken lightly by DEWHA and it takes several weeks to months to assess applications.

100002CHAIR0CHAIR—Thank you very much for coming along and for your presentation.

[2.42 pm]

unknownunknown2ANNESE, Ms Danielle, Program Manager, Humane Society International

unknownunknown2BEYNON, Ms Nicola, Senior Program Manager, Humane Society International

100002CHAIR0CHAIR—Welcome. Although the committee does not require you to give evidence under oath, I should advise you that this hearing is a legal proceeding of the parliament and warrants the same respect as proceedings of the House and the Senate. The giving of false or misleading evidence is a serious matter and may be regarded as a contempt of parliament. At the conclusion of your evidence, will you please ensure that Hansard has had the opportunity to clarify any matters with you. If you nominate to take any questions on notice, could you please ensure that your written response to questions reaches the committee secretariat within seven working days of the receipt of the transcript of today’s proceedings. Thank you for coming along. I invite you to make an opening statement.

unknown2unknown1Ms Beynon—Thank you for having Humane Society International back again to talk to you. We do appreciate the seriousness with which you are treating this issue. We have read the submission that Cairns Marine Aquarium Fish put in and the supporting statements. As a result of reading their view and the number of issues that they have disputed with us, we would like to inform you that we stand by our initial submission and the supplementary submissions that we have sent. We still fully believe that what we have told you is the case. Cairns Marine Aquarium Fish have suggested to you that the Australian population of the freshwater sawfish is not critically endangered, that IUCN will sometimes declare a global classification for a species that is critically endangered and then subpopulations will have a different category of threat. It is true: IUCN does do that for some species, but it has not done that for the freshwater sawfish. We have brought with us the species profile from the IUCN, which we can table and leave with you. It describes the freshwater sawfish as being ‘critically endangered’ across its range, all populations are fragmented and all are in decline. The Australian population may be relatively more robust, but the important word there is ‘relatively’. It really is relative: it does not mean that they are robust; it is relative to a very dire situation that we have globally for this species. The other very important point to remember about that is that the annotation applies to the species; it does not apply just to the Australian population. Therefore, that appendix II listing and that annotation is open to being used by exporters, wildlife traders and entrepreneurs wherever this species occurs, not just in Australia and Cairns Marine Aquarium Fish.

Another matter that Cairns Marine Aquarium Fish disputed with us was our suggestion that the trade in live specimens of the species is of growing concern. They suggest that it is not. Again, we are supported in this by the IUCN profile for the species, where they state, under threats to the species:

There is increasing demand for live sawfish to put on display in public aquaria, with most specimens sourced from Australia.
They state that very clearly as a threat to the species and one that is growing or has the potential to grow. The annotation facilitates that.

We just heard the arguments of Cairns Marine Aquarium Fish on the issue of ‘for primarily conservation purposes’. They have noted in their submission that it is something of an irony that Humane Society International is disputing language that is suggesting that a trader has to demonstrate a net conservation. It is true; it is really ironic, because Humane Society International has argued that, when you trade in critically endangered species and so on, you should have to prove that there is a net conservation benefit. The problem here is that the interests of Cairns Marine Aquarium Fish do not fall neatly within appendix I or appendix II, so they have created this special annotation just for the interests of Cairns Marine Aquarium Fish.

The problem is that ‘for primarily conservation purposes’ has not been defined by CITES, whereas ‘for non-commercial purposes’ has been defined in a number of resolutions. It is well understood within the convention. ‘For primarily conservation purposes’ has not been defined, and the very first interpretation of that language—the precedent that has been set by Australia—is to say, ‘It’s okay; “primarily conservation purposes” can be to send a critically endangered species to a profit destination for public display.’ I have not heard Cairns Marine Aquarium Fish inform you that every facility that they are exporting to is genuinely attempting to do captive breeding and is genuinely doing research programs. If the species was on appendix I and every destination were genuinely doing those things, even though they are profit enterprises they could still show the budget that they are committing to captive breeding and the budget that they are committing to research, and they could demonstrate to the scientific authority of the importing country that those efforts are genuine and they could qualify for an appendix I permit to import.

I think the fact that Cairns Marine Aquarium Fish is worried that they would not qualify for that is very telling. It means that the overriding purpose for most of these exports is for public display. Yes, there is an educative value, but it is casual and the returns back to conservation in Australia are very, very tenuous and are not being quantified. It might be a different situation—indeed, an appendix I listing would not prevent this—if Cairns Marine Aquarium Fish could take live specimens from the wild in Queensland waters and they could donate or sell a specimen to Sea World and Sea World could do research. CITES appendix I would not prohibit that at all; CITES is just about international trade, about export.

The supporters of Cairns Marine Aquarium Fish who were worried about their research in Australia do not have grounds to be concerned because CITES only deals with exports. They could still take live specimens from Queensland, research them and display animals in Australia. HSI argues that, regarding the likelihood of captive breeding, if it is done in Australia, returns to the wild would be a more likely prospect. The educative value of educating the Australian public on this species would be more genuine and have more likely feedback loops to policymaking on the sawfish in Australia than it does in the United States with citizens from all over the world. The likelihood of those citizens influencing Australian decision-making on gillnetting in the rivers is very slim.
A further point to make is that Cairns Marine Aquarium Fish are worried that it would be difficult under species laws on appendix I to prove that the trade was not primarily for commercial purposes—and, you know, it should be. When you are dealing with critically endangered species it should be difficult to jump through those hoops to enable trade in those species. As conservationists we do not make any apologies for that. We do respect the work that Cairns Marine Aquarium Fish are doing in the conservation field, and the research and the in kind efforts that they are making to conservation of sawfish in Australia. However, I think Cairns Marine Aquarium Fish also need to realise that, in trying to meet their interests, the Australian government has behaved quite badly at CITES and set precedents that not only will apply to the sawfish but could be used now for other species in all the horse-trading that goes on at CITES over whether species should be on appendix I or appendix II. That is a great concern to us.

100002CHAIR0CHAIR—When you say ‘horse-trading’, are they endangered as well?

NV52Forrest, John, MP0Mr FORREST—In reference to your comment that this actually applies on a regional basis and is not just about Australia, what countries in our region would get engaged in the trading of endangered species?

unknown2unknown1Ms Beynon—The range of the freshwater sawfish is throughout South-East Asia. It has been recorded from southern Africa to South-East Asia and the Indo-Australian archipelago. So where it still exists—Indonesia, for instance—if it gets caught in a fishery, some opportunistic person could export it to aquaria. There is demand.

NV52Forrest, John, MP0Mr FORREST—Obviously it is in any country in a subtropical area, is it?

unknown2unknown1Ms Beynon—Yes.

NV52Forrest, John, MP0Mr FORREST—And are any countries that you know of engaged in exporting?

unknown2unknown1Ms Beynon—Again, using the IUCN information, there is demand, but they say that the majority of the specimens are currently being sourced from Australia. That implies that there is trade going on outside Australia.

I0M2Cash, Sen Michaelia0Senator CASH—You have obviously listened to Cairns Marine Aquarium Fish’s evidence. They would argue that there are processes in place, once they have exported the sawfish, to ensure that the reason for export is primarily for conservation purposes, and yet you would argue otherwise. Can you provide us with any specific examples where one of Australia’s sawfish has been exported and it has been proven that it was not for primarily conservation purposes?

unknown2unknown1Ms Beynon—The annotation says ‘primarily for conservation purposes’, but the ambassador agreement that we have seen does not require that there be a captive breeding program, a research program that has a positive benefit for conservation. The ambassador agreement does not include those things; the ambassador agreement talks about public display and the interpretive material that goes on those displays. It is all about public display, and the Australian government has taken the decision that public display is a conservation purpose, and normally for an appendix I species it would not be. Just public display is not considered appropriate for an appendix I species.

100002CHAIR0CHAIR—One of the things that you have suggested in your comments to us is that non-detriment findings for the purposes of the EPBC Act should be prepared independently rather than by the company seeking the export permit. Do you want to talk to us a bit more about what you mean by preparing it independently and how that might work as opposed to how it works now.

unknown2unknown1Ms Beynon—It would definitely be preferable. I think most conservationists would want all impact assessments to be undertaken by an independent assessor rather than by the proponent. It is often the proponent that puts the information forward to the government, but we really rely on the government to genuinely attempt to independently verify that information. In this case the comments came from CSIRO’s Dr John Stevens. I have worked with him for many years and I think he is a great bloke, but I think he gave to DEWHA his expert gut reaction to this issue and it was not thoroughly researched. That was not an attempt to get the population data and genuinely determine that the trade was sustainable. I think that John gave his gut reaction to the Australian government.

HWR2Parke, Melissa, MP0Ms PARKE—I certainly had the impression that the information provided in the Cairns Marine non-detriment-finding document was much more substantive than the CSIRO report and informal conversation upon which the department relied in putting the evidence of robustness at the conference of parties. Is that something with which you would agree?

unknown2unknown1Ms Beynon—Yes, we would agree that the advice that came from CSIRO was not sufficiently backed up by some genuine efforts to determine if the trade would be sustainable. My involvement with the species on the national recovery team for sharks is that there is very little information about the populations. There is always a high level of concern expressed to me in those recovery team meetings that I have attended in the past. To think that you could do a genuine determination that trade is sustainable is a bit flimsy.

HWE2Simpkins, Luke, MP0Mr SIMPKINS—Thank you very much for coming back. So the CSIRO information was unreliable; is that what you are saying?

unknown2unknown1Ms Beynon—Dr Stevens as an expert was asked to give his opinion but he was not asked to do a survey of the rivers where Cairns Marine Aquarium Fish are proposing to take the species. He was not asked to do that sort of study; he was asked for his opinion, which he gave pretty casually.

HWE2Simpkins, Luke, MP0Mr SIMPKINS—Have you guys been out? Do you have the capacity to do a survey yourselves?

unknown2unknown1Ms Beynon—No, we do not have that capacity.

HWE2Simpkins, Luke, MP0Mr SIMPKINS—Have IUCN done a survey?

unknown2unknown1Ms Beynon—When IUCN do their classifications for the red list they will look at all of the data that is available, all the research that has been done on the species. Their determination—and I am happy to provide it to you—is that it is critically endangered across its range and they are concerned for all populations.

HWE2Simpkins, Luke, MP0Mr SIMPKINS—So we can assume that IUCN or someone has actually been to the gulf to make this assessment or have they done that from somewhere else? Have they made generalisations from across the world?

unknown2unknown1Ms Beynon—I do not know who exactly in IUCN was putting the classification together, but IUCN is the international body—and it is an intergovernmental body as well as having scientists and NGOs—that decrees which species are critically endangered, which are endangered and which are vulnerable. It is very well respected. I think we can trust what the IUCN is telling us. It would be drawing on the best possible research that is in the literature or it may be its scientists themselves who have done the studies.

HWE2Simpkins, Luke, MP0Mr SIMPKINS—That is right, but we do not actually know who has gone to these places—for instance, where Cairns Marine have gone—to make an assessment.

unknown2unknown1Ms Beynon—From looking at their reference list, they have drawn upon the research of Leo Compagno, S Cook and S Fowler. That is some of the research they have drawn upon.

HWE2Simpkins, Luke, MP0Mr SIMPKINS—And those are people who work in this part of Australia? We can imagine that there might be some sort of commercial fishing trade in South-East Asia or Africa—maybe places where people do not have the interest in conservation that most people in this country have. We cannot be sure that anyone, with the exception of Cairns Marine, has actually been to that area to make an assessment. While there has been a bit of extrapolation done—25 sawfish in a short period over a short stretch—I am looking for somebody else who has been there who can cast doubt on that. Or are these the only people who have actually been there and made an assessment?

unknown2unknown1Ms Beynon—There are other Australian researchers who have researched freshwater sawfish. It is a good question and it is a question that the Australian government should have been asking instead of solely relying on Cairns Marine Aquarium Fish’s information. They asked John Stevens but I think there should have been a wider investigation.

100002CHAIR0CHAIR—Senator Pratt has asked for the call and I am told, Nicola, that if we do not let you go presently your children are at risk of being captured and exported.

unknown2unknown1Ms Beynon—I hope not!
I0T2Pratt, Sen Louise0Senator PRATT—We had a discussion before about the difference between for-profit and not-for-profit organisations and about how they are able to deal with appendix 1 and appendix 2. If the majority of institutions that are collecting information on the species are for-profit organisations, do you have any take on what the loss of this information represents in terms of the kinds of data being collected about the species?

unknown2unknown1Ms Beynon—What we have access to is what Cairns Marine Aquarium Fish provide in some of the supporting letters. I notice that the scientists from Queensland university and James Cook University are talking about research that has been done in Australia and I think that if there were a CITES I listing, (a) exports could still continue to research institutions overseas, but also that research that is going on in Australia could continue and live specimens could still be taken within state jurisdictions and used for research if the state government saw fit and if Cairns Marine still wanted to provide them—

I0T2Pratt, Sen Louise0Senator PRATT—But there might be a loss of that information. I suppose it is a case of whether there is sufficient funding to make those kinds of investments if it has not got an actual for-profit institution attached to buying the specimens to start with.

unknown2unknown1Ms Beynon—I think this is in the submission that Cairns Marine Aquarium Fish has put to you and the government representative will be able to confirm it. I think that a commercial transaction can still take place with an Appendix 1 species. It is just that the purpose at the destination has to be not primarily commercial. So there could still be a commercial return to Cairns Marine Aquarium Fish. But please check that with the government.

100002CHAIR0CHAIR—I am feeling under duress to run a family-friendly committee, so thank you very much for coming along, Nicola and Danielle.

unknown2unknown1Ms Beynon—Danielle can stay if you still have further questions.

100002CHAIR0CHAIR—As none of the committee members have further questions, thank you very much for coming along.
[3.03 pm]
unknownunknown2SMITH, Ms Kerry, Assistant Secretary, Wildlife Branch, Department of the Environment, Water, Heritage and the Arts

100002CHAIR0CHAIR—Welcome. Although the committee does not require you to give evidence under oath, I should advise you that this hearing is a legal proceeding of the parliament and warrants the same respect as proceedings of the House and the Senate. The giving of false or misleading evidence is a serious matter and may be regarded as a contempt of parliament. If you nominate to take any questions on notice, would you please ensure that your written responses to questions reach the committee secretariat within seven working days of your receipt of the transcript of today’s proceedings. Thank you very much for coming along again. I do not know whether you want to say anything further or simply make yourself with available for questions. It is entirely up to you.

unknown2unknown1Ms Smith—Thank you. I would not mind making just a brief statement, if I could, to follow up on what I said previously.

100002CHAIR0CHAIR—Certainly.

unknown2unknown1Ms Smith—Firstly, Chair, the issues you are asking the department to comment on in relation to the position taken by the Australian delegation at COP 14 last year are of course based on policy positions taken by the previous government. These are not issues which the current government or minister have, at this stage, had a chance to reflect on or to make a policy decision on, so please take my comments in that vein.

Secondly, there seems to be some concern that having industry representatives on Australian delegations is in some way improper. It may be useful for the committee to know a little bit about the briefing process to assist in its deliberations on this issue. The Australian position for multilateral environment meetings is developed through what is called a whole-of-government process—that is, positions are developed by Commonwealth government agencies working collaboratively and based on government policy at the time. Where issues are controversial, ministers may get involved. Positions may take into account the views of external stakeholders but are not determined by them. The agreed Australian position is documented in the Australian delegation brief prior to the meeting and prior to the delegation leaving for that meeting. All non-Commonwealth government representatives on delegations are required to sign an agreement prior to being on the delegation. The agreement states that the person will abide by the Australian government brief whether they agree with it or not. So being on a delegation does not provide a mechanism for non-government stakeholders to influence positions; rather, it provides for transparency and openness. Having external stakeholders on delegations is common for all developed countries.

Decisions on delegation members are made by ministers, and in Australia’s case we have at times, for multilateral environment meetings, had not only industry and environment representatives but also others such as youth and Indigenous representatives. A request to government to restrict industry representation on delegations may necessitate a reconsideration of all types of representatives. Thank you.

HWR2Parke, Melissa, MP0Ms PARKE—At the last hearing, we requested a copy of the CSIRO report on which the evidence as to the robustness of the Australian species was based. We received the report from the CSIRO and then we also received some information from your department talking about informal advice that was provided by Dr John Stevens, as follows:

· “We are only recently starting to find out more about populations of sawfish in Australia, and there are some current projects that should help with this. However, nothing is published on population status at this stage, and information is only anecdotal. There is little doubt that populations of several species are more healthy in some areas of Australia than we imagined before any work was carried out. However, it is far too early for any quantitative data to support this”; and

· That in his judgement, up to 10 juvenile Pristis microdon could be taken from Australian rivers annually without impacting on the sustainability of the population in the wild.
What I wanted to ask you is: is it a normal way of doing business for the department to make a submission to an international conference based upon an informal conversation with somebody as to the sustainability of a critically endangered species?
unknown2unknown1Ms Smith—I think the informal advice was a follow-up that the department requested based on the CSIRO report. So the person that the advice was sought from was one of the people who had prepared the report. Many governments, I would imagine, would talk to all sorts of people to get information and if it was felt that those people would have information that could be useful then, yes, it would be a fairly standard process.

HWR2Parke, Melissa, MP0Ms PARKE—But the information given in that conversation and in the report is hardly evidence as to the robustness of the species, I would submit. It says that nothing is published on population status, information is only anecdotal and it is far too early for any quantitative data to support this. What do you say about that?

unknown2unknown1Ms Smith—As I also pointed out in the follow-up information I provided to the committee, the CSIRO report does talk about a survey that was undertaken in 2004 which talks about Pristis microdon being found in 12 out of 39 river systems that were surveyed, and they were found up to 400 kilometres inland and also at river mouths. That information was part of what the department utilised in developing the government’s final position. So the inference was that the species is found in a number of river systems across the Top End and in some numbers.
HWR2Parke, Melissa, MP0Ms PARKE—In relation to the process involved with the delegation, at the last hearing evidence was given that the department requested expressions of interest for people being on the delegation and that Cairns Marine expressed an interest. Cairns Marine said today that they were requested by the government to be on the delegation. Could you explain that just a little bit.

unknown2unknown1Ms Smith—Yes, I noted that in Cairns Marine’s evidence. I would have to double-check that. It is normal practice for the department to seek interest in being on delegations, and I assumed that that was what had happened, but I will double-check that if the committee would like me to. We would normally seek expressions of interest from relevant sectors—industry, environment groups and, as I said before, potentially, if relevant, Indigenous Australians or youth groups or whatever. So I would need to double-check that that was indeed the case.

HWR2Parke, Melissa, MP0Ms PARKE—I understand, in a way, the department’s interest in having Cairns Marine available to give information, because they clearly have a lot of information and probably are among the experts in the country on these sawfish, but there is an issue, I think, in relation to conflict of interest where you have someone on the delegation that has a direct commercial interest in the subject of the delegation. The same would apply in relation to the preparation of a non-detriment finding by the same person that is seeking an export licence. That is not making any adverse comment about Cairns Marine. I understand their expertise. But, as a matter of general principle, I would submit that that is not a good practice for the government to be involved in.

unknown2unknown1Ms Smith—That is a decision for the relevant minister to make at the time. The minister will make a decision on the delegation, and if the minister determines that it is not appropriate to have certain people on the delegation then they could make that decision at the time. It has been a practice in the past to have people on the delegation who have very close interests, but, as I said in my opening statement, they are not there to influence the government position; the government position has been determined before you actually go on the delegation.

HWR2Parke, Melissa, MP0Ms PARKE—But as to the non-detriment finding?

unknown2unknown1Ms Smith—The EPBC Act covers a whole range of processes, if you like. The major area that the EPBC Act covers is, in Australia, development applications and their potential impact on what is called ‘matters of national environmental significance’. Matters of national environmental significance include threatened species, ecological communities and the like. The process under the EPBC Act that is standard across the board is that the proponent does the work—in that case, it would be an environmental impact statement, or those kinds of things. The same is true for wildlife trade issues. So it is a standard process that proponents do the work to prepare the submission for the government. The department then looks at that submission and either will seek further information from the proponent or indeed may go to other sources of information if it is felt that that is necessary. In that process, if we feel it is needed, we can pay for other independent advice or go to other sources or, as I said, go back to the proponents and ask them to do further work. That is a very standard process that is utilised. To go against that process and to say, ‘Well, the proponent should not be the one to prepare those documents in the first instance,’ would create a huge cost for government. In the context of, for instance, development proposals, you could be talking about $30 billion proposals. It would be a very, very costly process if government had to actually fund an independent person to do that.

HWR2Parke, Melissa, MP0Ms PARKE—I understand in this case that it was put out for public comment—

unknown2unknown1Ms Smith—It was.

HWR2Parke, Melissa, MP0Ms PARKE—but that is not a standard practice?

unknown2unknown1Ms Smith—No. It is a standard practice for commercial exports, but this was a non-commercial export.

HWR2Parke, Melissa, MP0Ms PARKE—What do you mean by saying it was a ‘non-commercial export’?

unknown2unknown1Ms Smith—The end use is not a commercial purpose—which is what the committee has been discussing up till now.

HWR2Parke, Melissa, MP0Ms PARKE—Thank you.

unknown2unknown1Ms Smith—In relation to commercial purpose exports, for instance, Australia exports crocodile products, kangaroo products—those kinds of things. They have to come from an approved program of some sort. Under the act there are a number of different programs; for instance, there are aquaculture programs, wildlife trade management plans—those kinds of things. Those are deemed commercial exports. The zoo and aquaria trade is not deemed a commercial export.

100002CHAIR0CHAIR—On the non-detriment point, you were saying to Ms Parke that it would be expensive for government to carry them out. What if the government said that the proponent has to fund the thing but does not actually do the work; it is done independently?

unknown2unknown1Ms Smith—That is certainly possible, but I imagine that people would still say that it is probably not independent if the proponent is funding someone to do the work.

100002CHAIR0CHAIR—But if the someone is chosen by government or there is some independent process at work, conceptually, you could do it, couldn’t you?

unknown2unknown1Ms Smith—You could do it. You would have to find someone that had the knowledge and the experience.

100002CHAIR0CHAIR—Yes. Are there further questions?

I0T2Pratt, Sen Louise0Senator PRATT—How common are these kinds of arrangements? Are there similar arrangements for other CITES listed species and do they confront similar issues?

unknown2unknown1Ms Smith—By ‘arrangements’, you mean exports to aquaria?

I0T2Pratt, Sen Louise0Senator PRATT—Yes.

unknown2unknown1Ms Smith—There are a number of exports of Australian native species to zoos and aquaria. To my knowledge Pristis microdon is probably the only CITES listed one, but I would need to take that on notice if you want further information.

100002CHAIR0CHAIR—One of the things that Nicola Beynon expressed concern about in her evidence was the sort of precedent issue—that Australia has done this in relation to this one specific case and, whatever the merits of that, other countries or other private interests may seek to get through the same door. To what extent does that happen or is there a prospect of that happening?

unknown2unknown1Ms Smith—Certainly that is true—the annotation is there for all countries to utilise if indeed they can. However, it was very much thought in discussions at the COP itself last year that only Australia would be able to do a non-detriment finding, which is required under CITES for any export of an appendix II species. So, because of Australia’s more robust populations, it was felt that we would be able to do a non-detriment finding; but for other countries which have in fact decimated their populations, it was felt that that would be virtually an impossible task.

100002CHAIR0CHAIR—But does it go beyond sawfish? Australia might be well placed in relation to sawfish but that point of principle goes a bit wider.

unknown2unknown1Ms Smith—In terms of the actual annotation and the conservation aspect?

100002CHAIR0CHAIR—Yes.

unknown2unknown1Ms Smith—I suppose that remains to be seen. It has not been utilised up to now. As HSI pointed out, it was utilised for this annotation but whether others wish to pick it up remains to be seen.

I0T2Pratt, Sen Louise0Senator PRATT—It is purported that part of the justification for the export is an environmental benefit. What analysis has the department done of such a benefit?

unknown2unknown1Ms Smith—A conservation benefit. I think there was an earlier question about it. It is the export that needs to have the conservation benefit. The ambassador agreement that had to be signed by Cairns Marine, the aquaria and the department outlines in a lot of detail, in an attachment which I think I provided to the committee previously, the kind of signage that they have to display. That includes things like threats to the species, problems it is facing in the wild and those kinds of things and what can be done to protect it. It was felt that certainly that contributed to the conservation benefit. The ambassador agreement also outlines that the aquaria that these animals are going to have to partake in any captive breeding program that may be set up or research that is undertaken that they are asked to participate in. So those are the aspects that were put in the ambassador agreement, which we felt then complied with the annotation.

I0T2Pratt, Sen Louise0Senator PRATT—It has been stated that sawfish are not successful, particularly the Australian species, in breeding within captivity, yet this notion of breeding as a positive benefit keeps coming up. I find it difficult to see that that claim can made when breeding does not seem to be being done successfully. I understand that we need research and that we need to be able to aspire to that. Will you at some point draw a line in the sand and say clearly that that justification does not seem viable and will you exclude potential breeding as a justification?

unknown2unknown1Ms Smith—I guess you are asking me something for the future. As I said before, this government has not actually considered its position on these issues. So I cannot really talk about what might or might not be deemed all right by the Australian government in the future.

100002CHAIR0CHAIR—As there are no further questions, I thank all witnesses for coming along and for their contributions, which were very thoughtful and worth while. The same goes for the members who were not able to stay the full distance. I also thank the staff who have been helping out; they have done a mighty job yesterday and today.

Resolved (on motion by Ms Parke, seconded Senator Cash):

That this committee authorises publication, including publication on the parliamentary database, of the transcript of the evidence given before it at public hearing this day.

Committee adjourned at 3.21 pm

