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Subject JSCOThearingson 13 May 2002- Responseto questionson notice regardingthe
invesimentagreementswith Uruguay andEgypt

Ms Mclnnis,

Pleasefind enclosed

1. aletterregardingthe responseofthe DepartmentofForeign Affairs andTrade to
JSCOT’s questionson noticeat its 13 May 2002public hearingin relation to the investment
agreementswith UruguayandEgypt;and

2. theresponse~

I will alsopost you a copyofthe letterandresponse.

Yourssincerely,

AmandaGorely
Director
InternationalLaw andTransnationalCrimeSection
LegalBranch
InternationalOrgathsationsandLegalDivision
DepartmentofForeignAffairs andTrade

FacsimileMessage

IMPORTANT-WARNtNG
If you are riot the intended recipient of this facsimile message, any use of the information contained in it
is prohibited. Use includes copying, disclosure or distribution. If you have received this document in
error, please notify the sender as soon as possible.
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7 June2002

Ms. ShelleyMclrmis
Inquiry Secretary
ParliamentofAustralia
JointStandingCommitteeonTreaties
~R1Suite116
Parliament House
CanberraACT 2600

DearMs. Mclnnis

Pleasefind enclosedthe responseoftheDepartmentofForeign Affairs andTradeto
JSCOT’s questionson noticeat its 13 May 2002public hearingin relation to theinvestment
agreementswith UruguayandEgypt.

Yours sincerely,

AmandaGorely
Director
InternationalLaw andTransnaffanalCrimeSection
Legal Branch
InternationalOrganisalionsandLegalDivision
DepartmentofForeignAffairs andTrade

R GCasey Building, BartonACT 0221 www.dfatgov.au Telephone:02.~626l1111
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DEPARTMENT OF FOREIGN AFFAIRS AND TRADE

JOINTSTANDING COMMITTEE ON TREATIES

(AN AGREEMENT BETWEEN AUSTRALIA AN]) URUGUAY ON TIlE
PROMOTION AN]) PROTECTION OF INVESTMENTSAND

AN AGREEMENTBETWEEN TH~GOVERNMENT OF AUSTRALIA AND
THE GOVERNMENT OF THE ARAB REPUBLIC OF EGYPT ON THE

PROMOTION AND PROTECTION OF INVESTMENTS)

The Chairofthe Joint StandingCommitteeonTreaties,Ms JulieBishop, askedthe
DepartmentofForeignAffairs andTradeupon notice on 13 May 2002:

(1) Have wegot similarbilateralinvestmentprotectionagreementswith other
countries?

TheDepartmentofForeignAffairs andTrade - the answerto the questionis as
follows:

Seventeensimilar investmentprotectionandpromotionagreementsarein force
for Australia, Theseagreementsareasfollows:

1. Agreementbetweenthe Government ofAusiraliaandthe Government
ofthe Argentine Republic on thePromotionandProtectionof Investments,
andProtocol(Canberra,23 August1995)Entryinto force: 11 January1997
(AustralianTreatySeries97/4);

2. AgreementbetweentheGovernmentofAustraliaandthe Government
ofthe Republic ofChile onthe ReciprocalPromotionandProtection of
Investments,andProtocol (Canberra,9 July 1996)Entryinto force: 16
September1999 (AustralianTreatySeries99/37);

3. Agreementbetweenthe Government ofAustraliaandthe Government
ofthe People’sRepublicofChinaonthe ReciprocalEncouragementand
Protectionof Investments(Beijing, 11 July 1988)Entryinto force: 11 July
1988(AustralianTreatySeries88/14);

4. AgreementbetweenAustraliaandthe CzechRepublic on the
ReciprocalPromotion andProtectionof Investments(Canberra,30
September1993)Entryinto force: 29 June1994(AustralianTreatySeries
94/18);
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5. AgreementbetweentheGovernmentofAusiraliaandtheGovernment
of’ Hon! Kong for thePromotionandProtectionofInvestments(Hong
Kong, 15 September1993)Entry into force: 15 October1993 (Australian
TreatySeries93/30);

6. AgreementbetweentheGovernmentofAustraliaandtheRepublicof
Hungaryon theReciprocalPromotionandProtectionof Invesiments
(Budapest,15 August1991)Entryinto force: 10 May 1992(Australian
TreatySeries92/19);

7. Agreementbetweenthe Government ofAustraliaandthe Government
ofthe Republic ofIndia onthe Promotion andProtectionof Investments
(New Dethi,26 February1999)Entry into force:4 May2000 (Australian
Treaty Series00/14);

8. AgreementbetweentheGovernmentofAustraliaandthe Government
ofthe ~epublicof IndonesiaconcerningthePromotion andProtectionof
Investments,andExchangeofLetters (Jakarta,17 November 1992)Entry
into force: 29 July 1993 (AustralianTreatySeries93/19);

9. AgreementbetweentheGovernmentofAustraliaandthej~
People’sDemocraticRepublic ontheReciprocalPromotion andProtection
of Investments(Vientiane,6 April 1994)Entry into force: 8 April 1995
(AustralianTreaty Series95/9);

10. Agreementbetweenthe Government ofAustralia andthe Government
ofthe Republic ofLithuania on thePromotion andProtection of
Investments(Viluius, 24 November 1998)Entry into force: May 2002;

11. Agreementbetweenthe GovernmentofAustralia andthe Islamk
R~pubIicofPakistan onthePromotion andProtection of Investments
(Islamabad, 7 February1998)Entryinto force: 14 October 1998(Australian
Treaty Series98/23);

12. Agreementbetweenthe GovernmentofAustraliaandthe Government
of the IndependentStateofPapuaNew Guineafor thePromotion and
Protection of Investments(PortMoresby,3 September1990)Entry into
force: 20October 1991 (Australian Treaty Series91/38);

13. Agreementbetweenthe GovernmentofAustraliaandtheRepublic of
Peru onthePromotion andProtection of Investments,andProtocol (Lima,
7 December1995)Entryinto force: 2 February1997(AustralianTreaty
Series97/8);
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14. AgreementbetweentheGovernmentofAustraliaandthe Government
ofthe Republic of the Philippines onthe PromotionandProtection of
Investments,andProtocol (Manila, 25 January 1995)Entryinto force: 8
December1995(AustralianTreatySeries95/28);

15. AgreementbetweenGovernment ofAustraliaandtheRepublic of
Poland on the ReciprocalPromotionandProtection of Investments
(Canberra,,7 May 1991)Entryinto force: 27 March1992(AustralianTreaty
Series92/10);

16. Agreementbetweenthe Government ofAustraliaandthe Government
of Romania ontheReciprocalPromotionandProtection of Investments
(Bucharest,21 June 1993)Entryinto force: 22 April 1994 (Australian
TreatySeries94/10);and

17. Agreementbetweenthe Government ofAustraliaandthe Socialist
Republic ofVietnam onthe ReciprocalPromotion andProtection of
Investments(Canberra,5 March 1991)Entry into force: 11 September1991
(AustralianTreatySeries91/36).

Senatorthe Hon. ChrisSchachtaskedthe DeparimentofForeignAffairs andTrade
upon noticeon 13 May 2002:

(2) Do youhaveany informationabout particularAustraliancompaniesthat
havecontactedthe Department ofForeign Affairs andTradeto saythat the
conclusionofan investmentprotection andpromotion agreementwould
encouragethemto invest?

The Departmentof ForeignAffairs andTrade- the answerto the questionis as
~ follows:

Australia’sSeniorTradeCommissionerin Egypt,Mr. ChrisHeysen~has
advisedthatwhenpromoting Australianinvestmentin Egypt,he mentions
the investmentprotection andpromotion agreementasa safeguardfor
Ausiralian investors. The Comrn.issioneradvisedthat suchanagreementis
seenas a sourceofcomfort becauseit lowerstheperceivedrisk of
investment

The Departmentis not, however,aware ofany current or potential
Australianinvestorsin Egyptwho have expresslycontactedtheDepartment
andstatedthataninvestmentprotectionandpromotion agreementwith
Egyptwould encouragethem to invest,
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Similarly, the Department is not aware ofanycurrentor potential Australian
investorsin Uruguaywhohave expresslycontactedtheDepartmentand
statedthatan investmentprotection andpromotion agreementwith Uruguay
would encouragethem to invest.

The Chair of theJoint Standing Committee onTreaties, Ms JulieBishop, askedthe
DepartmentofForeign Affairs andTrade upon noticeon 13 May 2002:

(3) Whatwasthe nationalityofthe applicantin the caseinvolving Egyptbefore
the InternationalCentrefor Settlementof InvestmentDisputes(“ICSID”)?

The DepartmentofForeign Affairs andTrade - the answertothequestionis as
follows:

The caseofSouthe~PacificProperties(Middle East)LimitedvsArabRepublic
ofEgypt(CaseNo. ARB/84/3) wasbrought by a corporation from Hong Kong.
The caseconcernedtheexpropriation without adequatecompensationofa
tourismproject beingdevelopedby theplaintiff. The casewasnot taken
pursuantto an investmentprotection andpromotion agreement.

Senatorthe Hon. ChrisSchachtaskedthe Departmentof Foreign Affairs andTrade
upon noticeon 13 May 2002:

(4) Is thereanyevidencethattheEgyptianlegalsystemis underunduepressure
to be Islamic in outcome?

The Department ofForeignAffairs andTrade - theanswerto thequestionis as
follows:

The Department is not aware ofanysuch pressure.

Mr KerryBartlett askedthe Department of ForeignAffairs andTradeupon notice on
13 May2002:

(5) Have any foreign corporations or governmentschallengedAustralian
Government legislation pursuant to Australia’s investment protection and
promotion agreements?
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The Department ofForeignAffairs andTrade - the answerto thequestionis as
follows:

The Departmentis not aware of anychallengeto Australian Goverament
legislationpursuant to an investment protection andpromotion agreement into
whichAustraliahas entered.

MrKerryBartlettasked theDepartm.entofForeignAffairs andTrade upon notice on
13 May2002:

(6) Arewesigning away someofAustralia’ssovereigntyin allowing foreign
countries to questionor underminewhat really arelegitimatedecisionsof
theAustralianGovernment?

The DepartmentofForeignAffairs andTrade - the answer to the questionis as
follows:

Investmentprotection andpromotion agreementsdo not limit Australia’s
sovereignty. Such agreements form partof the AustralianGovernment’s overall
framework to attractforeign investment to Australia. To this extent, the
investmentprotectionandpromotion agreementsareconsistentwith the
AustralianGovernment’s foreign investmentpolicy. An investor canonly
successfullytakeactionunderan investmentprotection andpromotion agreement
if thegovernmentin question fails to comply with its obligationsunder the
agreement. Thismayoccur if thegovernmentimposesunfair, inequitable,
arbitraryor discriminatory measures,

The agreementsonly regulatethe treatment of investmentsthathavebeen
admittedto Australia. Thatis, they do notregulate thedecisionas to whether or
not to admita foreign investmentto Australia. Under Article 3(1) of the
agreements,eachpartypromisesonlyto admitinvestmentsin accordancewith its
lawsandinvestmentpolicies.

SenatorCooneyaskedtheDepartment ofForeignAffairs andTrade upon notice on 13
May 2002:

(7) Could you get a list ofthosecompaniesor thosepeoplethatAustralia
guarantees under Article 10 andArticle 14 andanydisputes arisingout of
that?
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The Departmentof Foreign Affairs andTrade - theanswerto thequestion is as
follows:

The Export FinanceandInsuranceCorporation(~EFIC’)provides overseas
investmentinsuranceandpolitical risk insuranceto coverAustralian investments
overseas.EFIC hasno previous or currentpolicies coveringEgyptianor
Uruguayanrisks.

EPIC has advised that: (a) in many instances Australianinvestorswho takecover
from EPIC do not want the existenceof the cover madepublic; and(b) the
commercial-in-confidence natureof some EFIC facilities is recognisedby the
secrecy provisions in the EFIC Act and the exclusion of EFIC transactional
business from FOl coverage.

EPIC hascurrent exposures under14 policies for overseas investment insurance
and/or political risk insurance. Generally, the policiescoverinvestorsagainst
losses due to one or more of the following risks: (a) politically motivated
violence; (b) expropriation; and (c) exchange blockage/currency inconvertibility.

EFIC’s currentmaximumliability in relationtothesepolicies is approximately
(approximately astheyarewrittenin various currencies)A$257m. Thepolicies
relate to fourteen investmentsin five countries— twelvein Asia, onein South
Americaandonein the Pacific.

EFIC as it currentlyexistswasestablishedunderthe 1991EFIC Act. Sincethen,
it haspaidoneclaim (A$0.5m)underanoverseasinvesimentinsurancepolicy.

According to informationheld by EPIC, therehave been no investment
protectionandpromotion agreementdisputesarisingout of a subrogation of
tights or claimsby EFIC underthe subrogation articlesin Australia’sinvestment
protection andpromotionagreements.

EPIC is verymuch in favour of investment protection and promotion agreements
and, in particular, the subrogation clauses. According to informationheld by
EFIC, some of its counterpart organisations overseas will not issuean overseas
investment insuranceor politicalrisk insurancepolicy unless there is an
investment protection andpromotion agreementin existence containing an
appropriate subrogation clause.

Senator the Hon. Chris SchachtaskedtheDepartmentof Foreign Affairs andTrade
upon notice on 13 May2002:

(8) Couldyou provide details of anydialoguebetweenAustralia andChina, or
Australia andaninvestorin China,overconditionsprevailingin China?

S
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TheDepartmentof ForeignAffairs andTrade - theanswerto the question is as
follows:

The decisionto invest in Chinais acommercialone,madeonthe investor’s
understandingofthe conditionsprevailing in China.Advice is offeredonmarket
conditions arid regulatory regimes in China,primarily throughtheDFATand
Anstrade network of postsin Australia andChina. Advice varies depending on
investor needs but will generally stressthe need for appropriate due diligence in
connection withpotentialpartnersandthe need for clear contracts coveting all
aspectsof the venture.

Resolutionof disputeswith Chinese partnersis usuallyset out in the joint venture
contract,with anemphasisonanegotiatedsolution,andarbitrationasanextbest
step. Whenthis is not possible,recourseto legal actionin Chinesecourtsis
usuallythe next step. Fintis areadvisedto obtain legaladvice,noting that a
numberofAustralialegal firms arerepresentedin China. If a Chinesecourt
finds in favour of the Australianinvestor,butthejudgementis notenforced,the
matteris usuallyraisedin thepeakbilateral economicinstitution, theJoint
Ministerial EconomicCommission..Ourpostsin Chinawill alsomake
representationsto relevantChineseauthorities.

Senatorthe Hon. Chris SchachtaskedtheDepartmentofForeignAffairs andTrade
upon noticeon 13 May 2002:

(9) Couldyouprovide anyexamplesofwhere a foreign countryhasusedone of
the investment protectionandpromotionagreementstopressurethe
Governmentof Australianto takeactionagainstanAustraliancompany?

The Department ofForeignAffairs andTrade- theanswertothequestionis as
follows:

TheDepartmentis not awareof anyfonnaldispute sefflement procedures
initiated pursuant to Australia’s investment protection andpromotion agreements.
Nor is the Departmentaware of any instances where a foreign governmentor
companyhas approachedtheAustralianGovernmentandindicatedthatit is
consideringinstigatingformal disputesettlementproceduresagainstthe
AustralianGovernmentpursuantto an investmentprotection andpromotion
agreement

Therehavebeena number of instanceswhereAusiralianinvestorshavesought
theassistanceof theDepartmentin relation to difficulties experienced with their
investmentsin other countries. In these cases, where an investment protection
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andpromotionagreementexistsbetween Australia andthe counttyinvolved,
considerationhassometimes been givento the useofthe formal dispute
settlementproceduresunder the relevant investmentprotection andpromotion
agreement. However,no such formaldispute settlementprocedurehaseverbeen
used.

S

The following aredisputes that DFATis aware ofwhichhaveoccurredbetween
Australianinvestors andforeign governments in relation to investmentsin
countries with whichAustralia hasan investmentprotection andpromotion
agreement:

(a) a disputewith Argentinarelated to the operation ofawastetreatment

plant

(b) a dispute with Argentinaregardingtaxation;

(c) a dispute with China regardingthe effectiveexpropriation of an

Australian investor’s interestin a commercial property;

(d) a dispute withChinaregarding the forced closureofquarries;

(e) a dispute withChina regarding changes in import quotas required to
source the rawmaterialsneeded to operate an Australianowned factory in
China;

(f) a dispute with Papua NewGuinea regarding contractswith the

Government of PapuaNewGuinea;and

(g) a dispute with Laos regardinga consultancycontract

The Department is not aware of the initiation of anyformal dispute resolution
proceduresunder an investmentprotection andpromotionagreementin relation
to any of thesedisputes.

S


