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SenatorM Payne
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LegalandConstitutionalCommittee
ParliamentHouse
CANBERRA ACT 2001

DearSenatorPayne

Requestsfor additional information pursuant to the inquiry into the provisions ofthe Family
Law Amendment (Child Protection Convention)Bill 2002

Thepurposeofthis letter is to respondto threequestionstakenonnoticeduringhearings
conductedby theSenateLegalandConstitutionalLegislationCommittee(theCommittee)on
19 April 2002with regardto theabovementionedBill.

Questions

Thethreequestionstakenonnoticewere:

1. SenatorMcKiernanrequesteddetailsofcurrentmembershipoftheChild Abduction

Conventionbeprovidedto the Committee(ProofCommitteeHansard,paragraph1, page5);

2. SenatorLudwig requesteddetailsof landmarkcourtcaseswhichprovideauthorityfor a
definitionof“habitualresidence”beprovidedto theCommittee,giventhatthetermis not defmed
in thedraftChild ProtectionConvention(ProofCommitteeHansard,paragraph5, page5); and

3. SenatorLudwig alsorequesteda copyofthenationalinterestanalysisoftheChildProtection
Conventionbeprovidedto theCommittee(ProofCommitteeHansard,paragraph11, page5).

Responses

1. As atApril 2002,73 countrieshadratifiedor accededto theConvention. A completelist of
thecountriesis includedin thetableat AttachmentA. TheConventionis in forcebetweenAustralia
and66 ofthosecountries.TheGovernmentis consideringtheacceptanceoftheremaining7
accessions.

2. Numerousauthoritiesexist in Australian,EnglishandUnitedStatesofAmericacaselaw
which providea comprehensivediscussionofthemeaningof “habitualresidence”andhave
consistentlyprovidedabasisfor employmentofthattermundertheFamilyLawActin determining
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casesundertheChild AbductionConvention.As indicatedin Attorney-General’sdepartment
submissionto thecommittee,theterm“habitualresidence”is a questionoffact to bedeterminedby
referenceto all thecircumstancesofaparticularcaseandis an internationallyagreedconceptused
in anumberof internationalinstruments.Arriving at aflexible statutorydefinitionwouldbe
extremelydifficult, giventhewide varietyoffactualsituationsthatmaypresentthemselvesin any
family conflict. An annotatedlist ofauthoritiesis atAttachmentB.

3. A nationalinterestanalysisoftheConventiononjurisdiction, applicablelaw, recognition,
enforcementand co-operationin respectofparentalresponsibilityandmeasuresfor theprotection
ofchildrenwastabledin Parliamenton 12 March2002.A copyoftheanalysisis at AttachmentC.

I trusttheenclosedmaterialadequatelyaddressesthe Senators’queries.

Yours sincerely

JohnMcGinness
ActingAssistantSecretary
B Branch
Civil JusticeDivision
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ABDUCTION CONVENTION COUNTRIES

i
1

r~im~~*~
ArgentineRepublic 1 June1991

2 Austria 1 October1988
3 Bahamas 1 September1994
4 Belarus,Republic 1 November1998
5 Belgium 1 May 1999
6 Belize 1 March 1990
7 Bermuda 1 March 1999
8 BosniaandHerzegovina 1 December1991
9 Brazil 1 May2001
10 BurkinaPaso 1 April 1993
11 Canada 1 January1987
12 Chile 1 November1994
13 Colombia 1 December1997
14 CostaRica I May2000
15 Croatia 1 December1991
16 Cyprus 1 November1995
17 CzechRepublic 1 March 1998
18 Denmark ~1July 1991
19 Ecuador ~1April 1993
20 Fiji 1 May2000
21 Finland 1 August1994
22 France 1 January1987
23 Georgia 1 January1998
24 Germany,FederalRepublic 1 December1990
25 Greece 1 June1993
26 Honduras 1 September1994
27 HongKong 1 September1997
28 Hungary 1 March 1988
29 Iceland 1 December1997
30 Ireland 1 October1991
31 Israel 1 December1991
32 Italy 1 May 1995
33 Luxembourg 1 January1987
34 Macau 1 March 1999
35 Macedonia,TheFormerYugoslav

Republicof
1 December1991

36 Malta 1 May2001
37 Mauritius 1 January1994
38 Mexico 1 June1992
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ABDUCTION CONVENTION COUNTRIES
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39 Moldova, Republic 1 November1998
40 Monaco 1 January1994
41 Montserrat 1 March 1999
42 Netherlands,Kingdomofthe 1 September1990
43 NewZealand 1 June1992
44 Norway 1 April 1989
45 Panama 1 September1994
46 Paraguay,Republicof 1 April 1999
47 Poland 1 January1994
48 Portugal 1 January1987
49 Romania 1 January1994
50 SaintKitts andNevis 1 November1995
51 SlovakRepublic 1 February2001
52 Slovenia 1 November1994
53 SouthAfrica 1 January1998
54 Spain 1 October1987
55 Sweden 1 June1989
56 Switzerland 1 January1987
57 TrinidadandTobago 1 May2001
58 Turkey 1 August2000
59 Turkmenistan 1 November1998
60 UnitedKingdomofGreatBritain and

NorthernIreland
1 January1987

61 UnitedStatesofAmerica 1 July 1988
62 Uruguay lMay200l
63 Uzbekistan 1 May2001
64 Venezuela 1 January1997
65 Yugoslavia,FederalRepublicof(Serbia

andMontenegro)
1 December1991

66 Zimbabwe 1 April 1996
*Note: countriesarelistedin alphabeticalorderandarenot listed in orderofentry into force.

Countries that haveaccededto theAbduction Convention, but in respectof which the
Convention is not yet in force with Australia

Conventioncountry Dateaccededto Convention
El Salvador 5 February2001
Estonia 18 April 2001
Guatemala 6 February2002
Latvia 15 November2001
Nicaragua 14 December2000
Peru 28 May2001
Sri Lanka 28 September2001
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Leading caseson theconceptof Habitual Residence

Theleadingcaseson theconceptof“habitualresidence”,andanexplanationoftheirimportance,
aresetoutbelow. Manyofthecasesarequite lengthy,however,wearenaturallyhappyto provide
completeorpartial transcriptsif theCommitteewishesusto do so.

The conceptof “habitual residence”generally

InReJ(A Minor) [1991] FCR 129 Lord Brandon of Oakbrook madethe following observations,
whichhavebeencitedwith approvalby theFamily CourtofAustralia(egArtso vArtso (1995)FLC
92-566at 81,637-8):

‘~H]abitually resident’, as used in Article 3 of the Convention, is nowhere
defined. It follows, I think, that theexpressionis not to be treatedasa termofart
with some specialmeaningbut is rather to be understoodaccording to the
ordinaryandnaturalmeaningofthetwo wordswhich it contains”.

“~T]hequestionof whethera personis or is not habituallyresidentin a specified
countryis a questionoffactto be decidedby referenceto all the circumstancesof
anyparticularcase.”

“~T]hereis a significant differencebetweena personceasingto be habitually
residentin country A and his subsequentlybecoming habitually resident in
countryB. A personmayceaseto behabituallyresidentin countryA in a single
day if he or sheleavesit with a settledintentionnot to return to it, but takeup
longtermresidencein countryB instead. Sucha personcannothoweverbecome
habitually residentin countryB in a single day. An appreciableperiod of time
and a settled intention will be necessaryto enablehim or her to becomeso.
During that appreciableperiod of time the personwill have ceasedto be
habituallyresidentin countryA.”

“~W]here a child of... [of a young age].. .is in the sole lawful custody of the
mother,his situation with regardto habitualresidencewill necessarilybe the
sameashers.”

“SettledIntention” and an “Appreciable Period”

In thecaseof Cooperv Casey(1995)18 FamLR433 at435-436, NicholsonCJ approvedthe
summaryof applicableprinciplessetoutby WaiteJin ReB (Minors) (Abduction)(No.2) [1993] 1
FLR 993 at 995:

“1. The habitual residenceof the young children of parentswho are living
togetheris the sameas the habitual residenceof the parentsthemselvesand
neitherparentcanchangeit withoutthe expressortacit consentof theotheror an
orderofthecourt.
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2. Habitual residenceis a term referring, whenit is applied in the context of
marriedparentsliving together,to their abodein a particularplaceor country
whichtheyhaveadoptedvoluntarily andfor settledpurposesaspartoftheregular
orderoftheirlife for thetime beingwhetherit is ofshortor of long duration.

All that the law requiresfor a “settled purpose” is that the parents’ shared
intention in living wherethey do should have a sufficient degreeof continuity
aboutthemto beproperlydescribedassettled.

3. Although habitualresidencecanbe lost in a single day, for example,upon
departurefrom the initial abodewith no intentionofreturning,the assumptionof
habitualresidencerequiresan appreciableperiodof time anda settledintention.
The Houseof Lords in ReJ subnom C v S ... refrained ... from giving any
indicationasto whatan “appreciableperiod”wouldbe. Logic would suggestthat
providing the purposewas settled, the period of habitation neednot be long.
Certainly, in ReF . . .~ReF (Minor) (ChildAbduction)[1992] 1 FLR 548]... the
Court of Appeal approveda judicial finding that a family had acquireda fresh
habitualresidenceonly onemonthafterarrival in anewcountry.”

TheChiefJusticeoftheFamily CourtofAustraliacited,with approvaltheprincipaljudgmentof
Butler-SlossU in theUK CourtofAppealcaseofIn ReF (Minor) (ChildAbduction)[1992] 1
FLR 548 (CA)(UK). In thatdecisiontheCourtdeterminedthatamonthcouldbean appreciable
time if thereis asettledintention.

US CourtofAppealsinFederv Evans-Feder63 F. 3d 217 (3rdCir.1995)referredat223 to the
decisionofReBates(No. CA 122-89,High CourtofJustice,Family Div’l Court, RoyalCourtsof
Justice,UK (1989)whereit was concluded,at 10, that

“~T]heremustbeadegreeofsettledpurpose.Thepurposemaybeoneorthere
maybe several. It maybespecificorgeneral. All thatthelaw requiresis that
thereis asettledpurpose.Thatis not to saythatthepropositusintendsto stay
wherehe is indefinitely. Indeedhis purposewhilesettledmaybe for a limited
period. Education,businessorprofession,employment,health,family ormerely
love of theplacespringto mind ascommonreasonsfor choiceofregularabode,
andtheremaywell bemanyothers. All thatis necessaryis thatthepurposeof
living whereonedoeshasasufficientdegreeofcontinuity to beproperly
describedassettled.”
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The position of children:

Thehabitualresidencein issuein proceedingsundertheConventionis alwaysthatofthechild, not
oftheparent.

Friedrich vFriedrich (983F.2d1396 (6th Cir.l993) at 1401

“To determinehabitualresidencethecourtmustfocuson the child, not the

parentsandexaminepastexperiencenot future intentions”
At 224 theUS Court ofAppealsin Federv Evans-Feder,referredto above,notedthat...

.a child’s habitualresidenceis theplacewherehe or shehasbeenphysically
presentfor an amount of time sufficient for acclimatizationand which hasa
‘degreeofsettledpurpose’from thechild’s perspective.We furtherbelievethat a
determinationof whetherany particularplacesatisfiedthis standardmust focus
on the child andconsistsof ananalysisofthe child’s circumstancesin that place
andtheparents’present,sharedintentionsregardingtheirchild’s presencethere.”

Relevantconsiderationsin determiningthehabitualresidenceofchildreninclude:

• Thehabitualresidenceofthechild’s lawful custodian(Cooperv Casey(1995) 18 FamLR433
at435 (1995)FLC 92-575at 81,695whereNicholsonCJreferredwith approvalto the
commentsofWaiteJ in ReB (Minors)(Abduction)(No.2) (1993)1FUR 993 at 995, setout
above)

• Jointintentionofbothparentsto achangeofachild’shabitualresidenceis requiredin cases
wherebothparentshaveparentalresponsibilityfor thechild (StateCentralAuthorityv
McCall (1995)18 FamUR326 at 330-331(1995)FLC 92-552at 81,523andArtsovArtso
(1995)FLC 92-566at 81,638.)

There is authority to suggestthat a personcanhaveonly one habitual residence:

Friedrich v Friedrich (983F.2d1396 (6thCir. 1993)at 1401 (cited, with approval, by theFull
Courtofthe Family Court ofAustralia in ReMarriageofHanbuiy-Brown(1996)20 FamLR334 at
366).

“A personcanhaveonly onehabitualresidence.”
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Also in ReMarriageofHanbury-Brown(1996)20 FamUR334 at366, theFull CourtoftheFamily
CourtofAustraliaconcludedthat:

“Arts 3 and 15 of the Convention,and thepreamble,all refer to “the state” of a
child’s habitualresidence,not “a state”,thedefinitearticlethusclearlyconveying
the singularmeaningratherthanthe plural. Likewise,Art 13 (the last sentence
thereof)refers to “the centralor othercompetentauthorityof the child’s habitual
residence”andnot “of a child’s habitualresidenceof the child”. ... “the notion
ofdual habitualresidencefor the purposesof the Conventionrunscounterto all
judicial pronouncementsuponit of which we areawarein anyEnglishspeaking
country.”

TheFull Courtwenton to saythat

[T]he notion of dual habitual residenceis simply inconsistentwith the

wordingoftheConvention,andwith all knownjudicial pronouncementsuponit.”

There is authority to suggestthat a court should try not to leavea child with no habitual
residence:

In the caseof Cooperv Casey,NicholsonCJ referredto theprincipaljudgmentofButler-SlossU
in the caseofReF (Minor) (ChildAbduction)[1992] 1 FUR 548 where,at 555-6sheparaphrased
the argument ofcounselfor themother, and for theCentralAuthority in that case,notingin part
that:

“. . . [W]e shouldnot strainto find alackofhabitualresidence..

NicholsonCJwenton to explainthat

“. . .the making of a finding that a child hasno habitualresidencecould easily
operateto defeatthe purposeof the Conventionand leavechildren opento the
possibility ofrepeatedabductionsby bothparents.”

However,it mustberecognisedthatbecausethedeterminationofhabitualresidenceis a factual
exerciseit is theoreticallypossiblethat achild mayhaveceased,in particularcircumstances,to be
habituallyresidentin onecountryprior to havingacquiredanewhabitualresidencein another
country. In thecaseofReJ(A Minor) [1991] FCR129 Lord BrandonofOakbrooknoted,at 140,
that:

“During that appreciable time. . . [necessary to establish a new habitual
residence]...the personwill haveceasedto be habituallyresidentin countryA
butnotyet havebecomehabituallyresidentin countryB.”
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Convention on Jurisdiction, Applicable Law, Recognition,Enforcementand Co-operation in
respectof Parental Responsibilityand Measuresfor the Protection of Children, doneat The
Hagueon 19 October 1996

NATIONAL INTEREST ANALYSIS

Proposedbinding treaty action

I. It is proposedthatAustraliaratify theHagueConventionon Jurisdiction,ApplicableLaw,
Recognition,EnforcementandCo-operationin respectofParentalResponsibilityandMeasuresfor
theProtectionofChildren(theConvention). Beforeratification, Australiawill first signthe
Conventionpursuantto Article 57.

Dateofproposedbinding treaty action

2. TheConventionenteredinto forcegenerallyon 1 January2002. It is proposedthat the
Conventionbesignedfor Australiaandits instrumentofratificationlodgedassoonaspracticable
afterthenecessarydomesticlegislationhasbeenenacted.UnderArticle 61, theConventionwould
comeinto force forAustraliaon thefirst dayofthemonthaftertheexpiry ofaperiodofthree
monthsafterAustralialodgesits instrumentofratification.

Dateoftabling oftheproposedtreatyaction

3. TheAgreementis to be tabledon 12 March2002.

Summary of thepurposeof the proposedtreaty action andwhy it is in thenational interest

4. Thepurposeofthe Conventionis to provideforinternationalco-operationbetween
Conventioncountriesin theinterestsofprotectingchildren. TheConventionpromotesco-operation
amongcountriesby eliminatingpotential conflictsofjurisdictionbetweenauthoritiesin different
countriesandby providingfor internationalrecognitionofmeasuresofprotectionfor children.

5. Thismeansthatparentswill know which country’scourtswill makedecisionsabouttheir
children,andwill notbe subjectto uncertaintydueto conflictingparentingordersfrom different
courtsin different countries.It alsomeansthatit will beclearwhich country’schild protection
authoritieshavejurisdictionin relationto a child.
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Reasonsfor Australia to take the proposedtreaty action

6. RatificationoftheConventionwouldhelpresolvecurrentproblemsin Australianfamily law in
relationto:

Removalofjurisdictionaluncertainty:conflict in jurisdictionbetweenAustraliancourtsand
overseascourtsin children’smattershasbeenalongstandingareaofdifficulty. In somecases
Australianandoverseascourtshavemadeconflictingparentingordersin relationto the same
children. Thejurisdictionalruleslaid downin theConventionwill removeuncertaintyfor
litigantsandthecourtsin determiningtheappropriateforumto determinedisputesasto parental
responsibility;

Finality in litigation: in theabsenceofreciprocalrecognitionarrangements,it is opento aparent
to ignoreordersmadeby Australiancourtsandre-litigateresidenceandcontactissuesin the
othercountryto thedisadvantageofthechild andtheotherparentin Australia. To alimited
extentthesedifficultieshavebeenovercomeby bilateralarrangementson recognitionof
parentingorders. Somecountrieshaverefusedto negotiatebilateral arrangementswith Australia
in this area.RatificationoftheConventionwill extendthenumberof countriesin which
Australianparentingorderswill be entitledto directrecognitionandenforcement;

• Recognitionofparentalresponsibilityacquiredby operationof law: manycountriesdo not
recognisetheparentalresponsibilityofa fatherwho is notmarriedto thechild’s mother. The
Conventionprovidesfor recognitionin othercountriesoftherightsandresponsibilities
conferredon fathersunderAustralianlaw;

• Crossborderaccesscases:parentsseekingaccessto theirchildrenliving in othercountriesoften
facesignificantproblems.TheConventionincludesanumberofprovisionsdesignedto assistin
thesecasesby clarifyingwhich Statehasjurisdiction,which State’slawsareto beappliedand
by promotingcooperationbetweenrelevantStateauthorities.

7. AnothermajorobjectiveoftheConventionis to addresstheproblemofinternationalcases
involving protectionofchildrenfrom abuseandneglect.It is in thebestinterestsofchildrenthatthere
be internationallyagreedrulesdeterminingwhich child protectionauthoritieshavejurisdictionin
relationto a child. Theabsenceofagreedrulesmaymeanthat authoritiesin onecountryfail to act
becausetheyassumeauthoritiesin anothercountryhavetakenresponsibilityfor protectingachild.

8. Thereis alsoanincreasingneedfor formal cooperationproceduresbetweenchild protection
authoritiesin different countries. Somecategoriesof caseswhichcommonlycometo theattentionof
Australianauthoritiesare:overseasauthoritiesmakingrequeststo transferchild protectionmeasures
for childrenimmigratingto Australia;casesin which childrensubjectto foreignprotectionmeasures
arebroughtto Australiawithoutnoticeto Australianchild protectionauthorities;casesin whichcare
proceedingsareon foot in Australiabut thechild is removedto anothercountryprior to theconclusion
oftheproceedings;overseasauthoritiesaskingAustralianauthoritiesto checkon thewelfareofa child
visiting Australiaonanaccessvisit andprovideareport;andparentsin Australiaseekingthetransfer
to Australianauthoritiesofchildrenin thecareof overseaschild protectionauthorities.
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TheConventionwill helpto solvetheseproblemsby clarifying which country’schild protection
authoritieshavejurisdictionin relationto achild, andby promotingandfacilitatingcontactand
cooperationbetweenthechildprotectionauthoritiesofmemberStates.

Obligations

9. ImplementationoftheConventionwould requirethat, in anycasewhich hasinternational
aspects,courtsandotherauthoritiesin Australiafollow newrulesto determinewhich countryhas
jurisdictionto decidetheparentalresponsibilityissuesundertheFamilyLawAct1975orto decide
casesunderStateandTerritorychild protectionlegislation(Articles 5 to 14).

10. TheConventionalsoprovidesrulesfor determiningwhich country’slawsareto beappliedin
parentalresponsibilityandchild protectionissues(Articles 15 to 22).

11. Upontherequestofan interestedparty,theConventionobligesAustraliato recogniseand
enforce,within Australia,measuresofprotectionmadein otherStateparties.This obligationis
subjectto exceptionssuchaswherethemeasureis manifestlycontraryto public policy. The
measureswhich Australiamayberequiredto recogniseandenforceincludemeasuresrelatingto
parentalresponsibility,rightsof custody,guardianship,achild’s property,placementofthechild in
afosterhome,andsupervisionofa child by apublic authority(Articles 23 to 28).

12. Australiawill beobligedto establishoneormoreCentralAuthorities(Article 29)which will
co-operatewith similar authoritiesin otherConventioncountriesto implementtheConvention,
facilitatecommunicationsbetweencountries,locatechildren,andprovidereportson thesituationof
children(Articles 30 to 37). Authorities in eachcountrybeartheirown costsin implementingthese
obligationsbutStatesretaintheright to imposereasonablechargesfor theprovisionofservices
(Article 38). ParticularobligationsareimposedonAustralianauthoritiesto seektheconsentof
authoritiesin anotherConventioncountrybeforeplacingachild in a fosterfamily in thatcountry
(Article 33), to co-operatein securingcontactby an overseasparentwith his orherchild in
Australia(Article 35)andto notify authoritiesof anothercountryofanyseriousdangerto achild in
thatothercountry(Article 36).

13. The Conventionis limited in its scopeandit doesnot apply to the establishmentorcontesting
ofaparent-childrelationship,decisionson adoption,thenamesofa child, emancipation,
maintenanceobligations,trustsor succession,socialsecurity,public mattersrelatingto educationor
health,measurestakenasaresultofpenaloffencescommittedby children,anddecisionson the
rightofasylumandimmigration(Article 4). Consequently,theobligationsabovedo notapply to
thesesubjectareas.
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Implementation

14. In accordancewith theexistingresponsibilitiesin theseareas,theparentalresponsibility
aspectsofthe Conventionwill be implementedby theCommonwealthandthechild protection
aspectswill be implementedby the StatesandTerritories.

15. On 20September2001,theFamily Law Amendment(Child ProtectionConvention)Bill 2001
wasintroducedin the CommonwealthParliament.TheBill lapsedwhenParliamentwasprorogued
in October2001.TheBill is expectedto be reintroducedin Parliamentin thefirst halfof2002. The
Bill will amendtheFamilyLawAct1975 to give effect to theConventionin Commonwealthlaw.

16. StatesandTerritoriesarecurrentlyconsideringamodelBill preparedby theQueensland
Governmentwhichwill implementtheConventionin StateandTerritorylaw.

17. TheadministrativeaspectsoftheConventionwill be implementedin Australiaby the
CommonwealthAttorney-General’sDepartment(actingastheCommonwealthCentralAuthority)
andStateandTerritorychild protectiondepartments(actingasStateCentralAuthorities). The
Attorney-General’sDepartmentwill transmitparentalresponsibilityordersandagreementsunder
theFamilyLawAct1975 to otherConventioncountriesfor registrationandwill transmitsimilar
ordersfrom Conventioncountriesto theFamily CourtofAustraliafor registration.StateCentral
Authoritieswill undertakesimilar functionsin relationto child protectionorders.Otherfunctions
ofCentralAuthoritiesundertheConventionwill beundertakenby theCommonwealthAttorney-
General’sDepartmentandStateandTerritorychild protectiondepartmentsin cooperation.

Costs

18. Therearenotexpectedto beanysignificantadditionalfinancialimplicationsarisingfrom
ratificationoftheConvention. It is notproposedto establishanynewagenciesto dealwith matters
arisingundertheConvention. TheCommonwealthAttorney-General’sDepartmentwould
undertakethefunctionsoftheAustralianCentralAuthority in relationto family law matters.
Existing StateandTerritory agencieswill beappointedasadditionalCentralAuthorities.

19. TheFamily Court alreadyhasadministrativeproceduresin placefor registrationofforeign
parentalresponsibilityordersandis alreadyhearingapplicationsto makeparentingordersin
internationalcases. Thecostsofproceedingsin theFamily Court to enforceregisteredoverseas
orderswouldbeborneby overseasparents.Theseparentsmight applyto Australianlegalaid
authoritiesfor assistancein suchproceedings.Howeverthecostofproceedingsto enforcean
existingordershouldbe lessthanthecost(whichAustralianlegalaidbodiescurrentlymeet)of
fundingentirelynewproceedingsonbehalfof indigentoverseasparents(who atpresentcannot
registerexistingoverseasordersandaregivenlegal aid to applyto Australiancourtsfor entirely
newparentingorders).
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20. Ratificationofthe Conventionis not expectedto resultin a significantincreasein thenumber
ofinternationalcasesbeingdealtwith by Australianchild protectionauthorities.To someextent
Statechild protectiondepartmentsarealreadyexpendingresourcesin dealingwith overseaschild
protectioncases.At presentsuchcasesariseinfrequentlybut, whentheydoarise,theirresolution
canbeacomplexandlengthyprocess.Theremaybesomeadditionalcostsfor StateandTerritory
child protectiondepartmentsin communicatingwith overseasauthoritieson child protectioncases
arisingundertheConvention.

21. Ratificationof theConventionmayhavesomesavingsimplicationsfor Australianagencies.
The Conventionwill simplify theprocessofresolvinginternationalchildprotectioncasesby
providingfor directcommunicationbetweenCentralAuthorities in Conventioncountries,thus
eliminatingdelaysandconfusionwhich oftenarisefrom thecurrentpracticeofusingdiplomatic
channelsto identify authoritiesresponsiblefor handlingchild protectioncasesandto pass
communicationsto andfrom Australianchildprotectiondepartments.By beingdesignatedState
andTerritory CentralAuthoritiesundertheConvention,StateandTerritory child protection
departmentswill avoidproblemswhich havearisenin somepastcasesin establishingtheirstatus
andbonafides to thesatisfactionofoverseascourtsandauthorities. In somepastcases,overseas
courtshaveinsistedon involving StateGovernmentMinistersastheywereunsureofthestatusand
authorityofAustralianchild protectiondepartmentofficers.Anotherresourcebenefitofratification
oftheConventionwill bethatoverseaschild protectionagencieswill haveanobligationunderthe
Conventionto cooperatewith Australianauthoritiesin providinginformationandin working to
resolveproblemsarisingin Australianchild protectioncases. Inthepasta lackofco-operationby
someoverseaschild protectionauthoritieshasresultedin Australianauthoritiesexpending
considerableresources.

Consultation

22. Theimplementationofthe Conventionin Australiahasbeenthesubjectof lengthy
considerationby Commonwealth,StateandTerritory Governments.A working groupof
CommonwealthandStateofficials hasdevelopedlegislationto implementtheConventionin
Commonwealth,StateandTerritory law.

23. Theworking grouppreparedtwo issuespapersin 1998 ‘HagueConventionon theProtection
of Children - ProposedAmendmentsto Family Law Legislation’and‘Hague Conventionon the
Protectionof Children - ProposedAmendmentsto StateandTerritory Laws’. Theissuespapers
werecirculatedfor commentto relevantCommonwealthand Stateagencies,courts,legalaid
bodies,communitylegal centres,theLaw Council ofAustraliaandfamily law practitioner
associations.Theworkinggroup’sfinal reportstatedtherewasno oppositionto Australia’s
ratificationoftheConventionandconcludedthattherewereno substantialargumentsagainst
ratification. Thesedocumentsareavailableon theinternetat:
http://www.ag.gov.aulaghome/legalpol/cld/intjudicial_asst/international.child_custody/Intematio
nalchildcustodyproposedrefoims.html
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24. Following theintroductionoftheFamily Law Amendment(Child ProtectionConvention)
Bill 2001,commentson theBill andtheConventionweresoughtfrom courts, legalaidbodies,
communitylegalcentres,theLaw Council ofAustralia,law societies,family law practitioner
associations,andpublic interestgroupsconcernedwith family law policy issues.Comments
receivedin responseweresupportiveofAustralianratificationofthe Convention. Two responses
raisedquestionsrelatingto theprotectionofchildrenwho arereturnedto othercountriesunderthe
HagueAbductionConventionorpursuantto a foreigncustodyorderregisteredin Australia. The
Attorney-General’sDepartmentrespondedto thesequestions,referringto stepsavailableto protect
the interestsofa child returnedto anothercountry. Two otherresponsesraisedquestionsasto the
operationoftheConventionin relationto measuresto combatdomesticviolence. TheAttorney-
General’sDepartmentrespondedto thesequestions,pointing out thatwhile theConventiondeals
with theappropriateforumto determinechild protectionissuesit doesnot alterthesubstantivelaw
in Australiarelatingto thenatureof(or proceduresfor obtaining)measuresofprotectionfor
children.

25. TheConventionhasbeenadvisedto theStatesandTerritoriesthroughtheCommonwealth
State-TerritoryStandingCommitteeonTreaties.

Regulation Impact Statement

26. No RegulationImpactStatementis requiredfortheproposedtreatyaction.

Future treaty action: amendments,protocols, annexesand other legally binding instruments

27. TheConventiondoesnot specifyhow it maybe amended,butunderArticle 39 and40of the
ViennaConventionon theLawofTreatiessucha treatymaybeamendedby agreementbetweenits
parties.Any suchproposedamendmentwouldbesubjectto Australia’sstandardtreaty-making
procedures.

28. Article 52 oftheConventionprovidesthatthe ConventiondoesnotprecludeContracting
Statesfrom concludingagreementswhich contain,in respectofchildrenhabituallyresidentin those
States,provisionsonmattersgovernedby theConvention.

Withdrawal or denunciation

29. Article 62 ofthe Conventionprovidesthata StatePartyto the Conventionmaydenouncethe
Conventionby noticein writingto thedepositaryofthe Convention.Thedenunciationwould take
effecton thefirst dayofthemonthfollowing theexpirationof 12 monthsafterthenoticeof
denunciationis receivedby thedepositary;or if a longerperiodis specifiedin thenoticeof
denunciationthenthatlongerperiod. ThedepositaryoftheConventionis theMinistry ofForeign
Affairs oftheKingdomoftheNetherlands.

Contact Details

Civil JusticeDivision
Attorney-General’sDepartment
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