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Yr May 2006

Dr Andrew Southcott,MP
Chair
Joint StandingCommitteeon treaties
ParliamentHouse
CANBERRA ACT 2600

DearDr Southcott

I referto thecommentsI providedto theCommitteeon 8 August2006 on theTreaty
betweentheGovernmentof AustrajiaandtheGovernmentof Malaysiaon Mutual
Assistancein CriminalMattersandtheTreatybetweentheGovernmentofAustraliaand
theGovernmentofMalaysiaon Extraditionwhicharethesubjectofthecurrentinquiry
by theCommittee. My commentsarepublishedasSubmissionNo 14 to theCommittee.

Followingthe submissionof my commentsI havemadefurtherinquiries andgiven
furtherconsiderationto thosecomments.I understandthattheTreatieshavebeensigned
by theGovernmentofAustraliaandtheGovernmentofMalaysiaandthat, accordingly,
my comments,manyofwhichwerein thenatureofdraftingsuggestions,arenot
appropriateat thisstageoftheprocess

I am alsonowcomfortablethatthespecificissuesI haveraisedareproperlyaddressed3
throughthetext ofthetreatiesor throughtheoperationofdomesticAustralianlaws. I
providefurtherdetailbelowbyreferenceto thenumberedparagraphsof my comments.

1. My concernherewasabouttheability ofthedefencein aprosecutionto access
mutualassistanceprocessesin appropriatecircumstances.I amadvisedthat
section39AoftheAustralianMutualAssistancein CriminalMattersActprovides
aspecificprocessunderwhichtheAustralianGovernmentmaymakearequest
formutualassistanceto aforeigncountryto obtainassistancefor adefendantin
proceedingsrelatingto a criminalmatter.

2. My suggestionforamendmentto Article 9(4) (my commentsinadvertently
referredto Article 10(4))wasconcernedto ensuretheprocesswasavailablewhen
acompletelynewchargeis added. It wasasuggestionfor moreabundantcaution.
Onreflection,I believetheword“altered” is sufficientto allow this to Occur.

3. OnreconsideringArticle 13(7)1understandthattherequestwill bemadeby the
Govei-nnientoftheRequestedParty. TheTreaty, andAustralianLaw, providea
clearauthorityto direct communicationbetweenCentralAuthoritiesin the
contextof asystemwhich works only on thebasisof requestsmadeto andby the
Governmentoftherespectiveparties.

4. I havelongconsideredthat thereis realdoubtaboutthecorrectnessofre Tracey
exparteRyan. Howevet;it did notconcerntheoperationof theMutwil
AssistanceAct. I believetherisk of anyconstitutionalproblemarisingin the
contextofArticle 16(1),andtheimmunitiesgrantedin Section19 of the
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AustralianAct, to beminimal. It is clearthat mutualassistanceis conductedin
collaborationwith theStatesandTerritoriesandindeedmanyrequestsaremade
onbehalfof StateandTerritory authorities.Therehasbeenno instanceofthis
arisingasan issuebetweenStateandTerritoiy authoritiesin thehistoryofthe
longoperationastheAct.

5. Thiscommentdidnot concernthis TreatybutexpressedaconcernaboutThailand
andSingapore~I nowunderstandthat thelawfulnessofthedetentionof aperson
in transitwhilebeingextraditedis amatterwhich is determinedon acase-by-case
basisby referenceto the lawsandpracticesof theparticularcountriesthrough
whichtransit is required.Thelogisticsof effectingan extraditionincludemaking
arrangementswith all transitcountriesto ensurethat any detentionwhile in that
countryis lawful.

6. I amadvisedthat,while thewordsofArticle 18 areopen-ended,bothparties
clearlyunderstandthatthis is an obligationwhich onlyariseson requestandthat
thereis no expectationthat eitherpartywill providethis informationexceptin
responseto a specificrequest.

7. In relationto theExtraditionTreaty,I notethat theexceptionin Article 3(3)(d) is
adiscretionarygroundofrefusalandonewhich is requiredin circumstances
wheretherequestedcountryhasmadea properdeterminationnot to prosecutean
offenceandmaythereforeconsiderit appropriatethat thepersonbeprosecutedin
anothercountry.

I furthernotethat Articles 4 and8 i’elatesto theminimuminformationwhicha party is to
includein a requestfor extraditionorprovisionalarrest. It would notbe appropriatefor
thetreatyto includeany mandatoryrequirementto provideDNA samplesatthis stage.

Finally. I notethat theprovisionin Article 14(3)(b)whichallows thestateto re-extradite
orresurrendera personwhohasbeenextraditedto athirdstateeitherwith the consentof
theStatefrom which heorshewasoriginally extraditedorafterthepersonhashad45
daysto leavethejurisdictionis afacilitative provisionandone forwhich45 days
providesareasonabletime forthepersonto makean informeddecisiononwhetherto
remainin ordepartfrom thejurisdiction.

On thebasisof my commentsabove,I fully supporttheratificationofthesetreaties

Thankyou theopportunit expandon my original comments.

David Bennett
Solicitor-General
1 September2006


